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PREFACE. 


The  best  excuse  which  the  author  can  offer  for  the  com- 
pilation of  this  volume  is  the  importance  of  the  subject  on 
which  it  treats.  He  has  endeavoured  to  present  in  a  con- 
cise form  the  Law  concerning  Idiots,  Lunatics,  and  Persons 
of  Unsound  Mind,  and  the  modem  practice  of  our  Courts 
relating  thereto,  whether  founded  on  Acts  of  Parliament, 
General  Orders,  or  the  numerous  decisions  to  be  fovmd  in 
the  Reports.  Such  a  work  seemed  to  him  likely  to  prove 
acceptable,  not  only  to  the  members  of  the  legal  profes- 
sion,  but  also  to  the  various  persons  who  have  the  manage- 
ment and  superintendence  of  the  pubUc  and  private 
asylums  now  existing  in  all  parts  of  the  coimtry. 

The  introduction  in  eztenso  of  the  Statutory  enactments 
on  the  subject  was  found  to  be  unavoidable.  These  have, 
however,  been  arranged  under  appropriate  heads,  and  notes 
have  been  annexed  of  all  the  cases  bearing  upon  their 
construction,  with  such  comments  as  seemed  useful. 
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CONCBRNIISG 

IDIOTS,  LUNATICS,  AND  PERSONS 
OF  UNSOUND  MIND. 


CHAPTER  I—INTRODUCTORY. 

Definition  of  terms  "  Idiot,"  "  Lunatic,"  and  "  Person  of 
unsound  mind." 

In  treating  of  the  subject  of  this  work  it  is  essential  at  the 
outset  to  fix  clearly  the  legal  definition  of  the  several  terms 
"  Idiot,"  "  Lunatic,"  and  "  Person  of  unsound  mind."  It  will 
appear  from  the  authorities  cited  below  that  the  proper  sense  to 
be  attached  to  each  of  the  above  phrases  has  been  fully  considered 
and  positively  determined.  We  may  therefore  lay  it  down  that— 

Every  person  whose  mind  from  his  birth  by  a  perpetual 
infirmity  is  so  deficient  as  to  be  incapable  of  directing  him  in  any 
matter  which  requires  thought  or  judgment,  is  in  legal  phraseology 
an  idiot.  {})  . 

Every  person  (pii  gaiidet  lucidis  intervallis,  and  who  sometimes 
is  of  good  and  sound  memory,  and  sometimes  non  compos  mentis, 
is  in  legal  phraseology  a  lunatic.  (*) 

(')  Sir  W  P.Wood,  V.C.,  in  Harrod  v.  Harrod,  1  Kay  &  Jo.  4  ;  Co.  Lilt. 
247  a  ;  Fitz.  N.  Ti.  233  b,  ed.  1 794  ;  1  Hale  P.  C.  29.  Lord  Tenterde...  C  J., 
in  Ball  7.  Mannin,  1  U.  &  Ci.  393  ;  8.  c.  3  Bli.  N.  S.  1  ;  4  Rep.  124  ;  B/y  « 
cage,  1  Rid-.  P.  C.  518, 522  ;  Bacon'»  Abr.  Idiol  ( A).  Lord  Hurdww^ko,  C. 
in  Lord  DuneijaCs  case,  2  Vez.  408  ;  Swinb.  pi.  2,  «.  4,  pi.  1 ;  1  Bl.  Com. 

C)  4  R<:p.'ni;  Co.  Lilt.  247,  and  Ely's  case,  1  Ridg.  P.  C.  518; 
1  Ilate,  31  ;  Russell  on  Crimes,  7. 


2 


INTRODUCTORY. 


Every  person  who,  by  reason  of  a  morbid  condition  of  intellect,  is 
as  incapable  of  managing  himself  and  his  affairs  as  an  idiot  or  a 
lunatic,  not  being  an  idiot  or  a  lunatic,  or  a  person  of  merely 
weak  mind,  is  in  legal  phraseology  a  person  of  unsound  mind,  (i) 

It  must  be  remembered,  however,  that  in  legal  phraseology 
a  person  whose  moral  feelings  are  perverted  is  not  by  reason 
of  such  perversion  a  person  of  unsound  mind.  (")  Further 
that  if  the  mind  is  unsound  on  one  subject,  it  is  not  sound 
on  any  subject,  the  mind  being  indivisible.  (3) 

"  Non  compos  mentis"  is  the  legal  generic  term  which  includes 
the  three  several  classes  just  mentioned.  (*) 

To  avoid  any  misunderstanding  I  propose  to  use  the  above  terms 
in  their  legal  signification  only,  as  that  is  established  and  certain. 

The  phrase  "lucid  interval"  having  been  employed,  it  is 
desirable  here  to  inquire — 


PFhat  is  a  Lucid  Interval;  and  as  to  the  proof  of  a  Lucid 

Interval. 

A  lucid  interval  is  "  not  a  cooler  moment,  an  abatement  of  pain 
or  violence  or  of  a  higher  state  of  torture,  a  mind  relieved  from 
excessive  pressure,  but  an  interval  in  which  the  mind  having 
thrown  off  the  disease  has  recovered  its  general  habit."  (^)  In 
other  words,  it  is  "a  perfect  restoration  to  reason" (^) — "a 
suspension,  not  a  mere  remission,  of  the  morbid  state."  Q) 


(')  Lord  Eldon,  C,  in  Ridgway  v.  JJarwin,  8  Ves.  65  ;  Ex  parte  Barnsley, 
3  Alk.  168  ;  s.  c.  2  Eq.  Ca.  Abr.  581  ;  Ely's  case,  1  Ridg.  P.  C.  518  ;  Ex 
parte  Cranmer,  12  Ves.  455  ;  Re  Mmiahan,  9  Ir.  Eq.  R.  253.  See  also 
Sir  W.  P.  Wood,  V.C.,  in  Harrod  v.  Harrod,  1  Kay  &  Jo.  4  ;  and  Carew  v. 
Johnston,  2  Sch.  &  Lef.  28t). 

(2)  Frere  v.  Peacocke,  1  Rob.  E.  R.  442  ;  Mudway  v.  Croft,  3  Curt.  671 ; 
Bew  V.  Clark,  3  Add.  79 — 89.  But  see  Taylor  on  Med.  Jur.  815  ;  Prichard 
on  Insanity  ;  Mayo  on  Med.  l^est.  in  Lun. ;  and  Winslow' s  Plea  of  Insanity. 

(^)  Lord  Brougham,  in  Waring  v.  Waring,  6  Moo.  P.  C.  350.  Lord 
Lyndhurst,  in  Dew  v.  Clarke,  5  Russ.  167.  See  also  Noble's  Elem.  of 
Psych.  Med.  81. 

(^)  \1  Edw.2,st.\,c.\Q;  Co.  Lit t.  247  a;  4  Rep.  I2i  ;  Eocfifortr.  Ely, 
1  Ridg.  P.  C.  533—535. 

{^)  Lord  Thurlow,  C,  in  Alt.- Gen.  v.  Pamther,  3  Br.  C.  C.  444.  Sir 
W.  Grant,  M.ll.,  in  Hall  v.  Warren,  9  Ves.  611 ;  Wheeler  v.  Batsford, 
3  Hage.  E.  R.  599. 

(«)  Taylor  Med.  Jur.  835. 

C)  Mayo  Med.  Test,  in  Lun.  43. 
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Sir  John  Nicholl  is  reported  to  have  said,  "  Nor  am  I  able 
exactly  to  comprehend  what  is  meant  by  a  lucid  interval,  if 
it  does  not  take  place  when  no  symptom  of  delusion  can  be  called 
forth."  (')  The  restoration  of  a  mind  to  its  original  strength  is 
not  however  necessary  to  establish  a  lucid  interval.  (2) 

The  proof  of  a  lucid  interval  is  extremely  difficult,  {^)  particu- 
larly in  a  case  of  habitual  insanity  and  the  lavp  requires  very 
clearproof  of  its  existence,  (5)  such  proof  indeed  must  be  "as  clear 
and  demonstrative  as  the  legal  proof  of  insanity  supervening  on 
previously  uninterrupted  sanity."  (S) 

All  the  circumstances  of  an  act  in  an  alleged  lucid  interval 
should  be  evidenced ; (7)  an  independent  rational  act  done  in  a 
rational  manner  contributes  materially  to  the  proof  of  a  lucid 
interval ;  on  the  other  hand,  the  nature  of  an  act  may  be  some 
evidence  of  its  not  having  been  done  during  a  lucid  in- 
terval, (s) 

In  a  medico-legal  view  the  existence  of  a  lucid  interval  must 
be  always  looked  upon  with  suspicion  and  doubt  when  the  interval 
alleged  is  very  short,  (9)  and  "  the  probabiUties  h  priori  in  favour 
of  a  lucid  interval  are  stronger  in  a  case  of  dehrium  than  in  one 
of  proper  permanent  insanity."  (}°) 

The  rational  rule  has  been  laid  down  that  persons  in  the  habit 
of  watchmg  a  lunatic  can  best  prove  his  lucid  intervals.  (")  A 


(')  Wheeler  v.  Alderson,  3  Hagg^E.  R.  575. 

(»)  Sir  E.  Sugden,  C,  in  Creagfi  v.  Blood,  8  Ir.  Eq.  R.  435  ;  s.  c.  2  J.  Lat. 
509. 

(')  Sir  J.  NichoU,  in  Ayrey  v.  Hill,  2  Add.  609  ;  and  Groom  v.  Thomas, 
3  Hagg.  E.  R.  448. 

(•)  Sir  J.  Nicholl,  in  Broaden  v.  Brown,  2  Add.  445.  Lord  Thurlow,  C, 
in  All.-Gen.  v.  Pamlher,  3  Br.  C.  C.  445. 

(^)  Sir  .1.  Nicholl,  in  Ayrey  v.  Hill,  2  Add.  209 ;  Dufaur  v.  Croft,  3  Moo. 
P.  C.  145.    Lord  Brougham,  in  Waring  v.  Waring,  6  Moo.  P.  C.  357. 

(«;  Lord  Thorlow,  C,  in  All.-Gen.  v.  Parnther,  3  Br.  C.  C.  443.  Lord 
EWon,  C,  in  Re.  Holylands,  11  Ves.  10;  Beck.  Med.  Jur.  463  n.;  and  see 
fVhile  V.  Driver,  1  Phillim.  88. 

O  Sir  W.  Grant,  M.R.,  in  Hall  v.  Warren,  9  Ves.  611. 

O  SvAnl/.  pi.  2,  «.  3  ;  Cartwriyhl  v.  Carlwright,  1  Phillim.  101.  Lord 
Eldon,  C,  in  Uall  v.  Warren,  9  Ves.  610.  Sir  H.  J.  Fust,  in  Chambers 
V.  Qtiieen'g  Proclor,  2  Curl.  444—448,  Dr.  Lushington,  in  Bannatyne  v. 
Bannalyne,  2  Rob.  E.  U.  501. 

{")  Taylw  Med.  Jur.  836. 

(")  Sir  J.  Nicholl,  in  Groom  v.  Thomas,  2  Hagg.  E.  R.  433. 

Lord  Thnrlow,  C,  in  Ail.-Gen.  v.  Parnther,  3  Br-  C.  C.  444. 
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lucid  interval  having  heej}  once  proved,  all  acts  done  during  its 
existence  are  of  course  valid,  (i) 

In  the  next  place  we  have  to  consider — 

What  is  the  Presumption  of  Law  in  regard  to  Sanity  ? 

From  predilection  for  liberty,  and  because  the  state  of  mind  of 
the  idiot,  the  lunatic,  and  the  person  of  unsound  mind  is 
abnormal,  the  presumption  of  the  law  of  England  is  in  favour  of 
sanity ;(-)  this  presumption  even  extends  to  the  case  of  a  person 
born  deaf  and  dumb,  (^)  or  deaf,  dumb,  and  blind,  although  in 
the  payment  of  money  to  a  person  born  deaf,  dumb,  and  blind^  a 
court  of  justice  will  exercise  much  caution.  (3) 

If,  however,  this  presumption  in  favour  of  sanity  is  once 
rebutted  by  proof  of  habitual  insanity,  the  law  presumes  no  lucid 
interval  or  restoration  to  sanity ;  (^)  such  interval  or  restoration 
must  always  be  established  by  evidence. 


(')  4  Rep.  25  a.  Sir  J.  Nicholl,  in  White  v.  Driver,  1  Phillim.  88. 
Lord  Eldoa,  C,  in  M'Adam  v.  Walker,  1  Dow,  178;  Towart\.  Sellars, 
5  Dow.  236  ;  and  Levy  v.  Undo,  3  Meriv.  85.  Sir  W.  Grant,  M.R.,  in  Hall 
V.  Warren,  9  Ves.  610.  Sir  H.  Jenner,  in  Chambers  v.  Yatman,  2  Curt. 
445  ;  Att.-Gen.  v.  Parnther,  3  Br.  C.  C.  441. 

O  1  Hale  P.  C.  33;  1  Swinb.  119 ;  Evans  v.  Knight,  1  Add.  229,  382  ; 
s.  c.  3  Hagg.  E.  R.  598.  Sir  J.  Nicholl,  in  Burrows  v.  Burrows,  1  Hagg. 
E.R.  113,andGVoaOTV.7'^owa*,2Hagg.E.R.434,andZ)eM;v.  Clark,  1  Hagg. 
E.  R.  284 ;  s.  c.  3  Hagg.  E.  R.  86.  Lord  Redesdale,  in  M'Adam  v.  Walker, 
1  Dow.  187.  Lord  Langdale,  M.R.,  in  Steed  v.  Calley,  1  Keen,  635,  and 
Selby  V.  Jackson,  6  Beav.  202,  anASnook  v.  Watts,  11  Beav.  107.  Sir  W. 
Wynne,  in  Cartwright  v.  Carlwright,  1  Phillim.  100.  Lord  Eldon,  C,  in 
Alt..  Gen.  v.  Parnther,  3  Br.  C.  C.  443;  White  v.  Wilson,  13  Ves.  88. 
Sir  H.  J.  Fust,  in  Chambers  v.  Q.  Proctor,  2  Curt.  441.  Lord  Denman,  C.J., 
in  R.  V.  Oxjord,  9  C.  &  P.  546.  T.  B.  C.  Smith,  M.  R.,  in  Long  v.  Long, 
4  Ir.  Ch.  R.  109.  Sir  W.  P.  Wood,  V.C.,  in  Harrod  v.  Harrod,  1  Kay  &  Jo. 
9  ;  \  Bl.  Com.  304  ;  Perk.  s.  25. 

O  Harrod  v.  Harrod,  I  Kay  &  Jo.  4.  But  see  1  Hale  P.  C.  34  ;  Steel's 
case,  1  Leach  Cr.  L.  455;  Dickenson  v.  Blissett,  1  Dick.  268;  Perk.  s.  25. 
Yong  V.  Sant,  Dyer,  56  a. 

0)  Re  Biddulph's  and  Poole's  Trusts,  5  De  G.  &  Sm.  469,  and  Note  to 
Incrod.  toWhateley's  Tr.  onLogic,  ed.  1844,  p.  19 ;  but,  contra,  Fleta,  1 — 6, 
0.  40;  Perk.  s.  25;  Com.  Dig.  Capacity  (fl),  4;  1  Bl.  Com.  304;  2  Bl. 
Com. i97;  Yongv.  Sant,Djer,b6a;  CMtty's  Med.  Jur.l, 301 ;  Co. Litt. A2h. 

(^)  Re  Biddulph's  and  Poole's  Trusts,  5  De  G.  &  Sm.  469. 

(,8)  Sir  W.  Wynne,  in  Cartwright  v.  Cartwright,  1  Phillim.  100.  Dr. 
Lushington,  in  Bannatyne  v.  Bannatyne,  2  Rob.  E.  R.  491.  Lord  Lang- 
dale,  M.R.,  in  Snook  v.  Walts,  11  Beav.  107.  Sir  J.  Nicholl,  in  Grourr.  v. 
Thomas.  2  Hagg.  E.  R.  434,  and  While  v.  Driver,  1  Phillim.  88.  Sir  H.  J. 
Fust,  in  Grimani  v.  Draper,  6  Notes  of  Cases,  422  j  and  in  Johnson  v.  Blane, 
6  Notes  of  Cases,  444. 
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The  presumption  of  law  being  in  favour  of  sanity,  the  fol- 
lowing question  may  now  be  raised,  viz.  — 

Hoio  may  an  Idiot,  Lunatic,  or  Person  of  unsound  mind,  be 
recogiiised  and  proved  to  be  such  ? 

An  idiot  may  m  general  be  clearly  identified  "  by  a  peculiar 
physiognomy,  an  absence  of  all  expression,  and  a  vague  and 
immeaning  look ;"  (i)  or  by  "the  endless  repetition  of  short 
sentences,  or  portions  of  sentences."  {")  In  fact  "  there  are  many 
ways  in  which  idiotcy  is  manifested,  as  by  neglect  of  the  ordinary 
decencies  of  hfe,  frequently  by  foolish  laughter,  by  general  vacancy 
of  aspect,  and  by  other  modes  which  are  better  understood  when 
seen  than  by  any  verbal  description.  There  is  also  a  test  from 
an  incapacity  of  understanding  numbers  ;"  (3)  but  any  "  acts  of 
business  disprove  idiotcy."  (^) 

A  lunatic,  or  person  of  unsound  mind,  is  not  so  easily  iden- 
tified as  an  idiot ;  the  legal  test  of  a  lunatic  or  unsound  mind, 
where  there  is  no  frenzy,  is  the  existence  in  the  mind  of  a 
fixed  extravagant  delusion.  (=)  Sir  J.  NichoU,  in  Dew  v.  Clark, 
adopted  as  a  legal  definition  of  the  delusion  which  haunts  the 
lunatic  or  unsound  miud_"a  beUef  of  facts  which  no  rational 
person  would  have  beheved ;"  but  Lord  Brougham,  in  Waring 
V,  Waring,  said  that  a  more  accurate  definition  would  be  "the 
beUef  of  things  as  realities  which  exist  only  in  the  imagination  of 
the  patient."  Dr.  Haslam  has  also  declared  that  "  false  beUef  is 
the  essence  of  insanity  ;"  (6)  and  his  opinion  is  confirmed  by 


(')  Taylor  Med.  Jur.  815. 

(*)  Mayo  Med.  Teal,  in  Lun.  19;  and  Taylor  Med.  Jur.  815. 

1^)  Sir  W.  P.  Wood,  V.C.,  in  Harrod  v.  Harrod,  1  Kay  &  Jo.  4, 

(*)  Dr.  Lnshingfon,  in  Bannatyne  v.  Bannalyne,  2  Rob.  E.  R.  491,  491. 
Sir  J.  Nicholl,  in  Williams  v.  Gonde,  1  Hagg.  E.  R.  585. 

(')  Sir  J.  NichoUs,  in  Groom  v.  Thomas,  2  Hagg.  E.  R.  442 ;  Wheeler 
7.  Alderson,  2  Hagg.  E.  R.  574,  616;  and  Dew  v.  Clark,  5  Russ.  168; 
s.  c.  3  Add,  91,  208.  Lord  Eldon,  C,  in  While  v.  Wilson,  13  Ves.  89  ; 
Anon,  case,  cited  by  Lord  Eldon,  in  M'Adamv.  Walker,  1  Dow.  178.  Lord 
Langdale,  M.R.,  in  Steedv.  Calley,  1  Keen,  642.  Sir  H.  J.  Fust,  in  Cham- 
bers 7.  Q,  Procl'jr,  2  Curt.  445 — 449.  Lord  Brougham,  in  Waririy  v. 
Waring,  6  Moo.  P.  C.  349—354.  Lord  Campbell,  C.J.,  in  Ditchbnrn  v. 
Pearn,  6  Jur.  201 ;  lie  Dyce  Sombre,  1  M.  &  Gor.  132;  Freer  v.  Fcacocke, 
1  Rob.  E.  R.  442  ;  Taylor  Med.  Jur.  811. 

(^)  Haslam  on  Insanity. 
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Dr.  Mayo,  who  says  tliat  the  state  of  mind  of  the  lunatic  or 
person  of  unsound  mind  is  "  marked  by  delusion  or  by  incon- 
secutive and  incoherent  trains  of  thought,  generally  by  both  con- 
ditions ;"  (1)  and  by  Dr.  Battle,  who  thus  expresses  himself,  "  De- 
luded imagination  is  not  only  an  indisputable  but  an  essential 
character  of  madness."  (-) 

"  Great  general  eccentricity  assists  materially  in  the  proof  of 
lunacy  or  unsoundness  of  mind,"  (s)  and  "  furnishes  strong  ground 
for  suspicion  of  predisposition  to  madness ;"  (*)  but  prolonged 
departure,  without  an  adequate  external  cause,  from  the  habits 
of  feeling  and  thinking  exhibited  by  an  individual  in  the  previous 
tenor  of  his  life,  distinguishes  the  lunatic  or  person  of  unsound  mind 
from  the  merely  eccentric  man.(5)    Indeed  "change  of  character 
is  the  great  feature  of  insanity."  (6)    The  language  of  Lord  Lang- 
dale,  M.E,.,  is  also  to  this  effect : — In  Snook  v.  Watts,  he  observes, 
"A  man  may  be  subject  to  delusions,  and  one  of  the  means,  and 
perhaps  the  most  accurate  means,  of  judging  where  these  appa- 
rent indications  ought  to  be  rehed  upon  as  proving  a  general 
unsoundness  of  mind,  is  by  a  comparison  of  the  alleged  acts  of 
insanity  with  other  acts  of  the  same  person  and  the  general  course 
of  his  life.    When  a  man's  ways  and  general  course  of  life  are 
such  as  to  indicate  sanity  and  a  knowledge  of  his  affairs,  proof 
of  one  or  more  particular  acts,  though  very  strange  in  themselves 
and  though  affording  some  grounds  for  imputing  insanity,  would 
not  be  a  sufficient  proof  to  show  that  all  his  acts  were  done  under 
the  delusion  of  insanity.    On  the  other  hand,  when  a  man  is 
thought  by  various  persons  to  have  been  insane  at  a  particular 
period,  and  to  have  so  continued  ever  since,  proof  of  one  or  more 
acts  done  afterwards  apparently  in  the  manner  of  a  man  of  unsound 
mind  would  not,  if  unaccompanied  by  other  proof  and  the  appli- 
cation of  some  tests  or  inquiry,  prove  that  the  acts  done  were  done 


(")  Mayo's  Med.  Test,  in  Lun.  13 — 27. 

O  Bakie's  Treatise  on  Madness,  s.\,p.h;  and  Noble's  Elem.  of  Psych. 
Med.  185. 

<3)  Sir  J.  NichoU,  in  Dew  v  Clark,  3  Add.  182. 

(■•)  Sir  H.  J.  Fust,  in  Mudivay  v.  Croft,  3  Curt.  677,  678. 

i^"]  Sir  H.  J.  Fust,  in  Mudivay  v.  Crojt,  3  Curt.  677.    Mr.  Perabertoti 
Leigh,  in  AuMn  v.  Graham,  8  Moo.  P.  C.  501  ;  Ray.  Med.  Jur.  129,  «.  92  ; 
Bec/c.  Med.  Jur.  467  ;  Noble's  Elem.  of  Psych.  Med.  207,  220. 
Tayl.  Med,  Jur.  825. 
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under  circumstances  free  from  delusion,  or,  what  is  quite  as  much 
of  importance,  free  from  the  influence  to  which  persons  acting 
under  insane  delusions  are  confessedly  liable."  (^)  Rational  acts 
are  separately  no  proof  that  a  person  is  not  lunatic  or  of  unsound 
mind  when  the  feature  of  his  mental  disorder  is  not  frenzy,  but  a 
fixed  extravagant  delusion,  because  the  delusion  may  not  be 
called  forth  or  may  be  studiously  concealed."  (^) 

Before  actual  mental  derangement  takes  place  its  approach  is 
generally  notified  by  agitation  and  nervous  excitement,  {^j  but  in 
the  condition  of  the  lunatic  or  person  of  unsound  mind  little  is 
to  be  noticed  of  those  passions  and  affections  which  have  largely 
contributed  to  its  causation."  (*) 

Inability  to  answer  the  commonest  questions  in  arithmetic  may 
contribute  to  prove  a  person  to  be  lunatic  or  of  unsound  mind,  but 
per  se  it  is  not  sufficient  proof.  (S)  So  whimsical  dispositions  of 
property  are  not  of  themselves  sufficient  proof,  (6)  but  the  justice 
or  injustice  of  such  dispositions  may  cast  some  light  on  the  state 
of  mind  of  the  disposer.  {J)  Further,  the  being  easily  intimidated 
and  controlled  is  a  common  feature  of  the  lunatic  or  person  of 
unsound  mind.(8)  The  contents  of  a  will  coupled  with  the 
situation  of  the  testator  and  the  circumstances  under  which  it 
was  made  materially  contribute  to  prove,  and  may  sometimes 
alone  suffice  to  prove,  the  state  of  mind  of  the  testator  when 
making  such  will. (9)    It  has  been  said  that  "the  pen  of  the 


(')  Lord  Langdale,  M.R.,  in  Snook  v.  Waits,  11  Beav.  107. 

Lord  Thurlow,  C,  in  Att.-Gen.  v.  Parnther,  3  Br.  C.  C.  444.  Lord 
Eldon,  C,  in  Re  Holi/lands,  11  Ves.  10.  Lord  Langdale,  M.R.,  in  Steed  v. 
Calley,  1  Keen,  635.  Dr.  Lushington,  in  Bannatyne  v.  Bannatyne,  2  Rob. 
E.  R.  491.  Lord  Cottenham,  C,  in  Re  Dyce  Sombre,  1  M.  &  Gor.  132; 
Taylw  Med.  Jur.  814.  See  also  Clarke  v.  Lear,  cited  1  Phillim.  119,  2  Curt. 
446;  and  East  India  Company  v.  Di/ce  Sombre,  4  W.  R.  714. 

(')  Sir  J.  Nicholl,  in  Burrows  v.  Burrows,  1  Hagg.  E.  R.  113. 

(♦)  Mayo  Med.  Test,  in  Lun.  135. 

(')  Lord  Eldon,  C,  in  Sherwood  v.  Sanderson,  19  Ves.  286  ;  Lord 
DonegaCs  case,  2  Vez.  406;  Bagsler  v.  Newton,  Chitty  Med.  Jur.  1,  353. 
Sir  W.  P.  Wood,  V.C.,  in  Harrod  v,  Harrod,  1  Kay  &  Jo.  4. 

(«)  Burr  V.  Delaval,  8  Mod.  59. 

V)  Harwood  v.  Baker,  3  Moo.  P.  C.  290 ;  Goldie  v.  Murray,  6  Jar. 
608. 

(')  Sir  J.  Nicholl,  in  Portsmouth  v.  Portsmouth,  1  Hagg.  E.  R.  370. 

(')  Cartwright  v.  Cartwrifjhl,  1  Phillim,  100 ;  Hall  v.  Warren,  9  Ves. 
506,  610.  Lord  Eldon,  C,  in  Levy  v.  Lindo,  3  Meriv.  85.  See  also 
Scmhy  7.  Fordham,  1  Add.  90 ;  Brouncker  v.  Brouncker,  2  Phillim.  60. 
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insane  sometimes  brings  to  light  their  incoherency  and  incon- 
secutiveness  of  thought  which  have  been  far  less  apparent  in 
their  conversation,"  (1)  and  interlineations  in  an  autograph  will, 
coupled  with  the  fact  that  the  testator  was  previously  lunatic  or 
of  unsound  mind,  are  circumstances  carrying  symptoms  of  dis- 
order into  the  act  itself.  (2) 

To  prove  the  state  of  a  particular  mind  opinions  are  of  less 
weight  than  facts  ;  (^)  and  opinions  procured  by  ex  parte  appli- 
cation are  of  little  weight.  (*)  Opinions  of  different  persons  as 
to  the  sanity  of  a  particular  individual  are  peculiarly  liable  to 
differ,  because  such  opinions  are  often  based  on  different  standards 
of  sanity,  and  because  very  often  the  state  of  a  lunatic  or  unsound 
mind  is  itself  fluctuating.  (^)  Acts  proving  that  the  actor  was 
lunatic  or  of  unsound  mind,  and  happening  previous  or  subsequent 
to  other  acts  which  in  themselves  are  of  equivocal  character,  of 
course  throw  a  light  on  the  real  character  of  such  previous  or 
subsequent  acts  ;  C^)  but  acts,  however  numerous,  which  may  be 
attributed  to  other  causes  than  insanity,  are  no  proof  of  that 
state  of  mind.  Q)  The  declarations  of  a  person  when  unquestion- 
ably sane  tend  to  support  consonant  declarations  when  his  sanity 
has  become  doubtful,  (s)  On  the  other  hand,  the  declarations  of 
a  person  when  his  sanity  is  doubtful,  if  at  total  variance  with 
previous  declarations  by  him  when  his  sanity  was  unquestionable, 
tend  to  prove  his  insanity  at  the  later  period.  (9)  Rational  letters 
by  a  testator  which  refer  to  his  prior  will  may  be  evidence  that 
he  was  not  lunatic  or  of  unsound  mind  at  the  date  of  the  will ; 
but  letters  addressed  and  sent  to  a  person  are  themselves  inad- 


(■)  Mai/o  on  Med.  Test,  in  Lun.  29;  Noble's  Elem.  of  Psych.  Med.  222. 

O  Sir  J.  NichoU,  in  Groom  v.  Thomas,  2  Hagg.  E.  R.  453. 

Sir  J.  NichoU,  in  Evans  v.  Knight,  1  A.dd.  239,  240  ;  s.  c.  1  Hagg.  E.  R. 
594,  595 — in  Kinleside  v.  Harrison,  2  Pliillira.  449,  574 — in  Blevntt  v. 
Blewilt,  4  Hagg.  E.  R.  451— in  Groom  v.  Thomas,  2  Hagg.  E.  R.  443; 
Wood  V.  Wood,  1  Phillim.  363.  Lord  Redesdale,  in  Towart  v.  Sellars,  5  Dow. 
244;  s.  c.  1  Bli.  N.  S.  78,  79.  Lord  Tindal,  C.J..  in  TathaniY.  Wright, 
2  R.  &  M.  21,  22. 

(••)  Ee  Dyce  Sombre,  1  M.  &  Gor.  128. 

(=)  Kinleside  v.  Harrison,  2  Phillim.  456.  Sir  J.  NichoU,  in  Evans  v. 
Knight,  1  Add.  239. 

(6)  Ray.  Med.  Jur.  287 ;  2  Hagg.  E.  R.  443;  3  Bagg.  E.  R.  599,  600. 
(')  3  Hagg.  E.  E.  59d. 

(9)  Coglan's  case,  19  Ves.  508  ;  1  PhiUim.  120. 
O  Dodge  v.  Meech,  1  Hagg.  E.  R.  612. 
('")  Bootle  V.  Blundell,  19  Ves.  506. 
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missible  as  evidence  of  his  insanity  without  previous  proof  of  his 
having  acted  upon  them,  (i) 

Suicide  {-)  is  per  se  insufficient  to  estabUsh  that  the  person 
committing  the  act  was  ipso  facto  lunatic  or  of  unsound  mind ;  (^) 
but  where  a  marriage,  followed  by  the  suicide  of  the  husband 
on  the  afternoon  of  his  wedding-day,  was  disputed  on  the  ground 
that  at  the  time  of  the  marriage  the  husband  intended  the  suicide. 
Lord  Chancellor  Eldon  remarked  :  "  It  was  fair  to  consider  whe- 
ther at  the  time  of  the  marriage  the  husband  did  not  intend  to 
commit  the  act  of  suicide.  If  it  were  proved  that  he  was  at  the 
moment  under  the  influence  of  that  morbid  feeling,  it  might  be  a 
circumstance  of  considerable  weight."  (■*)  A  fortiori,  suicide  is 
not  conclusive  as  to  the  state  of  the  mind  of  the  person  previous 
to  his  commission  of  the  suicidal  act.  (3)  Again :  where  it  was 
shown  that  a  bodily  complaint  was  the  effect  of  a  morbid  state  of 
mind  operating  by  sympathy  on  the  body,  (^)  Lord  Chancellor 
Eldon  remarked  :  "  There  was  no  doubt  but  an  unsound  state  of 
mind  might  manifest  itself  by  an  accompanying  ill  state  of  bodily 
health;  but  if  it  was  admitted  that  the  mind  was  in  a  sound 
state  before  then,  they  were  to  look  at  the  state  of  bodily  health 
not  as  in  itself  an  evidence  of  mental  derangement,  but  with  a 
view  to  ascertain  what  effect  it  had  on  the  state  of  the  mind."  (J) 
It  would  seem,  moreover,  that  evidence  to  show  that  a  person  is 
hereditarily  a  lunatic  or  a  person  of  unsound  mind,  is  now  admis- 
sible, but  the  rule  does  not  embrace  the  collateral  relations  of 
such  person.  (^)  A  finding  on  a  judicial  enquiry  that  a  person  is 
an  idiot,  lunatic,  or  a  person  of  unsound  mind,  though  not  con- 


(')  Wright  v.  Tatham,  6  Scott,  58;  s.  c.  4  Bingh.  N.  C.  566,  577  ; 
Wheeler  v.  Alderson,  3  Hagg.  E.  R.  609.  But  see  Waters  v.  Hewlett, 
1  A.  &  E.  8. 

(')  Soicide  inclndes  self-destruction  by  a  person  non  compos  mentis : 
Cli/t  V.  Schwabe,  3  C.  B.  437, 

Q)  Burrown  v.  Burrows,  1  Hagg.  E.  R.  109  ;  liai/.  Med.  Jur.  287 ; 
M-Adam  r.  Wal/cer,  1  Dow.  179.    But  see  1  Hale  P.  C.  30. 

[*)  I»rd  Eldon,  C.,  in  M'Adam  v.  Walker,  1  Dow.  179. 

(')  Chambers  v.  Q.  Proctor,  2  Curt.  415;  Ilrooks  v.  Barrett,  7  Pick.  94. 
Insanity,  when  coupled  with  bodily  infirmity,  is  a  material  fact  to  be 
coinmutiicated  to  an  assurer :  Lindenau  v.  Desborouyh,  3  M.  &  Ry.  45. 

C)  ly>TA  Eldon,  C,  in  M'Adam  v.  Wal/cer,  I  Dow.  179. 

(^)  Frere  v.  Peacocke,  3  Curt.  070 ;  li.  v.  Ross  Tuchett,  4  Law  T.  50. 
See  however  Doe  d.  Mather  v.  Lightfoot,  8  C.  &  P.  270;  M'Adam  v. 
Walker,  1  Dow.  179. 
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elusive,  is  evidence  of  the  facts  thereby  found  but  the  admissi- 
bility in  a  civil  proceeding  of  a  coroner's  inquest  finding  lunacy 
or  unsoundness  of  mind  is  at  least  questionable.  (2) 

Proof  of  insanity  must  be  evidenced  by  acts  ;  (3)  and  "  where 
insanity  has  not  previously  existed,  proof  of  insanity  is  not  to 
be  made  out  by  rambUng  through  the  whole  life  of  a  party, 
but  must  be  applied  to  the  particular  date  of  any  act  im- 
peached, on  the  ground  of  his  insanity."  (*)  Lord  Chancellor 
Eldon  said  that  it  was  not  a  proper  mode  of  proceeding  in  a 
question  of  sanity  merely  to  state  facts  to  medical  men  and 
take  their  opinion  upon  these  facts  without  any  previous  personal 
examination  by  them  of  the  person  whose  sanity  is  in  question, 
The  subject,  in  its  medical  aspect,  of  the  appearance  and  condition 
of  idiots,  lunatics,  and  persons  of  unsound  mind,  has  been  fully 
discussed  in  the  treatises  of  Haslam,  Ray,  Beck,  Prichard,  Mayo, 
Chitty,  "Winslow,  Taylor,  Smith,  Esquirol,  Pinel,  Monro,  Noble, 
and  other  learned  professional  persons,  to  which  the  reader  is 
accordingly  referred. 


(')  Sergeson  v.  Sealey,  2  Atk.  412  ;  Faulder  v.  Silk,  3  Campb.  126  ; 
Dane  v.  Viscountess  Kirkwall,  8  C.  &  P.  683  ;  Rodd  v.  Lewis,  2  Lee,  176; 
Hall  V.  Warren,  9  Ves.  609  ;  Re  Walden,  1  M.  &  C.  625  ;  Price  v.  Ber- 
rington,  2  Beav.  286  ;  Browning  v.  Reane,  2  Philiim.  69  ;  Hume  v.  Burton, 

1  Ridg.  P.  C.  204  ;  Ellis  v.  Bowman,  17  Law  T.  11 ;  Ex  parte  Bradbury, 
4  Dea.  211  ;  Frank  v.  Maimvaring,  2  Beav.  124;  Elliott  v.  Ince,  5  W.  R. 
466,  482  ;  s.  c.  3  Jur.  N.  S.  596.    Lord  Brougham,  C,  in  Howard  v.  Digby, 

2  CI.  &  Fin.  662.  Lord  St.  Leonards,  in  Stanton  v.  Percival,  5  H.  L.  C. 
279. 

(^)  Jones  V.  White,  1  Stra.  68.  It  may  be  mentioned  here  that  to  allege 
falsely  and  maliciously  of  any  person  that  he  is  subject  to  mental  derangement 
is  a  criminal  act:  R.  v.  Harvey,  2  B.  &  C.  257. 

(')  Lord  Hardwicke,  C,  in  Clarke  v.  Periam,  2  Atk.  340  ;  1  Swinb.  on 
Wills,  121. 

(••)  Lord  Eldon,  C,  in  White  v.  Wilson,  13  Ves.  89,  and  in  Hall  v. 
Warren,  9  Ves.  610.    See  also  Chambers  v.  Q.  Proctor,  2  Curt.  441. 

(5)  1  Dow.  179  ;  and  see  M'Naghten's  case,  8  Scott,  N.  R.  600—603; 
I  Carr.  Sf  K.  134—136 ;  10  CI.  4-  Fin.  208—212. 
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CHAPTEE  II. 

As  to  the  Civil  Incapacity  of  an  Idiot,  Lunatic,  or  Person  of 

unsound  mind. 

The  civil  acts  of  an  idiot,  of  a  persoa  of  unsound  mind,  and  of 
a  lunaticj  except  in  a  lucid  interval,  are  void,  (i)  And,  more- 
over, the  general  rule  may  be  laid  down,  that  when  delusion  is 
the  feature  of  the  mental  disorder,  it  is  unnecessary  to  connect  the 
civil  act  with  the  delusion  in  order  to  nullify  the  act.  (2)  There  is 
an  old  maxim  to  the  effect  that  "  No  person  can  in  a  civil  cause 
stultify  himself."  (^)  This,  however,  stands  on  no  better  ground 
than  "  that  a  man  cannot  always  remember  what  he  did  when  he 
was  non  compos  mentis,  nor  did  this  maxim  ever  extend  to  privies 
in  blood  to  him  who  was  non  compos  mentis,  (*)  nor  privies  in 
representation  to  him,  {^)  nor  privies  in  estate  to  him  ;  (^)  further, 
it  has  been  often  disapproved  of,  (J)  and  is,  it  would  seem,  not 
recognized  in  the  civil  law.  (")  Patteson,  J.,  while  admitting 
that  the  maxim  anciently  prevailed,  has  observed,  "Modern 
cases  have  quahfied  it,  and  enabled  a  man  or  his  representatives 


(')  Sir  J.  NichoU,  in  PorUmouth  v.  Portsmouth,  1  Hagg.  E.  R.  355,  and 
m  Groom  v.  Thomag,  2  Hagg.  E.  R.  436.  Sir  H.  J.  Fust,  in  Frere\. 
Pfacocke,  1  Rob.  E.  R.  448.  Sir  W.  P.  Wood,  V.C.,  in  Harrod  v.  Harrod, 
1  Kay  &  Jo.  8.    Lord  Cranworth,  C,  in  Ince  v.  Elliot,  5  W.  R.  465. 

Sir  J.  Nichoil,  in  Groom  v.  Thomas,  2  Hagg.  E.  R.  436—454.  Lord 
Brongham,  in  V/ariny  v.  Wariiiy,  6  Moo.  P.  C.  358. 

O  Lilt.n.  406  ;  Perk.  g.  21,  23;  Stroud  y.  Marshall,  Cro.  Eliz.  398; 
Crots  V.  Andrews,  Cro.  Eliz.  622;  Mannin  v.  Ball,  1  Dow.  &  CI.  380  ; 
BrrAcn  v.  Jodrelt,  3  C.  &  P.  30;  Bonner  v.  Thwaites,  Toth.  130. 

(•)  Litt.  s.  406;  4  Rep.  124  ;  Co.  Lilt.  247  b  ;  4  Cruise  Dig.  107. 
4  Ilep.  121;  FaulderM.Silk,  3  Campb.  126. 

V)  Thomfjsrmv.  Leach,  Carth.  435;  Comb.  469;  2  Salk.  427;  Z  Leo. 
284.    But  8ee  4  Rejt.  124. 

(')  P.  N.  B.  504  b.  1;  Fonhl.  Tr.  Eq.  5  crZ.  48  n. ;  1  Story  Eq. 
Jur.  ».  39.  Lr^rd  Tentcrden,  C.J.,  in  Browne  v.  Jodrell,  1  M.  &  M.  106; 
Pmcell  on  Conlr.  14,  15.  Lord  Langdale,  M.R.,  in  Williams  v.  Went- 
worth,  a  Beav.  329. 

C>  Lord  Stowell,  in  Turner  v.  Myers,  1  Hogg.  C.  R,  415. 
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to  show  that  he  was  so  lunatic  or  drunk  as  not  to  know  what  he 
was  about  when  he  made  a  promise  or  sealed  an  instrument."  (^) 
On  a  plea  of  non  est  factum  a  defendant  was  allowed  to  give  in 
evidence  his  mental  infirmity  to  show  that  fraud  was  practised 
on  him  ;  (-)  and  in  allusion  to  the  same  maxim  it  has  been  also 
said  that  it  "  is  to  be  understood  only  of  acts  done  by  the  lunatic 
to  the  prejudice  of  others  that  he  should  not  be  admitted  to 
excuse  himself  on  the  pretence  of  lunacy,  but  not  as  to  acts  done 
by  him  to  the  prejudice  of  himself."  (•'') 

The  feoffment  of  a  feoffor  non  compos  mentis  is  only  voidable 
and  not  void,  but  that  is  so  from  the  publicity  of  the  act  raising  a 
legal  presumption  in  favour  of  the  sanity  of  the  feoffor.  (*) 

One  who  was  non  compos  mentis  could  not  levy  a  fine  or  suffer  a 
recovery,  (^)  but  the  caption  of  a  fine  being  a  record  of  Court  was 
until  the  vacation  of  the  fine  conclusive  evidence  of  the  sanity  of 
the  cognizor  to  support  the  fine  itself.  (6)  The  Act  abolishing 
Fines  and  Recoveries  (3  &  4  Wni.  A,  c.  74)  enacts  (ss.  33,  48) 
that  the  person  or  persons  for  the  time  being  intrusted  by  the 
Sovereign's  sign  manual  with  the  care  and  commitment  of  the 
custody  of  the  persons  and  estates  of  persons  by  inquisition  found 
idiot,  lunatic,  and  of- unsound  mind,  shall  be  the  protectors  or 
protector  of  every  settlement  of  which  but  for  the  state  of  his 
mind,  an  idiot,  lunatic,  or  person  of  unsound  mind  would  under 
that  Act  be  the  protector,  and  such  person  or  persons  may  in  that 
character  consent  on  motion  or  petition  to  a  disposition  by  the 
first  tenant  in  tail  in  remainder  of  the  settled  property.  The 
91st  section  of  that  Act  also  provides  that  if  a  husband  shall,  in 
consequence  of  being  a  lunatic,  idiot,  or  of  unsound  mind,  and 
whether  he  shall  have  been  found  such  by  inquisition  or  not,  be 
incapable  of  executing  a  deed  or  of  making  a  surrender  of  lands 
held  by  copy  of  court  roll,  the  Court  of  Common  Pleas  at  West- 
minster may,  by  an  order  to  be  made  in  a  summary  way  upon 


(')  Molton  V.  Camroxix,  4  Exch.  19. 

f)  Gore  V.  Gibson,  13  M.  &  W.  624;  Yates  v.  Boen,  Stra.  1104  ;  Bull 
N.  P.  172  ;  Slock,  33  ;  Hale's  note  to  F.  N.  B.  262. 
(3)  Eidler  v.  Ridler,  1  Eq.  Ca.  Abr.  279. 
(<)  Thompson  v.  Leach,  ante,  11,  n.  6. 

(5)  18  Edw.  r,  St.  4  ;  15  Edv).  2. 

(6)  1  Ridg.  P.  C.  106,  276 ;  Mansfield's  case,  12  Rep.  124  ;  Lewing's  case, 
10  Rep.  42.' 


OF  IDIOTS,  LUNATICS,  ETC.  ^-^ 

the  application  of  his  wife  and  upon  such  evidence  as  the  said 
Court  shall  deem  meet,  dispense  with  his  concurrence  in  any  case 
in  which  his  concurrence  is  required  hy  that  Act  or  otherwise  ; 
and  all  acts,  deeds,  or  surrenders,  to  be  done,  executed,  or  made 
by  the  wife  in  pursuance  of  such  order,  in  regard  to  lands  of  any 
tenure,  or  in  regard  to  money  subject  to  be  invested  in  the  pur- 
chase of  lands,  shall  be  done,  executed,  or  made  by  her  in  the 
same  manner  as  if  she  were  a  feme  sole  ;  and  when  done,  executed, 
or  made  by  her,  shall  (but  without  prejudice  to  the  rights  of  the 
husband  as  then  existing  independently  of  that  Act)  be  as  good 
and  vahd  as  they  would  have  been  if  the  husband  had  concurred. 
Provided  always,  that  this  clause  shall  not  extend  to  the  case  of 
a  married  woman  where,  under  this  Act,  the  person  or  persons 
entrusted  with  the  care  and  commitment  of  the  custody  of  the 
persons  and  estates  of  persons  found  lunatic,  idiot,  and  of  unsound 
mind  and  his  Majesty's  High  Court  of  Chancery  shall  be  the 
protector  of  a  settlement  in  lieu  of  her  husband. 

The  statutory  protector  will  only  consent  when  the  person  who 
is  non  compos  mentis  would,  if  sane,  act  properly  (legally  and 
morally  speaking)  in  consenting,  (i)  The  following  case  is  in 
point: — A.  widower  non  compos  mentis -vfas  under  a  settlement 
tenant  for  hfe  ;  be  had  one  brother  and  one  child  who  was  tenant 
in  tail  next  in  remainder.  The  child  married,  and  by  her 
marriage  settlement  the  entail  was  expressed  to  be  barred,  and 
the  lands  were  expressed  to  be  resettled  on  the  original  tenant  for 
life  for  his  life,  with  remainder  to  the  wife  for  her  Hfe,  with 
remainder  to  her  husband  for  his  life,  with  remainder  as  she 
should  appoint,  with  remainders  over.  Lord  Chancellor  Cotten- 
ham  refused  his  consent  as  protector,  objecting  to  the  hmitation 
to  the  appointees  of  the  wife  as  in  fact  giving  the  lands  away  from 
her  family  to  her  husband.  (2)  The  statute  provides  for  the 
protectorship  of  the  Lord  Chancellor  in  the  case  of  a  lunatic 
tenant  in  tail,  (3)  also  in  the  case  of  a  person  found  abroad  to  be 


(')  R-? /J/eMn7/.3  M.  &  K.250;  s.  c.  4  W.  R.  195  ;  lie  Wood,  S  M.  St  Ci: 
266  ;  Re  Newman,  2  M.  &  Cr.  112 ;  Re  Graijdon,  1  M.  &  Gor.  055 ;  s.  c. 
1  H.  &T.  183. 

C)  Re  Graydrm,  1  M.  &  Gor.  655.  See  also  Re  Yea,  3  M.  &  K.  245  ;  Re 
Neinman,  2  M.  &  Cr.  112  ;  and  Re  lilcwitt,  4  W.  R.  190. 

(')  Re  Blewitt,  4  W.  R.  196.    But  see  lie  Wood,  3  M.  &  Cr.  269. 

C 
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non  compos  mentis,  if  only  the  lands,  the  subject  of  disposition, 
are  within  the  jurisdiction  of  the  statutory  protector,  (i)  The 
Lord  Chancellor  cousented  as  protector  to  a  disposition  by  a 
quasi  tenant  in  tail  of  a  sum  of  stock.  (2)  If  the  disposition  is  a 
subject  of  arrangement  with  the  next  remainderman,  it  seems  that 
he  should  be  served  with  notice  of  the  application  to  the  statutory 
protector.  (^) 

It  follows,  from  the  proposition  laid  down  at  the  commencement 
of  the  chapter,  that  the  deed  of  an  idiot  of  a  person  of  un- 
sound mind  and  of  a  lunatic,  except  in  a  lucid  interval,  is  void.  (*) 
In  a  suit  for  foreclosure  of  a  mortgage  executed  by  one  found 
lunatic  by  inquisition  over-reaching  the  mortgage— the  plaintiff 
proved  tlie  mortgage,  but  the  defendant  failed  to  cross-examine 
such  witness— Sir  J.  Romilly,  M.R.,  decreed  foreclosure,  and 
directed  that  the  decree  should  not  be  drawn  up  or  passed  for 
six  months,  and  that  the  defendant  might  in  the  meantime  take 
such  steps  as  he  might  be  advised  ;  but  on  appeal,  the  Lords 
Justices  gave  Hberty  to  the  plaintiff  to  bring  an  action  of  eject- 
ment within  twelve  months,  the  bill  to  be  dismissed  with  costs 
if  he  should  fail  to  do  so  and  reserved  further  consideration.  (5) 
Sir  J.  Ilomilly,  M.R.,  in  a  similar  case  directed  an  issue  to  try 
the  sanity  of  "the  mortgagor  at  the  date  of  his  executing  the 
mortgage.  (6) 

Where  an  equitable  interest  in  an  estate  had  been  conveyed  by 
a  person  of  uasound  mind  to  a  party  who  took  without  notice 
of  the  unsoundness  of  mind,  and  the  case  was  one  in  which  the 
conveyance  would  have  been  void  at  law.  Lord  Langdale,  M.R., 
determined  that  equity  would  relieve  against  the  conveyance.  C) 


(1)  Re  Graydon,  1  M.  &  Gor.  655. 

(2)  Re  Tea,  3  M.  &  K.  245. 

(3)  Re  Graydon,  1  M.  &  Gor.  656  ;  Re  Blewitt,  4  W.  R.  196. 

C)  Thompson  v.  Leach,  Garth.  435  ;  s.  c.  Comb.  469;  Show.  P.  C.  152 ; 
3  Lev  284  ;  3  Mod.  301 ;  2  Salk.  427.  Lord  Broughom,  C.,  in  Howard 
V  Diqhy,  2  CI.  &  Fin.  GGl  ;  Mannin  v.  Ball,  1  Smith  &  Ratty,  183.  bir 
J  Wieram  V.C.,  in  Price  v.  Berrington,  7  Hare,  402 ;  Elliot  v.  Ince,  5  W.  R. 
466.  See  also  Perk.  c.  1,  s.  23 ;  2  Rolle's  Abr.  2  {E).  pi.  5.  But  see 
Lord  Truro,  C,  in  Price  v.  Berrington,  3  M.  &  Gor.  498. 

(5)  .Jacob  V.  Richards,  18  Beav.  308  n. 

(")  Snoolc  V.  Watts,  11  Beav.  110. 

C)  Price  V.  Berrington,  7  Hare,  404. 
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On  setting  aside  a  deed  executed  for  valuable  consideration  by- 
one  non  compos  mentis  a  Court  of  equity  will  however  decree 
repayment  of  the  monies  actually  paid  thereon  to  his  use.  (}) 

In  a  case  before  Vice-Chancellor  Stuart,  he  decreed  foreclosure 
of  a  mortgage  executed  by  a  person  of  unsound  mind,  where  the 
mortgagee  had  no  notice  of  the  state  of  mind  of  the  mortgagor.  (2) 

Proceedings  to  impeach  a  deed,  on  the  ground  that  the  grantor 
was  lunatic  at  its  execution,  are  if  delayed  for  many  years  viewed 
by  the  Court  with  extreme  jealousy,  (3)  Further,  where  the 
attesting  witnesses  to  such  a  deed  were  dead,  it  was  presumed  by 
the  Court  that  they  would  have  sworn  to  the  sanity  of  the  person 
whose  execution  they  attested.  (*) 

The  form  of  issue  for  trying  the  validity  of  deeds  executed  by 
a  person  found  lunatic  by  inquisition  over-reaching  the  deeds 
will  be  seen  in  Frank  v.  Mainwaring,  4  Beav.  38,  to  which  the 
reader  is  accordingly  referred.  It  may  here  be  observed,  that 
the  costs  of  an  unsuccessful  suit  to  set  aside  a  deed  on  the 
ground  that  the  grantor  was  lunatic,  fall  on  the  plaintiff,  {f) 
There  is  a  great  distinction  between  a  deed  executed  by  a  sane 
person  in  contemplation  of  a  relapse  of  lunacy,  and  one  executed 
during  the  existence  of  the  lunacy,  the  former  being  valid.  (6) 
The  Court  of  Chancery  refused  in  one  case  to  set  aside  the 
marriage  settlement  of  a  man  of  unsound  mind,  after  the 
marriage  had  taken  place  with  a  woman  innocent  of  any  fraud  in 
the  matter.  (7) 

In  a  recent  case  it  has  been  held  that  a  covenant  to  execute  a 
power  charging  land,  effectually  charges  the  land  in  equity 
though  the  covenantor  is  prevented  by  supervening  insanity  from 
executing  the  power.  (^) 


('>  Adduon  v.  Vernon,  2  Vem.  678;  Kirkwall  v.  Flight,  3  W.  R.  529; 
Price  V.  Berrinyton,  7  Hare,  404.    See  alHo  Selby  v.  Jackson,  6  Beav.  192. 

(^)  CampljKll  1.  Hooper,  3  Sm.  &  G.  153.  But  see  jDa»ie*  v.  Grindleij, 
Shelf,  on  Lun.  2cl  ed.  p.  349  ;  and  Addison  v.  Dawson,  2  Vern.  G78. 

(')  Winchcomh  v.  Uall,  1  Ch.  R.  41 ;  Whalley  v.  Whalley,  1  Mei  iv.  436; 
Tr/wart  V.  HoMars,  5  Dow.  231  ;  Price  v.  Berrinyton,  3  M.  &  Gov.  497. 
Towart  v.  Sellars,  5  Dow.  231. 

(*;  Frank  v.  Mainwariny,  4  Beav.  37. 
5  D'.w.  236. 

C)  Barrow  v.  Barrow,  Dick.  504. 

C)  Affleck  7.  Affleck,  5  W.  R,  425. 
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AS  TO  THE   CIVIL  INCAPACITY 


There  are  very  many  cases  bearing  on  deeds  Q^)  and 
wills  {")  obtained  through  the  agency  of  the  party  benefitted 
thereby,  and  by  undue  influence  practised  on  persons  of  weak 
mind.  The  principal  of  them,  though  not  strictly  within  the 
purview  of  this  work,  as  they  bear  to  some  extent  on  its 
subject,  will  be  found  cited  in  the  note  below. 


(1)  Walmesley  v.  Booth,  2  Atk.  25  ;  Saunderson  v.  Glass,  2  Atk.  297 ; 
Cray  v.  Mansfield,  1  Vez.  379  ;  Pierce  v.  Waring,  cited  1  Vez.  380 ;  White 
V.  Small,  2  Cba.  Ca.  103;  Filmer  v.  Gott,  4  Bro.  P.  C.  230;  Bennett -v. 
Vade,  2  Atk.  325  ;  Clarlcson  v.  Hanway,  2  P.  Wms.  203  ;  Oldham  v.  Hand, 
2  Vez.  259  ;  Norton  v.  Relly,  2  Eden,  286 ;  Dawson  v.  Massey,  1  B.  &  B. 
219  ;  Aylward  v.  Kearney,  2  B.  &  B.  463  ;  Watt  v.  Grove,  2  Sch.  &  Lef. 
503  ;  Bellew  v.  Russell,  1  B.  &  B.  107  ;  Osmond  v.  Fitzroy,  3  P.  Wms.  129  ; 
Say  V.  Barwick,  1  Ves.  &  B.  195;  Welles  v.  Middleton,  1  Cox,  112; 
Batch  V.  Symes,  T.  &  R.  91  ;  iVante  v.  Corrock,  9  Ves.  182;  Wright  v. 
/'r-o«(i,  13  Ves.  136;  Harris  v.  Tremenhere,  15  Ves.  40;  Paine  v.  ^a//, 
18  Ves.  475  ;  Wood  v.  fiownes,  18  Ves.  126 ;  Huguenin  v.  Baseley,  14  Ves. 
273,  607  ;  Cheshjn  v.  2)0%,  2  Y.  &  C.  170  ;  Montesquieu  v.  Sandys,  18 
Ves.  126;  i3en<  v.  Bennett,  7  Sim.  539  ;  s.  c.  4  M.  &  Cr.  269;  Giiion  v, 
Russell  2  Y.  &  C.  C.  104  ;  Popham  v.  Brooke,  5  Russ.  9 ;  P/-a«  v.  Barker, 
1  Sim.  1;  s.  c.  4  Russ.  507;  v.  Robins,  3  Mad.  191;  Hunter  v. 
Atkins,  3  M.  &  K.  40;  Davies  v.  Cooper,  5  M.  &  Cr.  276;  £j7%e  v. 
Southee,  9  Hare,  534;  Harvey  y.  Mount,  8  Beav.  444  ;  Consett  v.  £e//, 

1  Y.  &  C.  C.  569  ;  Espey  v.  iaAe,  10  Hare,  261;  Bellamy  v.  tfafijne, 

2  Pbill.  435  :  Cnstance  v.  Cunningham,  13  Beav.  363  ;  Blackie  v.  6Var*e, 

15  Beav.  595;  S<Mr-i^e  v.  S^wrj^e,  12  Beav.  229;  Maitland  v.  Backhouse, 

16  Sim.  58;  Maitland  v.  /rvini/',  15  Sim.  441;  Staniland  v.  [t'j//o«, 

3  M.  &  Gor.  664  ;  Allen  v.  Daw,  4  De  G.  &  Sm.  136  ;  King  v.  Savery, 

1  Sm.  &  G.  301 ;  Llewellin  v.  Cobbold,  1  Sm.  &  G.  379  ;  Cults  v.  Sa/mon, 

4  De  G.  &  Sm.  128  ;  Hoghton  v.  Hoghlon,  15  Beav.  285  ;  Holman  v.  ioynes, 
4  De  G.  M.  &  G.  270  ;  Atlfrey  v.  Allfrey,  10  Beav.  353 ;  Coleman  v. 
Mellersh,  2  M.  &  Gor.  317  ;  CocAe//  v.  raj//or.  15  Beav.  115  ;  Stedman  v. 
Collett,  17  Beav.  613  ;  Greenslade  v.  Dare,  20  Beav.  284. 

(2)  F27r/!er  v.  Go/<,  7  Bro.  P.  C.  70 ;  Fane  v.  D«*e  o/  Devonshire, 
6  Bro.  P.  C.  137  ;  Trimtestown  v.  D'^?<on,  1  Dow.  &  CI.  85  ;  Maccabev. 
Hussey,  2  Dow.  &  CI.  440;  Middleton  v.  ForJes,  1  Hagg.  E.  R-394; 
Dodge  v.  AfeecA,  1  Hagg.  E.  R.  612—620 ;  Ingram  v.  Wyali,  1  Hagg.  E.  R. 
384  ;  Possv.  CAes^er,  1  Hagg.  E.  R.  227  ;  Williams  v.  Gowrfe,  1  Hagg.  E.  K. 
577  ;  Brydges  v.  ifmy,  1  Hagg.  E.  R.  256  ;  i/j/nn  v.  Robinson,  2  Hagg.  E.  R. 
179-  Mackenzie  v.Handasyde.  2  Hagg.  E.  R.  211;  i»far«^  v.  lyrrell, 

2  Hagg.  E.  R.  84  ;  Billing  hurst  v.  Vickers,  1  Pijillim.  193  ;  Moss  v.  Brander, 
1  Phillim.  254;  5aWoji  v.  Robins,  3  Pliillim.  455 n.;  Segrave  v.  Amt'an, 
1  Beatty,  157,  166,  170;  Pa.sX:e  v.  Ollatt,  2  Phillim.  823;  Wheeler  v. 
Alderson,  3  Hagg.  E.  R.  574,  616;  Darling  v.  Loveland,J  C»Tt.  22b ; 
Norton  v.  Pe%,  2  Eden,  286;  Hylton  v.  //y/<on,  2  Vez.  549  ;  Parry  v. 
Butler  2  Moo.  P.  C.  482  ;  Baker  v.  Pa«,  2  Moo.  P.  C.  31/  ;  £u/Ae/ey  v. 
Wilford  2  CI.  &  Fin.  102  :  Raworth  v.  Marriott,  1  M.  &  K,  643  i  W""** 
V  Oro/i'  3  Moo.  P.  C.  136;  Middleton  v.  Sherborne,  4  Y.  &  C.  358  ; 
Durneliv  Corfleld,  1  Rob.  E.  R.  51 ;  Michell  v.  r^oHias,  5  Notes  of  Cases, 
500 ;  Dimes  v.  Steinberg,  2  Sm.  &  Gif.  75  ;  Staniland  v.  Willolt,  3  M.  &  Gor. 
666.' 
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Although,  as  we  have  already  seen,  an  idiot  or  person  of  un- 
sound mind  or  a  lunatic,  except  in  a  lucid  interval,  cannot 
contract,  (i)  yet  neither  he  nor  his  representatives  can  recover 
back  in  equity  monies  paid  by  him  on  a  contract  executed  by  the 
other  party  in  ignorance  that  he  was  contracting  with  one  non 
compos  mentis;  (-)  nor  can  the  idiot  or  lunatic  or  person  of 
unsound  mind,  or  his  representatives,  successfully  resist  payment 
on  such  a  contract.  {^)  If  there  has  been  no  such  ignorance  in 
the  other  party,  the  idiot,  lunatic,  or  person  of  unsound  mind 
has  a  good  defence  on  the  ground  of  fraud;  and  evidence  of 
irrational  conduct  on  the  part  of  the  idiot,  lunatic,  or  person  of 
unsound  mind,  before  and  after  the  contract,  is  admissible  to 
prove  the  fraud.  (*)  Evidence  of  the  general  reputation  of  the 
insanity  of  a  person  in  the  neighbourhood  of  his  residence  is 
of  course  inadmissible  to  prove  that  a  person  dealing  with  him  is 
cognisant  of  that  fact.  (^) 

The  Courts  of  law  and  equity  imply  a  contract  by  one  non 
compos  mentis  to  pay  for  necessaries  supphed  to  him,  (^)  but  if 
he  is  already  sufficiently  supplied  with  any  goods,  it  seems  that 
he  is  not  hable  for  a  further  supply  of  such  goods,  although  sup- 
plied without  notice  of  the  previous  supply.  (J)    So  a  Court  of 


(')  Sir  John  Nicholl,  in  Browning  v.  Rean,  2  Phillim.  70.  Sir  W.  Scoct, 
in  Turner  y.  Myers,  1  Hagg.  C.  R.  416.  Sir  W.  Grant,  M.R.,  in  Niell  v. 
Mortey,  9  Ves.  479;  1  Bl.  Com.  438,  439  ;  1  Lee,  E.  R.  211  ;  notis 
Beterley's  case,  4  Rep.  124  ;  Blackbeard  v.  Lindigren,  1  Cox,  205;  Hall  v. 
Warren,  9  Ves.  6C9  ;  Steed  v.  Calley,  1  Kean,  620.  Sir  W.  P.  Wood,  V.C., 
in  Harrod  v.  Harrod,  1  Kay  &  Jo.  7  ;  Camming  v.  Ince,  11  Q.  B.  115.  See 
also  Manby  v.  Bewicke,  3  Kay  &  Jo.  342. 

(*)  Motion  V.  Camroux,  4  Exch.  19;  Beavan  v.  McDonnell,  9  Exch.  309  ; 
Ince  7.  Elliott,  5  W.  R.  466  ;  Niell  v.  Morley.  9  Ves.  478. 

(')  Dane  v.  Kirkwall,  8  C.  &  P.  679 ;  Baxter  v.  Portsmouth,  5  B.  &  C. 
171  ;  8.  c.  2  C.  &  P.  181  ;  Campbell  v.  Hooper,  3  Stn.  &  G.  153  ;  Anon., 
cited  in  Howard  v.  Digby,  2  CI.  &  Fin.  662,  663 ;  Samuel  v.  Robinson, 
7  Law  T.  .301. 

Browne  v.  Jodrell,  3  C.  &  P.  30 ;  8.  c.  1  M.  &  M.  106  ;  Levy  v.  Baker, 
1  M.  &  M.  106,  n.  b;  Sentence  v.  Poole,  3  C.  &  P.  1  ;  Frost  v.  Beavan, 
17  Jar.  369  ;  %.  c.  22  Law  J.  Ch.  630. 

(')  Greerulade  v.  Dare,  20  Beav.  284. 

Wenlworth  v.  Tubb,  1  Y.  &  C.  C.  171;  s.  c.  2  Y.  &  C.  C.  537  ; 
Manby  v.  Scott,  1  Sid.  112;  Williams  v.  Wenlworth,  5  Beav.  325;  Nelson 
7.  Buncombe,  9  Beav.  232;  s.  c.  11  Beav.  211  ;  Stedman  v.  Hart,  1  Kay, 
610;  McLean  v.  Leeming,  16  Law  T.  6;  Re  Bnrbidge,  3  M.  &  Gor.  3; 
Re  Cumming,  18  Jur.  181 ;  Cfiester  v.  Rolfe,  18  Jur.  114 ;  Taylcr  v.  Tayler, 
3  M.  &  Gor.  431  ;  Howard  v.  Digby,  2  CI.  &  Fin.  663. 

C)  McLean  v.  Leeming,  16  Law  T.  6. 

c  3 
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equity  will  in  a  trust  account  allow  a  trustee  credit  for  monies  pro- 
perly expended  by  him  for  the  protection  and  benefit  of  his  cestui 
que  trust  when  such  cestui  que  trust  was  of  unsound  mind.  0)  And 
this  principle  has  been  extended  to  the  case  of  expenditure  by  a 
lunatic's  nearest  relations  acting  bond  fide  for  his  benefit:  (2)  and 
a  solicitor  employed  in  obtaining  an  inquisition  which  found  a 
person  non  compos  mentis,  has  been  held  to  be  a  creditor  of  the 
non  compos  in  respect  of  his  services ;  {^')  likewise,  a  physician 
who  had  been  consulted  by  one  non  compos  mentis,  pending  an 
inquisition  into  her  state  of  mind,  and  to  whom  the  patient  had 
given  a  promissory  note,  was  adjudged  entitled  to  receive  the 
amount  thereof.  (•*) 

The  Courts  also  imply  a  contract  on  the  part  of  an  idiot,  lunatic, 
or  person  of  unsound  mind  to  pay  for  goods  supplied  to  him 
suitable  to  his  degree  and  in  ignorance  of  the  state  of  his  mind  ;  (f) 
and  the  wife  of  a  lunatic  or  person  of  unsound  mind  may  pledge 
his  credit  for  necessaries  supplied  to  herself,  her  right  so  to  do 
springing  from  the  marriage  contract.  (6) 

With  respect  to  an  executory  contract  of  one  who  has  become 
lunatic  or  of  unsound  mind  since  the  contract  was  entered  into, 
it  has  been  held  that  such  can  be  enforced  against  him ;  Q) 
thus  a  demurrer  will  not  lie  to  a  bill  for  specific  performance 
of  an  agreement  to  buy  land,  on  the  ground  of  the  supervening 
mental  incapacity  of  a  person  beneficially  entitled  to  monies 
advanced  on  a  mortgage  of  the  land  to  a  trustee  for  him.(8) 

It  is  said  to  have  been  laid  down,  that  the  purchase  of  goods 
at  an  auction  by  one  non  compos  mentis  is  so  far  void  as 
to  exclude  the  liability  of  the  auctioneer  for  the  difference 


(')  Nelson  v.  Duncomle,  11  Beav.  233. 

O  Selby  V.  Jackson,  6  Beav.  192. 

(3)  Ctiester  v.  Rulfe,  4  De  G.  M.  &  G.  798. 

(<)  Elliot  V.  Ince,  4  W.  R.  516.  r  n  «  P 

(5)  Bane  v.  Kirkwall,  8  C.  &  P.  679  j  Baxter  v.  Portsmouth,  5  B.  &  L. 

(6)  Read  v.  Legard,  6  Exch,  636.    See  also  Re  Brewery's  Trust,  23 

Tjaw  T.  108.  J  . 

C)  Owen  V.  Davies,  1  Vez.  81.  Of  course  if  a  sane  person  confined  ni  a 
lunatic  asylum  contract  for  his  liberty  with  those  who  confine  him,  such 
cont  act  is  void  for  the  duress  :  Cumming  v.  Ince,  11  Q.  B.  115. 

(6)  DuJce  of  Beaufort  v.  Glynn,  3  W.  R.  463,  502. 
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between  the  price  obtained  at  that  and  a  subsequent  sale  ;  and  that 
"  if  an  insane  man  bought  goods  at  an  auction,  a  plea  setting 
forth  his  insanity  would  be  no  answer  to  an  action  to  recover  the 
price,  though  no  doubt  the  fact  of  insanity  would  influence  a 
jury,  and  they  would  never  give  to  a  plaintiff  in  such  an  action 
more  than  the  fair  value  of  the  goods,  and  not  any  higher  price 
at  which  they  might  have  been  sold."(i)  A  sale  in  market  overt 
binds  a  person  non  compos  mentis.  (") 

An  idiot  or  a  person  of  unsound  mind  or  a  lunatic,  except  in 
a  lucid  interval,  cannot  contract  marriage.  (^)  Although  such 
marriage  is  absolutely  void,  it  can  be  formally  declared  void  only 
by  an  ecclesiastical  Court  in  a  suit  of  nullity.  The  pretended 
wife  of  the  husband  non  compos  mentis,  pending  the  suit  against 
her  for  nuUity,  is  entitled  as  well  to  alimony  as  to  payment  of  all 
such  costs  as  she  incurs  in  her  defence,  although  charged  with 
fraud  in  procuring  the  marriage.  (^)  The  alleged  husband  or 
wife  after  his  or  her  recovery  may  be  the  plaintiff  in  the  suit,  {^) 
but  the  Ecclesiastical  Court  requires  evidence  taken  before  itself 
in  the  suit  confirmatory  of  the  plaintiff's  case.  (^)  It  must  also 
be  borne  in  mind  that  everything  is  presumed  in  favour  of  a 
marriage  de  facto  solemnized.  (T)  An  appeal  lies  from  the 
Ecclesiastical  Court  to  the  Queen  in  council.  (^)  The  vaUdity  of 
such  a  marriage  may  also  be  questioned  on  an  application  to  the 
Ecclesiastical  Court  for  letters  of  administration  by  the  alleged 
husband  or  wife.  (9)    Supervening  insanity  of  a  husband  or  wife 


(')  Samuel -v.  Robimon,  7  Law  T.  301 — per  Pollock,  C.B. 
2  Inst.  713. 

(^)  Turner  v.  Myers,  1  Hagg.  C.  R.  41G;  Browning  v.  Rean,  2  Phillim, 
70,  71 ;  Parker  v.  Parker,  1  Uagg.  C.  R.  417  ;  s.  c.  2  Phillim.  19  ;  2  Lee, 
382  ;  PoiUrHOuth  v.  Portumoulh,  1  Hagg.  E.  R.  359  ;  McAdam  v.  Walker, 
1  Dow.  148;  1  Bl.  Com.  439;  Ellis  v.  Bowman,  17  Law  T.  \\  ,  R.i. 
Kelly,  Shelf,  on  Lun.  2d  ed.  bib;  Inst.  Juris.  Can.  b.  2,  t.  12;  Cor. 
Jus.  Can.  b.  2,  /.  13,  De  Nupliis.  But  see  Uargr.  Co.  Lilt.  80a,  note  1; 
1  Bl.  Com.  438  ;  Sanchez,  lib.  1,  disp.  8,  No.  15;  Rnlle's  Abr.  357,  c  97. 
Portsmouth  v.  Porlsrnoulh,  3  Add.  05. 
Turner  v.  Myers.  1  Hagg.  C.  R.  415. 

(')  Sir  J.  Nicholl,  in  Portsmouth  v.  Portsmouth,  1  Hagg.  E.  R.  356. 

('}  Sir  J.  Nicholl,  in  Portsmouth  v.  Portsmouth,  1  Hagg.  E.  R.  359  ;  and 
in  JJrowniny  v.  Rean,  2  Phillim.  09.  Sir  W.  P.  Wood,  V.C.,  n\  Ilarrod  v. 
Harrod,  1  Kay  &  Jo.  8,  14,  15,  17. 

(')  2  ^-  3  Wm.  4,  c.  92. 

Ci  Browniny  i,  Rean,  2  Phillim.  69;  Parker  v,  Parker,  2  Lee,  282. 
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does  not  destroy  their  contract  of  marriage,  or  the  rights  which 
flow  from  such  contract.  Q  ) 

The  17th  section  of  4  Geo.  4,  c.  76,  enacts  that  in  case  the 
father  of  an  infant  ahout  to  be  married  shall  be  non  compos 
menlis,  or  in  case  the  guardian  or  mother,  whose  consent  is 
necessary  by  that  Act  to  such  infant's  marriage,  shall  be  non 
compos  mentis,  the  infant  may  petition  the  Court  of  Chancery, 
and  if  the  marriage  shall  appear  to  the  Court  proper,  the  Court 
shall  declare  the  same  to  be  so,  and  such  declaration  shall  be 
equivalent  to  the  consent  of  the  father,  mother,  or  guardian. 

Where  a  lady  alleged  by  her  friends  to  have  been  always  of 
unsound  mind  was  taken  by  them  from  a  man  with  whom  she 
had  de  facto  married,  and  he  appUed  for  a  habeas  corpus,  the 
Court  allowed  that  the  return  to  the  habeas  corpus  should  be 
that  the  lady  was  not  the  wife  of  the  man,  in  order  that  he  might 
traverse  such  return.  (^) 

Although,  as  it  has  been  remarked,  i^)  "  insane  persons  are, 
from  depression,  often  will-makers,"  yet  the  will  of  an  idiot,  lunatic, 
or  person  of  unsound  mind,  both  as  to  realty  (*)  and  personalty, 
is  void ;  {^)  but  supervening  lunacy  or  unsoundness  of  mind  of 
a  testator  will  not  affect  his  previously  executed  will.  {^) 


(')  Insl.  Juris.  Can.  b.  2,  t.  12 ;  Cor.  Jus.  Can.  h.  2,  t.  13,  De  NupHis  ; 
Parnell  v.  Parnell,  2  Phillim.  158. 

(=)  R.  V.  Kelly,  Shelf,  on  Lun.  2d  ed.  515. 

f)  Sir  J.  Niclioll,  in  Groom  v.  Thomas,  2  Hagg.  E.  R.  444, 

C)  Dyer,  143  6;  2  Bl.  Com.  497;  4  Rep.  123  6;  Marquii  of  Win- 
Chester's  case,  6  Rep.  23  b ;  34  .l^  35  Hen.  8,  c.  5,  s.  14  ;  Hob.  225  ;  Webb 
V.  Claverden,  2  Atk.  424;  Hudson's  case,  Skin.  79;  Digge's  case.  Skin. 
79;  Combe's  case,  Moore's  Rep.  759;  Viti.  Abr.  Ht.  Devise  {A),  pi.  22  ; 
Right  V.  Price,  1  Dnug.  231 ;  Mountain  v.  Bennett,  1  Cox,  353 — 357  ; 
Greemuood  v.  Greenwood,  3  Curt.  App. ;  Arthur  v.  Bokenham,  11  Mod. 
157;  Sheph.  T.  403—413;  1  Sid.  612.  Lord  Hardwicke,  C,  in  Wallis 
V.  Hodgeson,  2  Atk.  56. 

(»)  Swinb.  pt.  2.  ss.  3,  4;  Godolph.  pt.  1,  c.  8,  s.  2 ;  Dew  v.  Clark, 
3  Add.  79;  East  India  Company  v.  Dyce  Sombre,  4  W.  R.  714.  Sir 
J.  .Nicboll,  in  Pulleck  v.  Allinson,  3  Hagg.  E.  R.  547  ;  and  in  Ayrey  v. 
Hill,  2  Add.  209—220.  Tiie  criteria  of  testamentary  mental  incapacity 
have  been  stated  in  Combe's  case,  Moore,  759  ;  M.  of  Winchester's  case, 
6  Rep.  23  b;  Kinleside  v.  Harrison,  2  Phillim.  449;  Greenwood  v.  Green- 
wood, 3  Curt.  App.;  Goldie  v.  Murray,  6  Jur.  608;  Hartvoodv.  Baker, 
3  Moo.  P.  C.  290  ;  Grimani  v.  Draper,  6  Notes  of  Cases,  423.  Dr.  Lush- 
iugton,  in  Bannatyne  v.  Bannatyne,  1  Rob.  E.  R.  474. 

C)  Haby  v.  Hoby,  1  Hagg.  E.  R.  146,  162;  4  Rep.  61a;  Inst.  lib.  2, 
tit.\2,  s.  1  .•  In  goods  of  Brand,  3  Hagg.  E.  R.  754  ;  Swinb.pt.  2,  s.  S,i>L  4. 
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There  have  been  very  many  decisions  of  the  Common  Law, 
Equity,  and  Ecclesiastical  Courts,  upon  the  subject  of  the  validity 
of  wills  as  depending  on  the  capacity  of  a  testator  ;  some  of  the 
most  important  of  them  have  been  already  referred  to. 

It  is  not  sufficient,  in  the  Ecclesiastical  Court,  to  plead  the 
want  of  mind,  memory,  and  understanding  of  a  testator,  without 
pleading  some  facts  to  lead  up  to  the  incapacity  alleged,  (i) 

And  where  there  is  evidence  before  it  of  fluctuating  mental 
capacity  in  a  testator,  an  ecclesiastical  Court  will  not  pronounce 
for  his  will  without  proof  that  such  will  was  the  expression  of  the 
testator's  volition.  (-)    A  testator  must  not  only  be  able  to  under- 
stand to  whom  he  is  by  will  giving  his  property,  but  he  must  also 
have  capacity  to  comprehend  the  extent  of  his  property  and  the 
nature  of  the  claims  of  others  whom  by  his  will  he  is  excluding 
from  all  participation  m  that  property.  (3)    A  witness  attesting 
the  execution  of  a  will  signifies  bj  his  attestation  his  behef  in  the 
sanity  of  the  testator,  (*)  and  therefore  should  he  subsequently 
give  evidence  against  the  sanity  of  the  testator  at  the  date  of  such 
will,  his  evidence  is  justly  open  to  grave  suspicion  ;  (^)  but  a  will 
has  been  pronounced  against  on  the  ground  of  the  testator  being 
of  unsound  mmd,  upon  the  evidence  of  the  attesting  witnesses.  (^) 
"  The  sanity  of  a  testator  may  be  proved  by  one  competent  witness 
attesting  the  will."  (7)    And  where  one  of  the  witnesses  to  a  will 
had  since  become  of  unsound  mind,  proof  of  his  signature  was 
admitted.        Further  when  disinterested  medical  men,  being 
the  witnesses  attesting  a  will,  swore  to  the  testator's  sanity. 


')  Brenckley  v.  Still,  2  Rob.  E.  R.  163. 

(»J  Williams  v.  Goude,  1  Hagg.  E.  R.  594,  595 ;  Burling  v.  Loveland, 
2  Curt  229. 

C)  Harwood  v.  Balcer,  3  Moo.  P.  C.  290. 

(')  Tatham  v.  Wright,  2  R.  &  M.  16.  Dr.  Lushington,  in  Bannatyne  v. 
Dannatgne,  2  Rob.  E.  R.  501.  Lord  Eldon,  C,  in  Towart  v.  Sellars,  5  Dow. 
236. 

(*)  Tatham  v.  Wright,  2  R.  &  M.  16  ;  Bontte  v.  Dlundell,  19  Ves.  504  ; 
Urmard  v.  Drathwaite,  1  V.  &  B.  208 ;  Broome  v.  Ellis,  2  Lee,  528  ; 
Wallrm  V.  Shelley,  1  T.  R.  296 ;  Digge's  case,  cited  in  Skinner,  79  ;  Mac- 
kenzie V.  Uandesyde,  2  Hagg.  E.  R.  219  ;  Le  Breton  v.  Fletcher,  2  Hagg. 
E.  R.  558. 

Slarnes  v.  Marten,  1  Curt.  291. 

C)  Sir  W.  I^e,  C.J..  in  Anstey  v.  Dowsing,  2  Stra.  1254.  See  also  R.  v. 
Nueys,  1  Sir  W.  Bla.  416. 

C;  Bernett  v.  Taylor,  9  Ves.  382. 
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the  Ecclesiastical  Court  would  not  without  plea  set  aside  the  will 
on  proof  by  interrogatories  that  the  testator  many  years  pre- 
viously had  been  under  an  insane  delusion,  (i)  An  issue  devisavit 
vel  non  implies  in  it,  where  the  execution  is  not  the  point  in 
issue,  a  question  of  the  mental  capacity  of  the  testator.  (2) 

The  Ecclesiastical  Court  will  not  at  once  reject  an  allegation 
propounding  a  will  which  sounds  to  folly  when  facts  are  pleaded 
showing  that  the  testator  conducted  himself  always  as  a  sane 
person.  (^) 

A  person  of  unsound  mind  or  a  lunatic,  except  in  a  lucid  in- 
terval, cannot  revoke  a  will ;  (■*)  and  if  a  person  leaves  two  wills  of 
personalty,  and  the  later  betrays  that  the  testator  was  at  its  date 
lunatic  or  of  unsound  mind,  those  interested  under  the  later  will 
should  be  required  by  the  persons  interested  under  the  earlier  to 
propound  it ;  should  they  then  decHne  to  propound  it,  probate 
in  common  form  will  be  decreed  of  the  earlier  will.  (5) 

If  there  is  strong  presumption  against  the  validity  of  a  will,  on 
the  ground  of  the  testator's  mental  incapacity,  the  Court  of 
Chancery  will,  pendente  lite  concerning  the  validity  of  such  will, 
appoint  a  receiver  against  the  person  claiming  under  it ;  (6) 
a  fortiori  the  Court  will  refuse  its  aid  to  persons  claiming  under 
such  vrill.  (7)  Upon  the  propounding  a  will  of  personalty  in  the 
Ecclesiastical  Court,  that  is  provmg  it  there  per  testes,  the 
vahdity  or  invalidity  of  it  will  be  declared.  And  a  person  in- 
terested in  opposing  a  will  of  personalty  may,  before  probate  of 
it  in  common  form  or  within  30  years  afterwards,  compel  the 
executor  to  propound  it.  (s) 

As  a  consequence  of  the  divided  jurisdiction  of  the  Common 


(')  Kemhle  v.  Church,  3  Hagg.  E.  R.  273. 
(^)  Bates  V.  Graves,  2  Ves.  288,  289. 
(3)  Arbery  v.  Aske,  1  Hagg.  E.  R.  219. 

('')  4  Rep.  61a;  In  goods  of  Fordham,  1  Add.  74 ;  In  goods  of  Shaw, 
1  Curt.  905;  In  goods  of  Bicknell,  3  Add.  231;  In  goods  of  Downer, 

1  Eccl.  &  Adm.  106. 

(5)  Palmer  v.  Dent,  2  Rob.  E.  R.  285. 

(6)  Watkins  v.  Brent,  1  M.  &  Cr.  103;  Rutherford  v.  Douglas,  1  Sim. 
&  Stu.  Ill  n.;  Rendall  v.  Rendail,  1  Hare,  152;  Dimes  v.  Steinberg, 

2  Stn.  &  G.  85;  Whitworth  v.  Whyddon,  2  M.  &  Gov.  55;  Bainbrigge 
V.  Baddeley,  3  M.  &  Gor.  413.    See  also  Herbert  v.  Lounds,  1  Ch.  R.  22. 

(')  Nelson  v.  Oldfield,  2  Vero.  76 ;  Rogers  v.  Bromfield,  Finch,  67. 
(')  Williams  on  Exors.  4  th  ed.  281,  et  seq. 
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Law  Courts  and  Ecclesiastical  Courts  over  a  will  of  lands  and  per- 
sonalty, the  same  testator  may  by  the  different  Courts  be  adjudged 
sane  and  insane,  (i) 

A  will  was  executed  by  one  found  by  inquisition  to  be  of  un- 
sound mind ;  he  died  before  supersedeas,  and  in  a  suit  to  esta- 
blish the  will,  his  heiress,  deterred  by  a  clause  of  forfeiture, 
abstained  from  asking  for  an  issue  devisavit  vel  non.  The  for- 
failure  was  evaded  by  the  Court  of  Chancery  granting  the  issue  on 
the  application  of  the  assignees  in  trust  of  her  expectant  interest.  (2) 

The  hearing  of  a  suit  was  adjourned  in  order  to  admit  proof  of 
the  sanity  of  the  testator  in  the  suit,  his  execution  of  his  will 
having  been  regularly  proved.  (3)  And  where  the  will  of  one 
found  lunatic  by  inquisition  had  been  admitted  to  probate,  but 
was  overreached  by  the  inquisition,  the  Court  of  Chancery,  upon 
the  petition  of  the  executrix,  ordered  funds  in  that  court  be- 
longing to  the  estate  of  the  lunatic  to  be  transferred  to  trustees 
to  be  approved  by  the  commissioners,  and  to  be  held  upon  the 
trusts  of  the  will.  (*) 

A  person  non  compos  mentis  cannot  be  an  executor  or  adminis- 
trator ;  but  to  exclude  a  person  appointed  executor  from  being 
joined  in  the  probate  on  the  ground  of  his  being  non  compos  mentis, 
it  is  necessary  to  plead  expressly  that  he  is  so.  (^)  It  being  discre- 
tionary in  the  Ecclesiastical  Court  to  grant  administration  either 
to  the  widow  or  next  of  kin  of  an  intestate,  the  next  of  kin 
will  be  preferred  if  the  widow  is  lunatic  or  of  unsound  mind.  (7) 
If,  however,  the  next  of  kin  consent  to  the  appointment  of  an 
administrator  durante  vitio  animi  of  the  widow,  the  next  of  kin 
cannot,  on  the  death  of  such  administrator,  claim  to  be  adminis- 
trator except  durante  vitio  animi.        In  the  case  of  an  intestate 


f;  Montgomery  v.  Clark,  2  Atk.  378;  Maxwell  t.  Lord  Montague, 
3A:k.  .546;  1  R.  if  M.  100  n. 

Cooke  v.  Turner,  1.')  Sim.  02.'};  8.  c.  2  M.  &  Gor.  29. 
{^)  Ahramgv.  Winnup,  1  Russ).  526. 
V)  Re  Garden,  Law  J.  Ch.  13,  43'J. 

(■';  God.  pi.  2.  c.  6,  *.  2 ;  Bac.  Abr.  Idiot  (£)),  Exors.  {A),  5  ;  Williams 
on  Exfrr*.       ed.  ly,'),  368. 
(')  Enano  v.  Tyler,  1  Rob.  E.  R.  123. 

C;  IngmdHof  WMiamn,  3  Hagg.  V..  R.  217;  In  goods  of  Soul/imead, 
3  Curt.  2H;  In  gnodn  of  Hinckley,  1  Hagg.  E.  R.  477  ;  In  goods  of  JUunn, 
5  Notes  of  Case^,  97;  In  goods  of  Oyden,  1  Eccl.  &  Adm.  113. 

(')  In  good*  of  Penny,  1  Rob.  E.  R.  427. 
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Jew  administration  was  granted  to  the  secretary  of  the  Great 
Synagogue  durante  animi  vitio  of  the  next  of  kin,  a  Jewess  of 
unsound  mind ;  (i)  and  in  anotlier  case,  executors  of  a  previous 
administratrix  were  appointed  administrators  durante  animi  vitio 
of  her  sister  (the  sole  next  of  kin)  without  citing  her  next  of 
kin.  ("-) 

If  a  sole  executor  or  administrator  become  lunatic  or  of  unsound 
mind,  administration  may  be  granted  to  another  person  for  his 
use  durante  vitio  animi.  Usually  the  committee  of  the  estate 
(if  any)  of  such  executor  or  administrator  is  the  person  ;  (*)  but 
if  the  committee  expressly  or  impliedly  consent,  the  administra- 
tion will  be  granted  to  a  sole  residuary  legatee  ;  (^)  and  if  there  is 
no  such  committee,  administration  is  usually  granted  to  the  next 
of  kin  of  the  executor  or  administrator,  and  sureties  must  justify 
in  double  the  amount  of  the  goods  to  be  administered,  {^)  in  such 
case  the  state  of  mind  of  the  executor  or  administrator  must  be 
established  by  affidavit,  also,  the  fact  that  no  inquisition  has  been 
had.  (7) 

The  widow  of  an  intestate  who  left  one  child  an  infant  became 
of  unsound  mind,  but  was  not  found  so  by  inquisition ;  adminis- 
tration was  granted  to  the  infant's  aunt  for  the  use  of  the  widow 
and  child  durante  vitio  animi  of  the  widow,  and  durante  minoritate 
of  the  infant.  («) 

Administration  durante  vitio  animi  of  an  executor  does  not 
prejudice  such  executor's  right  of  retainer.  (9) 

If  one  of  several  executors  become  lunatic  or  of  unsound  mind, 
any  probate  granted  to  them  will  be  recalled,  and  a  new  probate 


(')  In  goods  of  Joseph,  1  Curt.  907. 
(°)  In  goods  of  Southmead,  3  Curt.  28. 

(^)  Dr.  LushingtoD,  in  Ex  parte  Evelyn,  2  M.  &  K.  4 ;  Hills  v.  Mills, 
1  Salk.  36 ;  Anon.  1  Lee,  625  ;  In  goods  of  Binckes,  1  Curt.  286  ;  Franks 
V.  Cooper,  4  Ves.  763  ;  2  Add.  336  w.;  Re  Crump,  3  Phillim.  497;  Wil- 
Hams  on  Exors.  4t/i  ed.  p.  428. 

(■•)  In  goods  of  Phillips,  2  Add.  336  n.  b  ;  In  goods  of  Milnes,  3  Add.  55; 
Rodnall  v.  Webb,  3  Add.  56  n.;  Franks  v.  Cooper,  4  Ves.  763. 

(5)  In  goods  of  Milnes,  3  Add.  55  ;  Rodnall  v.  Webb,  3  Add.  56  n. 

(0)  Ex  parte  Evelyn,  2  M.  &  K.  4;  /Ze  Crump,  3  Phillim.  497  ;  Re 
Hinckley,  1  Hagg.  E.  R.  477. 

(7)  Ex  parte  Evelyn.  2  M.  &  K.  4. 

(8)  Anon.  1  Lee,  625. 

(8)  Franks  v.  Cooper,  4  Ves.  763. 
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will  be  granted  to  his  co-executors,  with  power  to  him  to  prove 
when  he  shall  have  recovered.  Q-) 

If  a  cestui  que  trust  or  legatee  is  non  compos  mentis,  and 
therefore  incapable  of  giving  a  discharge  for  any  payments  to 
him,  it  will  be  -well  to  consider  how  far  the  Trustee  Rehef  Act 
may  assist  the  case.  Lord  Chancellor  Truro  doubted  whether 
trustees  could  imder  that  Act  pay  into  the  Court  of  Chancery 
trust  funds,  in  which  a  person  7ion  compos  inentis  was  interested  ;(-) 
however,  such  funds  have  been  paid  into  that  Court  under  the 
Trustee  Relief  Act,  and  dealt  with  by  that  Court  in  the  under- 
mentioned cases. 

A  fund  of  which  a  person  non  compos  mentis  was  cestui  que  trust 
was  paid  into  the  Court ;  Lord  Chancellor  Truro  paid  it  out  to  a 
petitioner, who  could  have  given  a  good  discharge  for  the  same  to 
the  trustees  at  the  date  of  its  payment  into  the  Court.  (3)  A  fund 
of  which  an  adult  female  of  unsound  miud  (though  not  so  found 
by  inquisition)  was  cestui  que  trust,  was  paid  into  the  Court  of 
Chancery :  she  was  living  with  her  father,  and  he  was  alleged 
to  be  incapable  of  maintaining  her ;  on  her  petition.  Sir  J. 
Romilly,  M.R.,  ordered  payment  of  the  dividends  of  the  fund 
(£770  15s.  46.,)  in  Court  under  the  Act  to  be  paid  to  her  father 
for  her  maintenance.  (*)  In  another  case  the  sum  of  £143  stock, 
belonging  to  one  of  unsound  mind,  not  found  so  by  inquisition, 
had  been  paid  into  the  court.  Lords  Justices  K.  Bruce  and 
Cranworth,  upon  the  petition  of  the  cestui  que  trust  by  a 
next  friend,  said  they  had  no  objection  to  make  the  order  for 
payment  of  the  principal  fund  to  the  brother  of  the  cestui  que 
trust  subject  to  certain  inquiries,  the  brother  undertaking  to 
apply  it  towards  the  support  of  the  petitioner.  (^)  Orders  have 
also  been  made  for  payment  out  of  the  Court  of  Chancery  of  such 


(')  In  i/nrtdH  nfMarnhall,  1  Curt.  297. 
{'j  Rn  Upfulh  TrvM,  ?,  M.  &  Gor.  285. 
P)  lie  VpfuWt  Trust,  3  M.  &  Gor.  285, 
(')  He  lierry,  13  Beav.  406, 

('')  Hp  fVeldon,  18  Law  T,  85,  See  also  Re  Dodaworlh's  Trust, 
10  Hare,  16, 
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funds  to  parish  officers  by  whom  an  insane  person  entitled  to  the 
funds  had  been  maintained,  (i) 

On  the  other  hand,  where  stock  and  cash  yielding  ^200  per 
annum,  and  belonging  to  one  of  unsound  mind,  though  not 
found  so  by  inquisition,  were  transferred  and  paid  into  the  Court 
of  Chancery  under  the  Trustee  Relief  Act,  and  he  petitioned  for 
payment  of  the  income  to  certain  of  his  near  relations  for  his  sup- 
port, Sir  J.  Romilly,  M.R.,  refused  any  order,  saying  that  it  was 
doubted  by  Lord  Truro  how  far  the  Act  appUed  to  such  a  case, 
and  that  he  the  M.R.  did  not  think  the  Act  gave  him  jurisdiction, 
adding,  "  Here  I  observe  the  income  exceeds  36200  a  year,  and  I 
should  in  effect  be  making  an  order  in  lunacy  if  I  were  to  accede 
to  the  prayer  of  this  petition.  You  may  apply  to  the  Lord 
Chancellor,  but  I  cannot  make  the  order." 

[Mr.  Darhng,  in  his  treatise  on  the  Trustee  Relief  Act,  ex- 
presses his  opinion  that  the  Court  of  Chancery  can,  under  its 
general  jurisdiction,  apply  for  the  benefit  of  a  person  won  compos 
mentis  any  funds  belonging  to  him  and  in  that  court,  although 
paid  in  under  the  Trustee  Relief  Act.  (3)] 

"When,  a  sole  administrator  had  become  lunatic  or  of  unsound 
mind,  the  Ecclesiastical  Court,  before  granting  administration 
limited  to  the  duration  of  his  insanity,  revoked  the  letters  of 
administration  granted  to  him,  (*)  or  impounded  them. (5)  When 
one  of  several  administrators  had  become  lunatic  or  of  unsound 
mind,  administration  was  granted  to  his  colleagues  upon  their 
bringing  in  the  original  grant. (6)  The  Ecclesiastical  Court  would 
not,  when  a  competent  party  was  opposing  a  will,  stay  the  ad- 
mission of  the  executor's  allegation  propounding  such  will  until 
confirmation  of  the  appointment  of  a  committee  of  one  of  the  next 


(1)  Re  Parker,  2  W.  R.  138;  Re  Ward's  Estate,  2  W.  R.  406;  Re 
Brewery's  Trust,  23  Law  T.  108. 

(2)  Re  Irby,  17  Beav.  335.  See  also  Pothecary  v.  Pothecary,  2  De  G.  &  Sm. 
740. 

(3)  Darling,  71.  See  also  Re  Woodbum's  Will,  5  W.  R.  642 ;  and  Re 
Young,  5  W.  R.  400. 

C)  Qffley  V.  Best,  1  Sid.  373. 

(')  in  goods  of  Hinckes,  1  Curt.  286. 

(«)  In  goods  of  Phillips,  2  Add.  335;  In  goods  of  Newton,  3  Curt.  428, 
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of  kin,  especially  when  such  committee  was  already  a  party  to  the 
litigation.(i)  Where  administration  has  been  granted  durante  animi 
vifio,  it  may  be  revoked  on  the  mental  recovery  of  the  lunatic  or 
person  of  unsound  mind.  (") 

It  may  be  here,  perhaps,  remarked  that  one  non  compos  mentis 
takes  under  a  beneficial  devise  or  bequest  to  him.  (^) 

From  what  has  already  been  said,  it  follows  that  one  non  compos 
mentis  cannot  appoint  an  agent,  (f)  or  be  an  agent ;  (^)  but  he 
may  employ,  so  far  as  he  may  be  said  to  exercise  volition  on  the 
subject,  a  soUcitor  to  prevent  a  judical  finding  that  he  is  non 
compos  mentis ;  and  if  the  resistance  is  unsuccessful,  his  estate 
will  be  liable  to  the  costs  subject  to  this — that  if  anything  fraudu- 
lent or  unfair,  frivolous  or  litigious,  appears  to  have  taken  place 
on  the  part  of  the  solicitor  no  debt  will  arise.  (^) 

Further,  a  person  non  compos  mentis  cannot  commit  an  act  of 
bankruptcy,  Q)  though  he  may  be  made  a  bankrupt  for  an  act  of 
bankruptcy  committed  by  him  when  sane.  (^)  Also,  in  a  bank- 
ruptcy, he  cannot  himself  prove  his  debt  in  bankruptcy  ;  (9)  but 


10)  Turrell  v.  Jenner,  2  Hagg.  E.  R.  72. 
O  Com.  Dig.  Admon.  (5)  8. 
O  Byth  iSf  J  arm.  6d  ed.  vol.  11,  p.  49. 

Slory's  Lato  of  Agency,  s.  6  ;  Brangan  v.  Gorges,  7  Ir.  Eq.  R.  221. 
Lord  Tenterden,  C.J.,  in  Stead  v.  Thornton,  3  B.  &  Ad.  357  n.;  and  in 
Stephens  v.  Badcock,  3  B.  &  Ad.  362.  Parke,  B.,  in  Tarbuck  v.  Bispham, 
2  M.  &  Wei.  2  ;  Ince  v.  Elliott,  5  W.  R.  466. 

(')  Britt.  c,  126  ;  Story  on  Law  and  Agency,  s.  487.  The  effect  of 
gnpervening  insanity  upon  the  relation  of  prmcipai  and  agent  is  not  yet  well 
settled  ;  but  by  analogy  to  the  case  of  the  death  of  a  principal,  a  Court  of 
equity  would  probably  give  effect  to  all  bond  fide  dealings  with  the  agent 
which  tooic  place  after  the  principal  became  non  compos  mentis,  but  before 
that  event  became  known  to  the  a^ent,  especially  where  a  valuable  considera- 
tion passed. — See  Smith's  Merc.  Law,  bth  ed.  160 ;  Ex  parte  Bradbury, 
4  Dea.  211;  Duke  of  Beaufort  v.  Glyn,  3  W.  R.  463,  502;  Story  on 
Agency,  2d  ed.  614,  note;  1  Crc.  Eliz.  446;  and  Perk.  ch.  \,'s.  22,  23  ; 
CampMl  V.  Anderson,  4  Bli.  N.  S.  513 ;  Ex  parte  M'Donnell,  Buck,  399  : 
also  Bailey  v.  Collett,  18  Beav.  179. 

('•)  Wenlworth  v.  Tubb,  2  Y.  &  C.  C.  538 ;  Field  v.  Tamer,  3  W,  R.  469  ; 
See  also  Shelf  on  Lun.  2d  ed.  134. 

C)  Ex  parte  Priddy;  Shelf  on  Lmn.  2d  ed.  565,  566.    See  also  Ex  parte 
Stamp,  1  De  G.  345. 
(')  /I  non.  13  Ves.  590. 
('j  Ex  parte  Clarke,  2  Rugs.  575, 

D  2 


28 


AS  TO  THE  CIVIL  INCAPACITY 


proof  of  such  debt  may  be  made  on  his  behalf  by  a  person 
acquainted  therewith.  Q) 

As  to  other  instances  of  the  civil  incapacity  of  a  person  non 
compos  mentis,  it  may  be  mentioned  that  a  notice  given  to  or 
demand  made  on  him  is  ineffectual,  (2)  neither  can  he  indorse  a 
bill.  (3)  An  idiot  cannot  of  course  be  a  witness ;  but  a 
person  lunatic  or  of  unsound  mind  may  be  a  witness  if  he 
understands  and  acknowledges  the  obligation  of  an  oath  ;  (5) 
if  he  has  not  such  understanding,  he,  as  a  witness,  would  be 
considered  to  be  dead.  (6)  A  person  non  compos  mentis  is 
incapacitated  from  voting  at  parliamentary  elections ;  but 
the  returning  officer  has  only  to  decide  whether  at  the  moment 
of  voting  the  person  offering  to  vote  can  discriminate  between 
the  candidates  for  election,  and  repeat  the  oaths  in  an  intelligible 
manner ;  if  able  so  to  do,  his  vote  should  be  received  by  the  re- 
turning officer.  (8)  A  person  non  compos  mentis  is  ineligible  as 
a  member  of  parliament ;  (9)  and  if  a  member  of  parliament  be- 
comes lunatic  or  of  unsound  mind,  his  seat  may  be  avoided.  (1°) 
As  to  the  capacity  of  one  non  compos  mentis  to  acquire  a  domicil, 
the  question  has,  it  seems,  been  once  only  touched  and  by  Lord 
Eldon,  who,  on  a  question  of  the  domicil  of  a  person  sometime 
before  his  death  non  compos  mentis,  said,  "  I  am  not  clear  that 
the  period  of  his  lunacy  is  to  be  discarded,  but  I  will  take  him 
to  have  died  then.  (") 

An  action  at  law  may  be  in  the  name  of  a  person  non  compos 


Q)  Ex  parte  Clarice,  2  Russ.  575  ;  Herbert  v.  Matthews,  19  Ves.  612 ; 
Ex  parte  Oxtoby,  1  De  G.  453 ;  Ex  parte  Maltby,  1  Rose,  387. 

(^)  Kirby  v.  Carr,  3  Y.  &  C.  185  ;  Capper  v.  Dando,  4  Nev.  &  M. 
335  ;  s.  c.  2  A.  &  E.  458.  But  see  Robertson  v.  Lockie,  15  Sim.  286  ;  and 
Tracey  v.  Lawrence,  2  Drew.  406. 

(3)  Alcoclc  V.  Alcoclc,  3  M.  &  Gr.  268. 

(■>)  1  Phillips  on  Evict.  7. 

M  Fennel  y.  Tail,  I  Cr.  M.  &  R.  584 ;  R.  v.  Hill,  2  Den.  C.  C.  254. 
(6)  12  Vin.  Abr.  224. 

(')  Bedfordshire,  2  Lud.  567  ;  Hey  Co.  259,  260. 

(8)  Hey  Co.  260  ;  Elect.  Man.  by  Lewis,  18.  See  Bridgewater,  1  Peck, 
108  ;  Oakhampton,  1  Fraser,  104. 

/»)  Rogers  on  Elect.  180  ;  Elect.  Man.  by  Lewis,  8. 

('»)  Grampound,  29th  Oct.  1556;  D'Eioes,  120;  1  Com.  J.  75  ;  Alcock's 
case,  66  Com.  J.  226,  265. 

(")  Bempde  v.  Johnstone,  3  Ves.  201. 
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mentis,  but  it  must  be  prosecuted  by  a  sane  person.  (})  [The 
exemption  of  persons  non  compotes  mentis  from  the  operation  of 
the  Statute  of  Limitations  (")  may  be  attributed  to  their  incapacity 
to  prosecute  actions.]  The  wife  of  a  lunatic  not  found  so  by 
inquisition  may  sue  at  law  in  his  name  for  a  debt  due  to  him  ;  and 
where  she  did  so  and  the  debt  was  paid  into  court  in  the  action,  it 
was  paid  out  to  her.  {^)  The  wife  of  a  lunatic  has  also  been 
permitted  to  apply  on  his  behalf  for  the  purpose  of  procuring  his 
discharge,  under  48  Geo.  3,  c.  123.  (*)  An  idiot  sueing  at  law  must 
appear  in  person,  and  then  any  one  who  prays  to  be  admitted  as 
his  friend  to  sue  for  him  may  he  so  admitted,  (5)  An  adult  lunatic 
may  appear  in  person  or  by  attorney.  (6)  Bankers  refused  to  return 
money  to  a  client  whom  they  had  grounds  for  suspecting  to  be  of 
unsound  mind;  he  brought  an  action  against  them  for  the 
money ;  the  Court  of  law  refused  to  compel  an  indemnity  by 
him  to  them  for  such  payment,  as  they  could  pay  the  money  into 
court  in  the  action.  (^) 

The  Statute  Law  has  provided  for  the  discharge  of  the  duties 
of  an  archbishop  or  bishop  become  non  compos  mentis,  {^)  so  also 
of  a'beneficed  clergyman.  (9)  A  person  wore  compos  mentis  should 
not  act  as  judge,  (^^)  he  cannot  be  an  arbitrator,  (ii)  nor  a  guar- 
dian. (12)  When  an  attorney  had  become  permanently  insane, 
the  Court  of  Queen's  Bench  discharged  his  articled  clerk,  but 
refused  to  reckon  in  the  computation  of  the  necessary  period  of 


(')  Co.  Lilt.  135  b. 

(')  21  Jac.  1 ,  e.  16,  «.  2  ;  3^4  Wm.  4,  c.  27,  «.  16  ;  3  cj-  4  Jrm.  4,  c.  42. 
And  see  Lhiroure  v.  Jone«,  4  T.  R.  310  ;  Cotterell  v.  Dutton,  4  Taunt.  825  ; 
Sturt  ».  MellUh,  2  Atk.  614 ;  RhodeH  v.  Smethurst,  6  M.  &  W.  351 ;  Lewis 
V.  Thomcut,  3  Hare,  26  ;  Humfrey  v.  Gery,  7  C.  B.  567  :  ulso  4  Anne,  c.  16, 
w.  17,  18;  and -S'/oc/t.  39. 

(*)  Rock  V.  Slade,  7  Dowl.  22. 

(')  Clay  7.  Bowler,  6  Nev.  &  M.  815. 

C;  Co.  Lilt.  135  b;  4  Rep.  124. 

(*)  4  Rep.  124.    Parke,  B.,  in  Humphreys  v.  Griffiths,  6  M.  &  W.  89. 

O  Uope  V.  Walton,  2  Leg.  Obs.  413. 

(')  6^7  Vic.  c.  62,  s.  11. 

C)  1  iC  2  Vic.  c.  106.  ».  77. 

(">)  Mirrr»-  of  Jun lines,  ch.  2,  s.  2. 

(")  Watsw  on  ArlAlr.  and  Am.  85. 

(")  Co.  Lilt.  88  b.    See  also  4  Geo.  4,  c.  76,  «.  16. 
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apprenticeship  the  period  elapsed  since  such  insanity  ;  on  the 
other  hand,  when  a  parish  apprentice  became  insane,  the  Court 
of  Queen's  Bench  confirmed  an  order  of  Sessions  reheving  the 

master  of  him.  (f) 

A  person  non  compos  mentis  may  not  file  a  bill  in  the  Court  of 
Chancery  without  the  intervention  of  a  sane  person ;  if  he  do  so 
as  a  sole  plaintiff,  the  bill  may 'be  taken  off  the  file ;  (3)  and  if  he 
do  so  as  a  co-plaintiff,  his  name  may  be  struck  out  of  the  bill.  (*) 

A  bill  may  be  filed  or  petition  presented  in  the  Court  of  Chan- 
cery in  the  name  of  a  person  alleged  to  be  non  compos  mentis, 
but  not  found  so  by  inquisition,  by  any  person  professing  to  be  his 
next  friend  ;  (5)  but  when  a  bill  not  beneficial  to  the  plaintiff  was 
filed  m  his  name,  he  being  non  compos  mentis,  without  the  inter- 
vention of  a  next  friend  and  without  his  authority  by  a  defendant 
in  the  suit,  the  Court  of  Chancery  on  the  apphcation  of  another 
defendant  directed  the  bill  to  be  taken  off  the  file,  and  ordered 
the  defendant  who  had  filed  it  to  pay  the  costs  of  his  co-defen- 
dants. (6)  A  person  non  compos  mentis,  found  so  by  inquisition, 
sues  by  the  committee  of  his  estate ;  C)  and  if  he  has  no  such 
committee,  an  information  may  be  exhibited  on  his  behalf  by  the 
Attorney-General.  (8)  A  lunatic  or  person  of  unsound  mind 
should  be  a  party  to  a  suit  in  equity  on  his  behalf,  because  he 
may  recover  ;  and  if  he  recover,  no  decree  in  a  suit  to  which  he 
was  not  a  party  will  bind  him.  (9)  Strictly,  however,  he  should 
not,  it  seems,  be  a  party  if  the  object  of  the  suit  is  to  stultify 
any  act  by  him.  C«)    Upon  an  information  exhibited  on  behalf 

(1)  Ex  parte  Turner,  10  Law  J.  351. 

8  fi2  \^tun,lYo.u,.,  594.  Lord  Eldon,  C,  in  Warinaly  v. 
Wartnaby,  1  Jac.  377. 

C)  Bran^flw  V.  Gorjre*,  7  Ir.  Eq.  R.  225.  Ti.„pin!>  Spp 

(5)  11  Beav.  211 ;  Red.  22  n.  a  ;  Carr  v.  Boyce,  13  Ir.  Eq.  R.  102.  bee 
also  Clay  v.  Bowler,  5  A.  &  E.  400. 

?)  f;/er;.'S;;  sS-fcif  Pr.  6th  ed.  204,  Harlley  v.  Gmert, 
^^^'aU^L.  v.  ParMurst,  1  Ch.  Ca.  112;  AU.-Gen.  ^-J^^yor  j,/ 

jiliii:[i^k  s.  348  '^^;-g»-3^  \  ^; 

(»)  Woolrich  s  case,  1  On.  La.  lao  ,         iri.it,.  v.  ^yi  , 

s.  0.  2  Eden,  230.  ^  Woolrich's  case,  1 

('")  Alt. -Gen.  v.  Parkhurst,  I  V^n.  »^a.  ii^  , 
Ch.  Ca.  153.    But  see  1  Eq.  Ca.  Ahr.  279. 
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of  a  person  non  compos  mentis  (not  found  so  by  inquisition), 
the  Court  in  which  the  information  is  exhibited  will  direct 
proceedings  for  the  care  of  the  lunatic's  person  and  property, 
and  the  immediate  appointment  in  his  case  of  committees,  (i) 
The  Attorney-General  has  exhibited  an  information  to  stultify  an 
instrument  executed  by  a  person  non  compos  mentis,  where  the 
committee  of  the  estate  of  such  person  asserted  the  validity 
of  the  instrument,  and  claimed  under  it  as  executor  of  another 
person.  (-)  To  an  information  on  behalf  of  one  non  compos  mentis 
a  responsible  relator  is  of  course  necessary.  (3) 

It  has  been  said  that  an  idiot  is  not  a  necessary  party  to  a 
proceeding  in  the  Court  of  Chancery  on  his  behalf.  (*) 

On  a  bill  to  avoid  a  lease  by  the  plaintiff's  father  when  lunatic 
the  Court  of  Chancery  refused  relief,  because  the  Attorney- 
General  was  not  a  party.  (^)  So  on  a  bill  for  tithes  by  a  bishop 
and  sequestrator  during  the  mental  incapacity  of  an  incumbent. 
Barons  Page  and  Gilbert  were  of  opinion  that  the  incumbent  or 
his  committee  should  have  been  a  party.  (6) 

In  the  suit  of  a  wife  by  her  next  friend,  the  vrife  becoming  of 
unsoimd  mind,  the  Court  of  Chancery  stayed  all  proceedings 
until  the  result  of  a  pending  inquiry  into  her  state  of  mind, 
because  if  she  was  thereby  found  non  compos  mentis  the  committee 
of  her  estate  was  the  proper  party  to  conduct  the  suit.  (J) 

On  granting  a  writ  of  ne  exeat  on  behalf  of  a  lunatic  creditor, 
the  aflEidavit  of  his  committee  has  been  admitted  in  lieu  of  the 
affidavit  of  the  lunatic,  (s) 

A  person  non  compos  mentis  may  appeal  to  the  House  of 
Lords  from  any  decree  of  a  Court  of  equity  within  two  years 
next  after  his  coming  of  sound  mind.  ('J)  Where  decrees  were 
manifestly  erroneous  and  prejudicial  to  the  rights  of  a  party 


f)  AH.-Gen.  v.  Howe,  Lord  Red.  Tr.  on  PI.  30 n. 

(")  Alt- Gen.  v.  Parnther,  3  Bro.  C.  C.  441 ;  s.  c.  2  Dick.  748. 

All.- Gen.  v.  Tyler,  2  Eden,  230. 
(')  Lord  Keeper,  in  All.-Gen.  v.  Woolrich,  1  Ch.  Ca.  153. 
('/  J^irjh  1.  Wood,  Finch,  135. 
(')  /Jin/iop  of  London  v.  Nicholh,  Bnnb.  141. 
d)  Harlley  t.  Gilbert,  13  .Sim.  5!)G, 
(')  Stewart  v.  Graham,  19  Ves.  310. 

(')  6  CI.  if  F.  976.    See  De  Burtjh  v.  Clark,  4  CI.  &  F.  502, 
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who  was  during  all  the  proceedings  of  unsound  mind,  the  Court 
of  Chancery  in  Ireland  set  aside  the  decrees  upon  a  rehearing, 
the  decrees  not  having  been  enrolled,  although  the  earUest  decree 
was  20  years  old  and  the  second  18  years  old  when  the  petition 
for  rehearing  was  presented.  Q) 

A  lunatic  or  person  of  unsound  mind  imprisoned  for  debt, 
damages,  costs,  money,  or  contempt  of  Court  for  non-payment 
of  any  sum  of  money  or  of  costs,  is  incapable  of  taking  the 
benefit  of  the  Act  for  the  Relief  of  Insolvent  Debtors  (2)  in 
such  manner  as  he  might  have  done  if  of  sound  mind,  but  his 
discharge  may  be  obtained  under  that  Act  m  the  following 
manner:— By  the  102d  section  it  is  enacted  that  under  the 
circumstances  above   referred  to  "the  gaoler  or  keeper  of 
such  prison  shall  forthwith  require  one  or  more  justice  or 
justices   of  the   peace  for  the  county,  riding,  division,  or 
place  wherein  such  prisoner  shall  be,  to  attend  at  the  said 
prison,  and  inquire  into  the  state  of  mind  of  such  prisoner, 
and  thereupon,  and  also  in  case  any  such  justice  or  justices  shall 
receive  information  by  other  means  that  any  such  prisoner  is  of 
unsound  mind,  such  justice  or  justices  shall  go  to  the  said  prison, 
and  by  his  or  their  own  view,  and  by  examination  on  oath  of  such 
person  or  persons  as  he  or  they  shall  think  fit  to  examine,  shall 
inquire  into  the  state  of  mind  of  such  prisoner  ;  and  if  it  shall 
appear  to  such  justice  or  justices  upon  such  inquiring  that  such 
prisoner  is  of  unsound  mind,  and  therefore  incapable  of  takmg 
the  benefit  of  this  Act  in  such  manner  as  a  person  of  sound  mind 
might  do,  such  justice  or  justices  shall  forthwith  make  a  record 
of  the  fact,  and  certify  the  same  to  the  said  Court ;  and  thereupon 
it  shall  be  lawful  for  the  said  Court,  at  the  instance  of  any  person 
or  persons  on  behalf  of  such  prisoner,  to  order  notice  to  be  in- 
serted in  the  London  Gazette,  and  in  two  or  more  public  news- 
papers usually  circulated  in  the  neighbourhood  of  such  prison, 
and  in  the  neighbourhood  of  the  usual  residence  of  such  prisoner 
before  he  was  committed  to  such  prison,  as  the  said  Court  shall 


(>)  Knox  V.  Waiters,  10  Ir.  Eq.  R.  353. 
(2)  1  ^  2  Vic.  c.  110. 
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see  fit ;  that  appUcation  wiU  be  made  to  the  said  Court  for  the 
discharge  of  such  prisoner  on  a  day  to  be  specified  in  such  order 
and  notice,  beuig  21  days  at  least  from  the  day  of  pubhcation  of 
such  one  of  the  said  Gazette  and  newspapers  containing  such 
notice  as  shall  be  last  pubhshed  ;  which  notice,  together  with  the 
service  of  the  like  notice  on  the  creditor  or  creditors  at  whose 
suit  such  prisoner  shall  be  detained  in  custody,  or  his  or  their 
attorney  or  attornies  in  such  suit,  shall  be  deemed  sufficient  to 
authorize  the  said  Court  to  proceed  to  the  discharge  of  such 
prisoner  if  otherwise  entitled  to  such  discharge,  according  to  the 
true  intent  and  meaning  of  this  Act ;  and  the  said  Court  shall 
proceed  accordmgly,  and  shall  discharge  such  prisoner  from 
custody,  and  do  all  other  acts  under  this  Act,  in  case  it  shall 
appear  that  such  prisoner  might  have  obtained  his  or  her  discharge 
under  this  Act  if  he  or  she  had  been  of  sound  mind ;  and  there- 
upon all  and  every  estate,  right,  title,  interest  in  law  and  equity 
real  and  personal,  power,  benefit,  and  emolument  whatsoever, 
which,  if  such  person  was  of  sound  mind,  could  or  ought  to  be  vested 
in  the  said  provisional  assignee,  pursuant  to  the  provisions  of  this 
Act,  shall,  by  force  and  virtue  of  the  order  of  the  said  Court  for 
the  discharge  of  such  prisoner,  be  vested  in  the  provisional 
assignee  of  the  said  Court,  or  in  the  other  assignee  or  assignees 
appointed  by  the  said  Court,  and  named  in  the  same  order,  or  in 
any  other  order  of  the  said  Court  in  that  behalf,  as  fully  and 
effectually,  and  in  the  same  manner,  and  with  all  and  every  the 
same  consequences  and  effects,  both  in  fact  and  law,  to  all  intents 
and  purposes  whatsoever,  as  if  such  prisoner  had  been  of  sound 
mind,  and  such  order  as  aforesaid  had  been  made  vesting  the  same 
in  such  provisional  assignee  at  the  time  and  in  the  manner  in  this 
Act  provided  ;  and  that  it  shall  be  lawful  for  the  said  Court  to 
order  judgment  to  be  entered  up  against  such  prisoner  in  the 
same  manner  as  if  he  or  she  had  been  of  sound  mind  and  had 
executed  a  warrant  of  attorney  to  authorize  the  entering  up  ot 
such  judgment  in  the  manner  hereinbefore  directed,  and  such  order 
shall  be  a  sufficient  authority  to  the  proper  officer  for  entering  up 
the  same ;  and  any  dividend  to  be  made  by  such  assignee  or 
assignees  shall  be  made  in  such  manner,  and  such  proceedings 
shall  be  thereupon  had,  as  are  hereinbefore  provided  in  the  case 
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of  a  dividend  of  the  estate  and  effects  of  any  prisoner  made  be- 
fore adjudication ;  and  the  discharge  of  every  such  prisoner  of 
unsound  mind  so  made  as  aforesaid  shall  extend  to  all  debts  and 
sums  of  money  to  which  the  same  might  have  extended  if  such 
prisoner  had  been  of  sound  mind,  and  had  duly  filed  his  schedule 
according  to  the  provisions  of  this  Act :  Provided  always,  that 
every  such  order  of  discharge  and  of  the  appointment  of  an 
assignee  or  assignees  in  such  case  shall  be  entered  of  record  in 
the  said  court,  and  proof  thereof  shall  be  received  by  such  copy 
thereof  as  is  hereinbefore  directed  to  be  received  as  proof  of  con- 
veyances and  assignments  made  in  pursuance  of  this  Act." 

There  is  no  provision  in  the  protection  statutes  for  the  case  of  a 
lunatic  or  person  of  unsound  mind. 

Unless  a  partnership  deed  provides  for  dissolution,  in  the 
event  of  any  of  the  partners  becoming  non  compos  mentis,  the 
partnership  cannot  in  that  event  be  dissolved  without  an  order  of 
the  Lord  Chancellor  or  a  decree  of  the  Court  of  Chancery.  Q-) 
There  have  been  many  instances  of  such  decrees.  (2)  To  obtain 
such  an  order  or  decree  it  must  appear  that  the  partner  non 
compos  mentis  has  been  some  time  in  that  condition,  and  that  his 
recovery  is  improbable  the  costs  of  the  proceeding  to  obtain 
the  dissolution  fall  on  the  partnership  assets,  (*)  and  the  dissolu- 
tion vidll  be  from  the  date  of  the  order  or  decree.  (5)  If  the 
other  partners  do  not  object,  and  if  it  is  beneficial  to  the  partner 
become  non  compos  mentis,  the  partnership  may  be  continued.  (^) 
"Where  a  partnership  deed  provided  for  dissolution  in  the  event 
"  of  such  severe  illness  as  should  oblige  A.  (one  of  the  partners 
then  in  England)  to  quit  India  for  more  than  one  year" — A. 


(')  Sayer  v.  Bennet,  1  Cox,  107;  Jones  v.  Noy,  2  M.  &  K.  125. 

(2)  2  Ves.  sen.  35  ;  Sayer  v.  Bennet,  1  Cox,  107  ;  Patey  v.  Patey,  Law 
J.  Cb.  1836;  Milne  v.  Bartlett,  Law  J.  Ch.  1839,  254;  Leafy.  Coles, 
1  De  G.  M.  &  G.  175 ;  I  Kay     Jo.  765. 

(3)  Wrexham  v.  Hudleslon,  1  Sw.  514 ;  Waters  v.  Taylor,  2  V.  &  B.  303 ; 
Kirby  v.  Carr,  3  Y.  &  C.  184  ;  Sadler  v.  Lee,  6  Beav.  324 ;  Leaf  v.  Coles, 
1  De  G.  M.  &  G.  175.  In  the  last  cited  case  the  lunatic  recovered,  1  De 
G.  M.  8f  G.  417. 

C)  Jones  V.  Welch,  1  Kay  &  Jo.  765.  „  ,.  ,  ,  „. .,,  j 

(5)  Sander  v.  Sander,  2  Coll.  276;  Besch  v.Frohch,  1  Phill.  172;  Jones 
V.  Welch,  1  Kay  &  Jo.  765. 

(«)  Ee  Nunn,  Shelf,  on  Lun.  2d  ed.  570. 
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arrived  from  England  in  India  non  compos  mentis,  and  to  promote 
his  recovery  he  was  sent  back — it  was  held,  in  a  suit  for  dissolution 
of  the  partnership,  that  the  dissolution  should  be  from  the  date 
of  A.'s  leaviug  India,  (i)  Further,  where  a  partner  had  become  non 
compos  mentis,  and  his  copartners  proposed  terms  of  dissolution 
beneficial  to  him,  though  different  from  the  terms  of  the  partner- 
ship deed,  the  Lord  Chancellor  decreed  dissolution  according 
to  such  proposals.  (-) 

A  person  non  compos  mentis  cannot,  without  the  intervention 
of  another  person,  concur  in  stating  a  special  case  under  13  &  14 
Yic.  c.  35,  for  the  opinion  of  the  Court  of  Chancery ;  but  the 
committee  of  his  estate  may,  after  having  been  authorized  in  that 
behalf  by  the  Lord  Chancellor,  concur  in  the  case  in  his  own 
name,  and  in  the  name  and  on  behalf  of  such  person ;  if  such 
person  has  not  been  the  subject  of  an  inquisition,  the  Court  of 
Chancery  may  appoint  a  special  guardian  for  the  purpose  of 
concurring  in  the  case  in  the  name  and  on  behalf  of  such  person. 
Notice  of  an  application  must  however  be  given  to  such  person, 
if  any,  as  the  Court  shall  think  fit ;  and  every  case  to  which  one 
non  compos  mentis  is  a  party  by  special  guardian  should  state 
how  such  guardian  was  constituted.  Upon  the  case  being  filed 
and  the  appearances  duly  entered  thereto,  every  party  non 
compos  mentis  is  for  the  purposes  of  such  case  hound  by  the 
statements  therein  ;  and  when  any  party  to  a  special  case  is 
ntm  compos  mentis,  application  may  be  made  to  the  Court  on 
motion  for  leave  to  set  down  the  same,  of  which  motion  notice 
should  be  given  to  every  party  to  such  case,  in  whom,  as  executor, 
administrator,  or  trustee,  any  property  in  question  therein  is  or 
is  alleged  to  be  vested  in  trust  for  or  for  the  benefit  of  such 
party,  and  also,  if  such  application  be  not  made  by  or  on  behalf 
of  such  party,  to  such  party  and  his  committee  if  any.  On  the 
hearing  of  the  motion,  the  Court  may  give  leave  to  set  down 
such  case,  if  it  is  of  opinion  that  it  is  proper  that  the  questions 
raised  in  such  case  should  be  determined  thereon,  and  should 
be  satisfied  by  affidavit  or  other  sufficient  evidence  that  the 


Cj  Barjuhaw  v.  Bagthaw,  10  Beav.  535. 

('j  Leqf^.  Coles,  1  De  G.  M.  &  G.  171,  417. 
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statements  coutained  therein  so  far  as  the  same  affect  the  interest 
of  such  party  are  true,  but  otherwise  may  refuse  such  apphca- 
tion  ;  or  if  it  shall  be  of  opinion  that  it  is  proper  that  the 
question  raised  in  such  case  should  be  determined  thereon,  but 
should  not  be  satisfied  that  the  statements  contained  therein  so 
far  as  they  alfect  the  interest  of  such  party  are  true,  it  may  refer 
it  to  one  of  the  Masters  of  the  Court  to  make  inquiries,  and  upon 
further  application  by  motion  upon  the  Master's  report  the  Court 
may  give  or  refuse  leave  to  set  down  such  case.  (^) 


(')  13  &  14  Vic.  c.  35. 
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CHAPTER  III. 

As  to  the  Civil  Responsibility  of  Idiots,  Lunatics,  and  Persons  of 

unsound  mind. 

Every  idiot,  lunatic,  and  person  of  unsound  mind  is  responsible 
in  a  civil  action  for  an  Ulegal  act  committed  by  him  to  the  injury  of 
another  person,  because  the  recompense  to  be  recovered  in  such 
action  is  not  by  way  of  penalty  on  the  defendant,  but  by  way  of 
satisfaction  for  damage  to  the  plaintiff,  (i)  A  person  non  compos 
mentis  is  therefore  liable  to  an  action  of  trespass,  (2)  also  to  an 
action  of  quare  impedit.  (3)  He  is  also  liable  in  assumpsit  for 
necessaries,  because  the  law  implies  a  promise  on  his  part  to  pay 
for  such  things.  (■*)  Although  a  defendant  be  non  compos  mentis, 
he  must  be  personally  served  with  a  writ  of  summons  in  a  civil 
action,  or  it  must  be  shown  that  the  writ  has  come  to  his 
knowledge,  or  that  he  wilfully  evades  service.  (S)  In  a  case 
where  the  defendant  was  detained  in  a  private  lunatic  asylum, 
and  the  keeper  of  the  asylum  refused  access  to  him,  and  a  copy 
of  the  writ  had  been  left  with  the  keeper,  it  was  suggested  by  the 
Court  in  which  the  action  was  pending  "  that  the  keeper  should 
be  informed  that  it  was  his  duty  to  allow  the  writ  to  be  served  on 
the  defendant,  or  else  application  might  be  made  for  a  habeas 
corpus  for  the  purpose  of  bringing  up  the  defendant,  so  that 
service  might  be  duly  effected.  (^)  A  person  non  compos  mentis 
may  be  arrested  for  debt,  (7)  so  supervening  insanity  does  not 


(')  1  Hale*  P.  C.  15,  16.  See  also  Lord  Kenyon,  C.J.,  in  Haycraft  v. 
Creamj,  2  East,  104. 

(')  Werner  v.  Ward,  Hob.  134;  2  Rolle's  Abr.  547,  pi.  4;  Bacon's  Abr. 
Tresp.  (G).  Idiot  (E). 

O  Tijrell  V.  Ti/retl,  6  Bingh.  283.    See  b  M.  8f  Gr.  669  n. 

(♦)  Mauley  v.  Scotl,  1  Sid.  112  ;  Baxter  v.  Lord  Portsmouth,  5  B.  &  C 
170  ;  Broum  v.  Jodrell,  3  C.  &  P.  30  ;  Williams  v.  Wcntworth,  5  Bcnv.  329. 

Doe  d.  Giljhard  v.  Roe,  9  Dowl.  844  ;  Holmes  v.  Service,  15  C.  B. 
294  ;  Ridgway  v.  Cannon,  23  Law  T.  143. 

(«)  Ridgway  v.  Cannon,  23  Law  T.  143. 

(')  Nutt  T.  Vemey,  4  T.  R.  121  ;  Steel  v.  Alan,  2  B.  &  P.  302.  Lord 
Eldon,  C,  in  Ex  parte  Hall,  Jac.  161  :  and  Ex  parte  Haslivys,  14  Ves.  182. 
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discharge  a  prisoner,  (i)  Where  the  return  to  a  writ  of  latitat, 
verified  by  affidavit  of  a  physician,  stated  that  the  defendant  was  on 
the  13th  day  of  June  last,  the  day  before  the  return  of  the  writ, 
when  the  officer  came  to  arrest  him,  in  a  lunatic  asylum,  insane, 
and  in  a  desperate  and  raving  state,  so  that  he  could  not  be 
taken  or  removed  without  danger  to  the  life  of  the  officer,  and  in 
so  bad  a  state  of  health  that  he  could  not  be  taken  or  removed 
without  endangering  his  own  life,  and  that  he  remained  and 
continued  there  so  insane  and  in  such  a  bad  state  of  health  that 
he  could  not  be  taken  or  removed  without  endangering  his  life 
from  thence  until  the  return  of  the  writ,  the  Court  refused 
to  interfere  by  attachment.  (2) 

The  property  of  a  person  non  compos  mentis  may  at  law  be 
taken  in  execution,  and  the  Court  of  Chancery  will  not  except 
under  special  circumstances  restrain  the  execution.  (3)  So  if  a  per- 
son non  compos  mentis  holds  a  living  it  may  be  sequestered  for 
debt.  (*)  If  a  person  by  reason  of  his  insanity  loses  his  ability  to 
perform  a  contract  entered  into  by  him  when  sane,  no  damages 
can  be  recovered  against  liim  for  the  consequent  breach  of  such 
contract,  because  actus  Dei  nemini  facit  injuriam.  (^) 

Bail  will  not  be  exonerated  from  producing  their  principal  by 
the  bare  fact  that  their  principal  has  become  insane  since  they 
oecame  bail ;  (6)  and  on  an  appUcation  by  bail  for  a  rule  absolute 
to  enlarge  the  time  for  rendering  their  principal,  who  was  insane. 
Lord  EUenborough,  C.  J.,  said,  "  It  is  not  stated,  I  observe,  in  the 
affidavits  that  the  defendant  is  a  dangerous  lunatic,  so  that  he  could 
not  be  brought  up  without  immediate  danger  to  his  own  life  or 
to  others.  If  either  his  own  life  were  to  be  put  in  peril,  or 
the  lives  of  those  who  are  to  bring  him  up  or  in  whose  custody 
he  is  to  be  placed,  or,  as  Bayley,  J.,  suggested,  if  it  had  been 
sworn  that  by  continuing  him  in  his  present  custody  a  little  time 
longer  he  would  be  likely  to  recover,  there  might  be  room 


(')  Kernoit  v.  Norman,  2  T.  R.  390. 
{^)  Cavenagh  v.  Collett,  4  B.  &  Aid.  280. 
(3)  E.v  parte  Dikes,  8  Ves.  79  a. 

(^)  Lord  Eldoa,  C,  in  Ex  parte  Hastings,  14  Ves.  182. 
(5)  Lord  EldoD,  C,  in  Waters  v.  Taylor,  2  V.  &  B.  299. 
{^)  Ibhoison  V.  Galway,  6  T.  R.  133. 
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for  consideration.  But  without  any  special  circumstances  to  call 
for  the  exercise  of  our  discretion,  the  duty  of  the  Court  in  this 
case  is  clear  aud  precise,  and  we  must  discharge  the  rule."  Q) 

Bail  can  obtain  a  habeas  coiyus  against  any  private  person 
detaining  their  principal  as  being  non  compos  mentis,  {^)  but  a 
total  stranger  to  one  confined  in  a  lunatic  asylum  cannot,  unautho- 
rized by  him,  obtain  a  habeas  corpus  for  his  production.  (^) 

If  an  action  is  brought  against  an  idiot  found  so  by  inquisition 
upon  any  bond  or  writing  executed  by  him,  the  King  may  send  a 
writ  of  supersedeas  to  the  court  in  which  the  action  is  com- 
menced. 

A  bill  if)  or  claim  (6)  may  be  exhibited,  or  a  petition  Q)  may 
be  presented  in  the  Court  of  Chancery  against  an  idiot,  lunatic,  or 
person  of  unsound  mind,  but  service  of  a  subpoena  to  appear  or 
writ  of  summons  should  be  made  on  him  personally  ;  and  if  there 
be  any  Ukehhood  of  his  being  terrified  thereby,  the  presence  of 
his  medical  attendant  will  be  proper,  (s)  Leave  to  serve  him 
abroad  may  be  obtained  under  the  33d  General  Order  of  May, 
184.5;  but  an  appearance  cannot  be  entered  for  him.  (9)  A  bill 
cannot  be  taken  pro  confesso  against  him  on  his  default  to  ap- 
pear ;  (^°)  but  such  a  defendant  cannot  open  a  decree  except  upon 
evidence  of  his  being  non  compos  mentis  during  all  the  proceedings, 
and  his  own  evidence  on  that  point  is  insufficient,  (i^)  One  non 
compos  mentis  cannot  personally  defend  a  suit  or  oppose  a  peti- 
tion, (}-)  by  guardian  ad  litem  he  may  do  so.  (i^) 

If  a  suit  be  instituted  against  him,  the  committee  of  his  estate 


(')  Cock  V.  Bell,  13  East,  355 ;  and  see  Fennell  v.  Tait,  1  Cr.  M.  &  R.  584. 

(*)  Pillop  V.  Sexton,  3  B.  &  P.  550. 

O  £x  parte  Child,  15  C.  B.  238. 

C)  4  Rep.  126  b. 

(')  Mitf.  on  Pleading,  hth  ed.  30. 

(')  Morgan  v.  Jones,  26  Law  T.  308. 

(')  Re  Greaves,  2  Eq.  R.  516. 

C)  Morgan  v.  Jones,  4  W.  R.  381. 

(')  Diddulph  V.  Camoys,  7  Beav.  581. 

('»)  Swift  V.  Swift,  11  Ir.  Eq.  R.  557. 

(")  Knight  v.  Young,  2  V.  86  B.  187. 

(■')  Toth.  140;  Wy.  Pr.  Reg.  292. 

(")  Westcomlj  v.  Westomb,  1  Dick.  233  ;  Sackville  v.  Aylworth,  1  Vern. 
106;  Jjyon  y.  Mercer,  1  S.  &  S.  356 ;  Uowlett  v.  Wilbraham,  5  Mad.  423  ; 
Re  Greaves,  2  Eq.  R,  516. 
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is  a  necessary  party,  (})  and  such  committee  applies  by  motion  or 
petition  of  course  to  be  appointed  his  guardian  ad  litem.  (^)  If 
the  person  non  compos  mentis  has  no  committee  of  his  estate,  (^) 
or  if  the  committee  has  in  the  suit  an  adverse  interest  to  him, 
another  person  will  be  appointed  his  guardian  adlitem.{*)  Where 
the  committee  of  the  person  and  estate  of  one  non  compos  mentis 
filed  a  bill  against  him,  an  order  for  a  commission  to  appoint  a 
guardian  ad  litem  was  made  by  Lord  Chancellor  Truro  upon  the 
petition  of  the  defendant  himself;  the  petition  was  entitled 
in  the  suit  and  in  the  lunacy.  (5)  Lord  Talbot  said  that  if 
the  interest  in  the  suit  of  a  defendant  non  compos  mentis  was  con- 
siderable, and  he  had  no  committee  of  his  estate,  an  inquisition 
and  the  appointment  of  such  a  committee  should  be  obtained.  (^) 
An  application  for  the  appointment  of  a  guardian  ad  litem  to  a 
defendant  idiot,  lunatic,  or  of  unsound  mind,  but  not  found  so  by 
inquisition,  should  be  to  the  Court  wherein  the  suit  is  instituted.(T) 
Prior  to  the  26th  October,  1842,  it  was  usual  for  the  Court  of 
Chancery  to  assign  the  senior  six-clerk  not  towards  the  cause 
guardian  ad  litem  of  a  defendant  non  compos  mentis  not  found  so 
by  inquisition ;  (»)  but  by  article  28  of  the  General  Orders  of  the 
Court  of  Chancery,  dated  the  26th  October,  1842,  it  was  ordered, 
"  That  where  according  to  the  present  practice  it  has  been  usual 
to  assign  a  six-clerk  guardian  ad  litem  of  a  person  of  unsound 
mind  the  Court  may  appoint  one  of  the  solicitors  of  the  court  to 
be  such  guardian,  and  may  direct  that  the  costs  to  be  incurred  in 
the  performance  of  the  duties  of  such  office  shall  be  borne  and 
paid  either  by  the  parties  or  some  one  or  more  of  the  parties  to 
the  suit  in  which  such  appointment  shall  be  made,  or  out  of  any 
fund  in  court  in  which  such  person  of  unsound  mind  may  be  in- 
terested, and  may  give  directions  for  the  repayment  or  allowance 


(')  Lord  St.  Leonards,  in  Stanton  v.  Pereival,  5  H.  L.  Ca.  284. 

(2)  Dan.  Ch.  Pr.  3d  ed.  145 ;  Weslcomb  v.  Westoomb,  Dick.  233.  But 
see  Smith's  Ch.  Pr.  ed.  1855,  jo.  169. 

Q)  Howlett  V.  Wilbraham,  5  Madd.  423  ;  Wilson  v.  Grace,  14  Ves.  172. 
Sneilv.  Hyatt,  1  Dick.  287.  Lord  Cranwortli,  C,  in  S<on/o»  v.  Per- 
cival,  5  H.  L.  Ca.  273. 

{^)  Worth  V.  M'Kenzie,  3  M.  &  Gor.  364. 

C)  3  P.  Wms.  Ill  n. 

(7)  Piddoeke  v.  Smith,  9  Hare,  395 ;  Patrick  v.  Andrews,  1  W.  R.  96. 
(^)  Estcourt  V.  Ewington,  9  Sim.  254. 
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of  such  costs  as  the  justice  aud  circumstances  of  the  case  may 
require."  An  appointment  under  this  order  may  be  obtained  by 
the  plaintiff  on  motion  in  the  suit ;  (i)  it  was  sought  of  Vice-Chan- 
cellor  Sir  G.  J.  Turner  without  a  commission — he  referred  the 
plaintiff  to  Lord  Chancellor  Cranworth,  who  granted  the  applica- 
tion. {')  On  such  motion  proof  should  be  furnished  of  the  de- 
fendant's state  of  mind,  and  of  the  fitness  of  the  proposed  guar- 
dian. (')  If  the  defendant  does  not  appear  on  the  motion,  (*) 
proof  should  be  given  of  the  service  on  him  of  the  subpoena  to 
appear  and  notice  of  motion,  and  the  notice  of  motion  should 
name  the  proposed  guardian.  (6)  By  the  32d  Order  of  May,  1845, 
it  is  ordered  that  if  upon  default  made  by  a  defendant  in  not  ap- 
pearing to  or  not  answering  a  bill  in  the  Court  of  Chancery  it 
appears  to  the  Court  that  such  defendant  is  a  person  of  unsound 
mind  not  so  found  by  inqmsition,  so  that  he  is  unable  of  himself 
to  defend  the  suit,  the  Court  may,  upon  the  application  of  the 
plaintiff,  order  that  one  of  the  solicitors  of  the  court  be  assigned 
guardian  of  such  defendant,  by  whom  he  may  appear  to  and  an- 
swer, or  may  answer  the  bill  and  defend  the  suit ;  but  no  such  order 
is  to  be  made  vmless  it  appears  to  the  Court  on  the  hearing  of  such 
apphcation  that  the  subpcEua  to  appear  to  and  answer  the  bill 
was  duly  served,  and  that  notice  of  such  application  was,  after  the 
expiration  of  the  time  allowed  for  appearing  to  or  for  answering 
the  bill,  and  at  least  six  days  before  the  hearing  of  the  application, 
served  upon  or  left  at  the  dwellinghouse  of  the  person  with  whom 
or  under  whose  care  such  defendant  was  at  the  time  of  serving  such 
subpcena.  (T) 

The  solicitor  of  the  suitors'  fund  is  appointed  if  no  other  more 
proper  person  can  be  found  to  undertake  the  defence  ;  (s)  the  plain- 
tiff's solicitor  will  not  be  appointed  ;  (9)  and  if  a  husband  lunatic  or 


(')  rir/vjleit  V.  Wilbraham,  5  Mad.  423  ;  Brooks  v.  Jobling,  2  Hare,  155  ; 
Needham  v.  Smith,  6  Beav.  130  ;  M'Keverakin  v.  Corl,  7  Beav.  347. 
(»)  Pidflocke  V.  Smith,  9  Hare,  395. 
P)  Previoas  case. 
(*)  Preriotjs  case. 

(^)  lirookt  V.  Johliny,  2  Hare,  155. 

(')  BraJtmnffton  v.  Bramiinylon,  2  Anstr.  369. 

f)  \f>th  G.  0.,  May,  lH45,ar/.  48. 

(9)  Biddulph  V.  Lord  UamoyH,  9  Beav.  .i48  ;  Moore  v.  Plaiel,  7  Beav. 
583;  M'Keverakin  v.  Cort,  7  Beav.  347. 
(*)  Biddulph  V.  Lord  Camoys,  9  Beav.  548. 
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of  unsound  mind  and  his  wife  are  defendants,  her  solicitor  will 
not  he  appointed  his  guardian  ad  litem  without  proof  that  the  in- 
terest of  the  wife  is  not  adverse  to  that  of  her  husband,  (i)  Ac- 
cording to  Sir  J.  Romilly,  M.R,,  no  sohcitor  is  eligible  as  guardian 
ad  litein  to  a  lunatic  defendant.  (2)  Further,  it  is  not  the  practice 
of  the  Court  of  Chancery  to  appoint  as  guardian  ad  litem  a  person 
out  of  its  jurisdiction ;  but  upon  a  motion  in  a  suit  in  England 
against  a  defendant  non  compos  mentis,  found  so  by  inquisition  in 
Ireland  and  resident  in  Ireland,  to  obtain  the  appointment  of  his 
committee  residing  in  Ireland  to  be  his  guardian  in  the  suit, 
Lord  Langdale,  M.R.,  said  that  the  parties  should  get  the 
inquisition  recorded  in  England  under  1  Wm.  4,  c.  65,  «.  41, 
and  then  the  defendant  non  compos  mentis  and  his  committee 
could  answer  together,  (f)    In  a  proceeding  by  summons  in 
the  Court  of  Chancery  for  the  administration  of  an  estate 
against  an  administratrix  and  her  husband,  the  husband  having 
become  lunatic,  the  Court  on  motion  ex  parte,  supported  by 
affidavit  of  fitness,  appointed  a  guardian  ad  litem  to  him.  (*) 
It  seems  that  a  person  of  unsound  mind  cannot  be  proceeded 
against  by  serving  his  guardian  ad  litem  with  a  copy  of  the 
bill  under  the  General  Orders  of  26th  August,  1841.(5)  a 
guardian  ad  litem  may  be  appointed  in  any  stage  of  a  suit,  (6)  and 
the  answer  put  in  bv  a  guardian  ad  litem  should  be  merely  a  sub- 
mission to  the  Court  of  the  case  of  the  defendant  non  compos 
mentis.  {'')    The  answer  of  a  defendant  non  compos  mentis  (not 
found  so  by  inquisition)  by  his  guardian  ad  litem  cannot  be  ex- 
cepted to  for  insufficiency.  (")   If,  however,  a  guardian  ad  litem  by 
his  answer  makes  any  allegations,  these  will  bind  him  in  any 
character  he  may  subsequently  acquire.  (9) 

On  motion  to  take  a  bill  pro  confesso  against  the  guardian  ad 
litem  of  a  person  non  compos  mentis,  it  was  ordered  on  the  plain- 


(')  Previous  case. 

(?)  Patrick  V.  Andrews,  \  W.  R.  96. 

(3)  Lady  Hartland  v.  Atcherley,  7  Beav.  53  j  and  16  4*  17  ^'C-  <?.  70,  *.  52. 
(<)  Oshaldiston  v.  Crowlher,  1  Sin.  &  Giff.  App.  xii. 

(5)  Pemberlon  v.  Langmore,  8  Beav.  166. 

(6)  Gason  v.  Garnier,  1  Dick.  286. 

(')  Lord  Redesdale,  C,  in  Carew  v.  Johnston,  2  Sch.  &  Lefr,  293. 

(8)  Micklethwaite  v.  Atkinson,  1  Coll.  173. 

(9)  Lord  St.  Leonards,  C,  in  Stanton  v.  Percival,  5  H.  L.  Ca.  291. 
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tiff  serving  the  guardian  and  the  nearest  relations  of  such  per- 
son. (1) 

On  the  death  of  the  guardian  ad  litem  of  a  lunatic  or  person  of  un- 
sound mind  not  found  so  by  inquisition,  the  apphcation  to  appoint 
a  new  guardian  should  be  special  and  supported  by  evidence  of 
existing  lunacy  or  unsoundness  of  mind ;  but  it  seems  that  the 
appointment  may  be  obtained  as  of  course  if  the  lunatic  or  person 
of  unsound  mind  has  been  found  so  by  inquisition,  and  there  has 
been  no  supersedeas,  (f)  On  the  motion  of  a  plaintiff  asking  for 
an  order  on  the  committee  of  the  estate  of  a  defendant  non  compos 
mentis  to  put  in  an  answer  for  such  defendant  within  a  specified 
period.  Sir  T.  Sewell,  M.R.,  said,  "  If  the  committee  refused  to 
answer,  the  proper  course  was  to  apply  to  the  Great  Seal  to  ap- 
point a  new  committee  of  the  estate."  (f) 

On  the  discharge  or  death  after  decree  in  a  suit  of  the  committee 
of  an  estate  defendmg  the  suit,  and  the  appointment  of  a  new 
committee,  an  order  may  be  obtained  on  the  motion  of  such  new 
committee,  that  he  should  be  named  as  the  committee  in  all  the 
future  proceedings  in  the  suit,  ('*)  but  it  has  been  held  that  if  the 
death  or  discharge  take  place  before  decree  a  supplemental  bill  is 
necessary.  (^) 

If  a  husband  non  compos  mentis  and  his  wife  are  co-defendants 
the  plamtiff  may  obtain  an  order  for  the  wife  to  answer  sepa- 
rately. (6) 

Where,  after  an  order  for  a  commission  to  appoint  a  guardian 
ad  litem  to  a  defendant,  the  plaintiff,  beheving  such  defendant  to 
be  sane,  moved  to  discharge  the  order  on  afiidavit  of  the  defen- 
dant's sanity.  Sir  Thomas  Leach,  V.C.E.,  directed  a  reference  as 
to  the  defendant's  state  of  mind.  (7) 

Lord  Chancellor  Cranworth  and  Lord  St.  Leonards  differed  in 
a  case  before  the  House  of  Lords,  on  the  point  whether  the  answer 
of  a  committee  of  the  estate,  or  guardian  ad  litem  of  a  defendant 


(')  Crawford  v.  Kemaghan,  1  Dru.  &  W.  195. 
(')  Needham  v.  fSmilh,  G  Beav.  131. 
(')  Lloyd  V.  ,  2  Dick.  490. 

{*)  Lyon     Mercer,  1  S.  &  S.  35G ;  Bryan  v.  2\ui(jy,  3  W.  R.  42. 
(»)  Rudd  V.  Speare,  3  I>e  G.  8c  Sm.  374.    See  now  15  &(  10  Vtc.  c.  86, 
*.  53  ;  and  Order  44  of  the  Orders  ofllli  August,  1852. 
(*)  Eslcourl  V.  Ewington,  9  Sim.  254. 
O  Lee  T.  Ryder,  G  MaUd.  294. 
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non  compos  mentis  could  be  read  against  such  defendant ;  it  was 
admitted  in  the  same  case  that  it  could  be  read  for  such  defen- 
dant :  (1)  "Speaking  generally  upon  the  appointment  of  a  guardian 
ad  litem,  Lord  Eldon  observed,  The  Court  of  Chancery  imposes 
all  the  restraints  of  infancy  on  the  non  compos  mentis,  and  he  is 
bound  by  all  the  acts  of  the  guardian  so  appointed."  (2) 

The  doctrine  that  a  person  non  compos  mentis  cannot  personally 
resist  a  claim  is  recognized  by  2  &  3  Wm.  4,  c.  71,  and  2  &  3 
Wm.  4,  c.  100. 

A  person  confined  for  contempt  will  be  released  on  his  be- 
coming non  compos  mentis.  (3) 

If  in  an  administration  suit  a  reference  is  directed  solely  for  the 
benefit  of  a  party  non  compos  mentis,  he  of  course  pays  the  costs 
of  such  reference.  (*) 

In  a  suit  for  partition  of  land  of  which  the  tenant  in  tail  in 
possession  is  non  compos  mentis,  the  person  entitled  next  in  re- 
mainder in  tail  is  not  an  unnecessary  or  improper  party,  because 
a  conveyance  can  be  obtained  from  the  other  tenant  only  under 
the  Trustee  Act,  1850,  and  the  power  thereby  given  to  the  Lord 
Chancellor  is  discretionary.  (*) 

The  committee  of  an  heir  non  compos  mentis  may  be  served 
with  a  copy  of  a  decree  under  1 1  Geo.  4,  and  1  Wm.  4,  c.  36. 

Lastly,  "  guardians  ad  litem  appointed  for  persons  of  unsound 
mind,  not  found  so  by  inquisition,  who  shall  be  served  with 
notice  of  any  decree  or  order,  are  to  be  appointed  in  like  manner 
as  guardians  ad  litem  to  answer  and  defend  are  now  appointed  in 
suits  on  bills  filed."  (6)  And  "  at  any  time  during  the  proceed- 
ings at  any  judge's  chambers  under  any  decree  or  order  the  judge 
may,  if  he  shall  think  fit,  require  a  guardian  ad  litem  to  be  ap- 
pointed for  any  person  of  unsound  mind,  not  found  so  by  inquisi- 
tion, who  has  been  served  with  notice  of  such  decree  or  order."  (>) 


(')  Stanton  v.  Percival,  5  H.  L.  Ca.  272,  283,  286.  See  also  Leving 
V.  Caverly,  Pr.  Ch.  229;  Wilds  v.  Davis,  4  Jur.  715;  and  Freeman  v. 
Grady,  8  Ir.  Eq.  R.  137. 

(=)  Lord  Langdale,  M.R.,  ia  Nelson  v.  Buncombe,  9  Beav.  231. 

C)  11  Geo.  4,  and  1  Wm.  4,  c.  36. 

0)  Winthrup  v.  Winthrup,  15  Law  T.  N.  S.  Ch.  403. 

(^)  Singleton  v.  Hopkins,  4  W.R.  107. 

(«)  Orders  \st  June,  1854,  art.  6. 

('')  Orders  \st  June,  1854,  art.  7. 
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CHAPTER  IV. 

As  to  the  Criminal  Responsibility  of  Idiots,  Lunatics,  and 
Persons  of  unsound  mind. 

Having,  in  the  last  chapter,  treated  of  some  of  the  more 
important  questions  arising  from  the  civil  incapacity  of  an  idiot, 
Imiatic,  and  person  of  unsound  mind,  we  come  now  to  consider 
his  criminal  responsibility.    It  is  "  a  principle  of  natural  justice 
and  of  our  law,  that,  actus  nan  facit  reutn  nisi  mens  sit 
rea,  the  intent  and  the  act  must  both  concur  to  constitute 
crime."  Q)    Now,  intent  (which  has  been  defined  to  be  "  the 
design,  purpose,  or  fixed  direction  of  the  mind  to  some  parti- 
cular object ")  (2)  implies  mental  capacity.    Therefore  it  seems  if 
a  person  non  compos  mentis  has  suflacient  mental  capacity  fully 
to  understand  the  nature  of  any  act  when  committing  it  in 
violation  of  the  criminal  law,  he  is  in  respect  of  such  act  punish- 
able as  a  criminal  by  that  law ;  if'  he  has  not  that  degree  of 
mental  capacity,  he  is  irresponsible  criminally  in  respect  of  such 
act.    It  must  always,  however,  be  borne  in  mind  that  the  legal 
maxim,  Ignorantia  juris  quod  quisque  scire  tenetur  neminem 
excv^ut,  applies  to  criminal  cases,  (f)    The  following  questions 
were,  in  regard  to  McNaghten's  case,  proposed  to  the  judges  by 
the  House  of  Lords,  and  the  following  answers  were  by  them  re- 
turned : —  (*) 


0)  Lord  Kenyon,  C.J.,  in  Fowler  v.  Padget,  7  T.  R.  514. 
(')  Webiter't  Diet. 

(»)  4  Bla.  Com.  27  ;  1  Hale,  42 ;  and  see  R.  v,  Barronet,  1  Dearsl. 
51 ;  R.  V.  B»r^,  7  C.  &  P.  456  ;  R.  v.  Bailey,  Russ.  &  Ry.  4. 

(•)  MnNaghleii'n  case,  8  Scott,  N.  R.  600,  603;  and  1  C.&  K.  134,  136; 
and  10  CI.  &  Fin,  200. 
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Questions  of  the  House  of  Lords. 

1 .  What  is  the  law  respecting 
alleged  crimes  committed  by 
persons  afflicted  with  insane  de- 
lusions in  respect  of  one  or 
more  particular  subjects  or  per- 
sons, as,  for  instance,  where  at 
the  time  of  the  commission  of 
the  alleged  crime  the  accused 
knew  he  was  acting  contrary  to 
law,  but  did  the  act  complained 
of  with  a  view,  under  the  in- 
fluence of  insane  delusion,  of 
redressing  or  avenging  some 
supposed  grievance  or  injury, 
or  of  producing  some  supposed 
public  benefit  ? 


2.  What  are  the  proper  ques- 
tions to  be  submitted  to  the 
jury  when  a  person  alleged  to 
be  afflicted  with  insane  delusion 
respecting  one  or  more  parti- 
cular subjects  or  persons  is 
charged  with  the  commission 
of  a  crime  (murder  for  example) 
and  insanity  is  set  up  as  a  de- 
fence ? 

3.  In  what  terms  ought  the 
question  to  be  left  to  the  jury 
as  to  the  prisoner's  state  of 
mind  at  the  time  when  the  act 
was  committed? 


Joint  answers  of  all  the  judges, 
with  the  exception  of  Maule,  J., 
mho  gave  a  separate  answer. 

1 .  Assuming  that  your  Lord- 
ships' inquiries  are  confined  to 
those  persons  who  labour  under 
such  partial  delusions  only,  and 
are  not  in  any  other  respects 
insane,  we  are  of  opinion  that, 
notwithstanding  the  party  ac- 
cused did  the  act  complained  of 
with  a  view,  under  the  influence 
of  insane  delusion,  of  redressing 
or  revenging  some  supposed 
grievance  or  injury,  or  of  produc- 
ing some  public  benefit,  he  is 
nevertheless  punishable  accord- 
ing to  the  nature  of  the  crime 
committed  if  he  knew  at  the 
time  of  committing  such  crime 
that  he  was  acting  contrary  to 
law,  by  which  expression  we 
understand  your  Lordships  to 
mean  the  law  of  the  land. 

2,  3.  As  these  two  questions 
appear  to  us  to  be  more  con- 
veniently answered  together,  we 
have  to  submit  our  opinion  to 
be,  that  the  jury  ought  to  be 
told  in  all  cases  that  every  man 
is  presumed  to  be  sane  and  to 
possess  a  sufficient  degree  of 
reason  to  be  responsible  for  his 
crimes  until  the  contrary  be 
proved  to  their  satisfaction ;  and 
that  to  establish  a  defence  on 
the  ground  of  insanity,  it  must 
be  clearly  proved  that  at  the 
time  of  committing  the  act  the 
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party  accused  was  labouring 
under  such  a  defect  of  reason 
from  disease  of  the  mind  as 
not  to  know  the  nature  and 
quahty  of  the  act  he  was  doing, 
or  if  he  did  know  it,  that  he 
did  not  know  he  was  doing 
what  was  wrong.    The  mode 
of  putting  the  latter  part  of  the 
question  to  the  jury  on  these 
occasions  has  generally  been 
whether  the  accused  at  the 
time  of  the  doing  of  the  act 
knew  the  difference  between 
rightand  wrong,  (i)  which  mode, 
though  rarely  if  ever  leading 
to  any  mistake  with  the  jury,  is 
not,  as  we  conceive,  so  accurate 
when  put  generally  and  in  the 
abstract  as  when  put  with  re- 
ference to  the  party's  knowledge 
of  right  and  wrong  in  respect 
to  the  very  act  with  which  he 
is  charged.     If  the  question 
were  to  be  put  as  to  the  know- 
ledge of  the  accused  solely  and 
exclusively  with  reference  to 
the  law  of  the  land,  it  might 
tend  to  confound  the  jury,  by 
inducing  them  to  believe  that 
an  actual  knowledge  of  the  law 
of  the  land  was  essential  in 


(')  Tracey,  J.,  in  Arnold's  case,  16  St.  Tr.  764 ;  R.  v.  Lord 
St.  Tr.  764.  Le  Blanc,  J.,  in  Bowler's  case,  Shelf  on  Lun.  2d  ed.  5JU. 
Lord  Mansfield,  C.J. ,  in  nellingham's  case,  ibid.  592.  Lord  Lyndburst, 
C.B.,  in  R.  V.  Offord,  5  C.  &  P.  168.  Lord  Denman,  C.J.,  m  /<.  v. 
Oxfnrd,  'J  C.  &  P.  547.  See  also  observations  in  judgments  in  Uijt  v. 
Schwahe,  ?,  C.  B.  475  ;  Borradaile  v.  Hunter,  5  M.  &  Gr.  639  ;  and  Dormey 
V.  Borradaite,  5  C.  B.  380. 
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4.  If  a  person  under  an  in- 
sane delusion  as  to  existing  facts 
commits  an  offence  in  conse- 
quence thereof,  is  he  thereby 
excused  ? 


order  to  lead  to  a  conviction; 
whereas  the  law  is  administered 
upon  the  principle  that  every 
one  must  be  taken  conclusively 
to  know  it,  without  proof  that  « 
he  does  not  know  it.  If  the 
accused  was  conscious  that  the 
act  was  one  which  he  ought  not 
to  do,  and  if  that  act  was  at 
the  same  time  contrary  to  the 
law  of  the  land,  he  is  punish- 
able; and  the  usual  course 
therefore  has  been  to  leave  the 
question  to  the  jury,  whether 
the  party  accused  had  a  suffi- 
cient degree  of  reason  to  know 
that  he  was  doing  an  act  that 
was  wrong,  and  this  course  we 
think  is  correct  accompanied 
with  such  observations  and  ex- 
planations as  the  circumstances 
of  each  particular  case  may  re- 
quire. 

4.  The  answer  must  of  course 
depend  on  the  nature  of  the 
delusion  ;  but  making  the  same 
assumption  as  we  did  before, 
namely,  that  he  labours  under 
such  partial  delusion  only,  and 
is  not  in  other  respects  insane, 
we  think  he  must  be  considered 
in  the  same  situation  as  to  re- 
sponsibility as  if  the  facts  with 
respect  to  which  the  delusion 
exists  were  real.  For  example, 
if  under  the  influence  of  his 
delusion  he  supposes  another 
man  to  be  in  the  act  of  attempt- 
ing to  take  away  his  life,  and  he 
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5.  Can  a  medical  man  con- 
versant with  the  disease  of  in- 
sanity,  who    never   saw  the 
prisoner  previously  to  the  trial, 
but  who  was  present  during  the 
whole  trial  and  the  examination 
of  all  the  witnesses,  be  asked 
his  opinion  as  to  the  state  of 
the  prisoner's  mind  at  the  time 
of  the  commission  of  the  alleged 
crime,  or  his  opinion  whether 
the  prisoner  was  conscious  at 
the  time  of  doing  the  act  that 
he  was  acting  contrary  to  law, 
or  whether  he  was  labouring 
under  any  and  what  delusion 
at  the  time  ?  (0 


kills  that  man  as  he  supposes 
in  self  defence,  he  would  be  ex- 
empt from  punishment.  If  his 
delusion  was,  that  the  deceased 
had  inflicted  a  serious  injury  to 
his  character  and  fortune,  and 
he  killed  him  in  revenge  for 
such  supposed  injury,  he  would 
be  Uable  to  punishment. 

5,  We  think  the  medical  man 
under  the  circumstances  sup- 
posed cannot  in  strictness  be 
asked  his  opinion  in  the  terms 
above  stated,  because  each  of 
these  questions  involves  the  de- 
termination of  the  truth  of  the 
facts  deposed  to,  which  it  is  for 
the  jury  to   decide,  and  the 
questions  are  not  mere  ques- 
tions of  a  matter  of  science,  in 
which  case  such  evidence  is 
admissible.  But  where  the  facts 
are  admitted  or  not  disputed, 
and  the  question  becomes  sub- 
stantially one  of  science  only, 
it  may  be  convenient  to  allow 
the  question  to  be  put  in  that 
general  form,  though  the  same 
cannot  be  insisted  on  as  a 
matter  of  right.  {^) 
The  separate  answer  of  J .  Maule. 

I  feel  great  difficulty  in  an- 
swering the  questions  put  by 
your  Lordships  on  this  occa- 


(')  R.  V.  Wright.  R.  &  R.  457.  See  also  Lake  ».  People.  P-rker's  Cr.  Ca. 
495  ;  Pertple  v.  {ifjbinson,  ibid.  649.  .  ,        f,  ^ 

O  Bat%ee  R.  v.  Scarle,  1  Moo.  8c  Ro.  75  where  it  wob  '""^  j^;"  ^V^f 
n,erfical  witness  may  be  asked  whether  the  facts  proved  show  .ymplom. 
insanity.  — 
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sion: — First,  because  they  do 
not  appear  to  arise  out  of  and 
are  not  put  with  reference  to 
a  particular  case  or  for  a  par- 
ticular purpose,  which  might 
explain  or  limit  the  generality 
of  their  terms,  so  that  full 
answers  to  them  ought  to  he  ap- 
plicable to  every  possible  state 
of  facts  not  inconsistent  with 
those  assumed  in  the  questions 
— this  difficulty  is  the  greater, 
from  the  practical  experience 
both  of  the  Bar  and  the  Court 
being  confined  to  questions 
arising  out  of  the  facts  of  par- 
ticular cases ;  Secondly,  be- 
cause I  have  heard  no  argu- 
ment at  your  Lordship's  bar 
or  elsewhere  on  the  subject  of 
these  questions,  the  want  of 
which  I  feel  the  more  the 
greater  are  the  number  and  ex- 
tent of  questions  which  might 
be  raised  in  argument ;  and. 
Thirdly,  from  a  fear,  of  which 
I  cannot  divest  myself,  that  as 
these  questions  relate  to  mat- 
ters of  criminal  law  of  great 
importance  and  frequent  occur- 
rence, the  answers  to  them  by 
the  judges  may  embarrass  the 
administration  of  justice  when 
they  are  cited  in  criminal  trials. 
For  these  reasons  I  should  have 
been  glad  if  my  learned  bre- 
thren would  have  joined  me  in 
praying  your  Lordships  to  ex- 
cuse us  from  answering  these 
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questions;  but  as  I  do  not 
think  they  ought  to  induce  me 
to  ask  that  indulgence  for  my- 
self individually,  I  shall  pro- 
ceed to  give  such  answers  as  I 
can  after  the  very  short  time 
which  I  have  had  to  consider 
the  questions  and  under  the 
difficulties  I  have  mentioned, 
fearrag  that  my  answers  may 
be  as  little  satisfactory  to  others 
as  they  are  to  myself 

The  first  question,  as  I  un- 
derstand it,  is  in  effect— What 
is  the  law  respecting  the  alleged 
crime  when,  at  the  time  of  the 
commission  of  it,  the  accused 
knew  he  was  acting  contrary 
to  the  law,  but  did  the  act  with 
a  view,  under  the  influence  of 
insane  delusion,  of  redressing 
or  revenging  some  supposed 
grievance  or  injury,  or  of  pro- 
ducing some  supposed  pubUc 
benefit?     If  I  were  to  under- 
stand the  question  according 
to  the  strict  meaning  of  its 
terms,   it  would  require,  in 
order  to  answer  it,  a  solution  of 
all  questions  of  law  which  could 
arise  on  the  circumstances  stated 
in  the  question, :  either  by  ex- 
phcitly  stating  and  answering 
such  questions,  or  by  stating 
some  principles  or  rules  which 
would  suffice  for  their  solution. 
1  am  quite  unable  to  do  so,  and 
indeed  doubt  whether  it  be  pos- 
sible to  be  done,  and  therefore 
F  2 
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request  to  be  permitted  to  an- 
swer the  question  only  so  far 
as  it  comprehends  the  question, 
whether  a  person,  circumstanced 
as  stated  in  the  question,  is,  for 
that  reason  only,  to  be  found 
not  guilty  of  a  crime  respecting 
which  the  question  of  his  guilt 
has  been  duly  raised  in  a  cri- 
minal proceeding?  And  I  am 
of  opinion  that  he  is  not. 
There  is  no  law  that  I  am  aware 
of  that  makes  persons  in  the 
state  described  in  the  question 
not  responsible  for  their  cri- 
minal acts.  To  render  a  person 
irresponsible  for  crime  on  ac- 
count of  unsoundness  of  mind, 
the  unsoundness  should,  ac- 
cording to  the  law  as  it  has  long 
been  understood  and  held,  be 
such  as  rendered  him  incapable 
of  knowing  right  from  wrong. 
The  terms  used  in  the  question 
cannot  be  said  (with  reference 
only  to  the  usage  of  language) 
to  be  equivalent  to  a  description 
of  this  kind  and  degree  of  un- 
soundness of  mind.  If  the 
state  described  in  the  question 
be  one  which  involves  or  is 
necessarily  connected  with  such 
an  unsoundness,  this  is  not  a 
matter  of  law,  but  of  physiology, 
and  not  of  that  obvious  and 
familiar  kind  as  to  be  inferred 
without  proof. 

Second,  the  questions  neces- 
sarily to  be  submitted  to  the 
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jury  are  those  questions  of  fact 
whicli  are  raised  on  the  record. 
In  a  criminal  trial,  the  quesrion 
commonly  is,  whether  the  ac- 
cused be  guilty  or  not  guilty  ; 
but,  in  order  to  assist  the  jury 
in  coming  to  a  right  conclusion 
on  this  necessary  and  ultimate 
question,  it  is  usual  and  proper 
to  submit  such  subordinate  or 
intermediate  questions  as  the 
course  which  the  trial  has  taken 
may  have  made  it  convenient  to 
direct  their  attention  to.  What 
those  questions  are,  and  the 
manner  of  submitting  them,  is 
a  matter  of  discretion  for  the 
judge— a  discretion  to  be  guided 
by  a  consideration  of  all  the 
circumstances    attending  the 
inquiry.    In  performing  this 
duty,  it  is  sometimes  necessary 
or  convenient  to  inform  the  jury 
as  to  the  law  ;  and  if,  on  a  trial 
such  as  is  suggested  in  the 
question,  he  should  have  occa- 
sion to  state  what  kind  and  de- 
gree of  insanity  would  amount 
to  a  defence,  it  should  be  stated 
conformably  to  what  I  have 
mentioned  in  my  answer  to  the 
first  question  as  being  in  my 
opinion  the  law  on  this  subject. 

Third,  there  are  no  terms 
■which  the  judge  is  by  law  re- 
quired to  use.  They  should  not 
be  inconsistent  with  the  law  as 
above  stated,  but  should  be 
such  as,  ill  the  discretioa  of  the 
F  3 
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judge,  are  proper  to  assist  the 
jury  in  coming  to  a  right  con- 
clusion as  to  the  guilt  of  the 
accused. 

Fourth,  the  answer  which  I 
have  given  to  the  first  question 
is  applicable  to  this. 

Fifth,  whether  a  question  can 
be  asked  depends  not  merely 
on  the  questions  of  fact  raised 
on  the  record,  but  on  the  course 
of  the  cause  at  the  time  it  is 
proposed  to  ask  it ;  and  the 
state  of  an  inquiry  as  to  the 
guilt  of  a  person  charged  with 
a  crime,  and  defended  on  the 
ground  of  insanity,  may  be  such 
that  such  a  question  as  either 
of  those  suggested  is  proper  to 
be  asked  and  answered,  though 
the  witness  has  never  seen  the 
person  before  the  trial,  and 
though  he  has  merely  been  pre- 
sent and  heard  the  witnesses — 
these  circumstances,  of  his  never 
having  seen  the  person  before 
and  of  his  having  merely  been 
present  at  the  trial,  not  being 
necessarily  sufficient,  as  it  seems 
to  me,  to  exclude  the  lawful- 
ness of  a  question  which  is 
otherwise  lawful ;  though  I  will 
not  say  that  an  inquiry  might 
not  be  in  such  a  state  as  that 
these  circumstances  should  have 
such  effect. 

Supposing  there  is  nothing 
else  in  the  state  of  the  trial  to 
make  the  questions  suggested 
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proper  to  be  asked  and  answered 
except  that  the  witness  had 
been  present  and  heard  the  evi- 
dence, it  is  to  be  considered 
whether  that  is  enough  to  sus- 
tain the  question .    In  principle 
it  is  open  to  this  objection,  that 
as  the  opinion  of  the  witness  is 
founded  on  those  conclusions 
of  fact  which  he  forms  from 
the  evidence,  and  as  it  does  not 
appear  what  those  conclusions 
are,  it  may  be  that  the  evidence 
he  gives  is  on  such  an  assump- 
tion of  facts  as  makes  it  irre- 
levant to  the  inquiry ;  but  such 
questions  have  been  very  fre- 
quently asked,  and  the  evidence 
to  which  they  are  directed  has 
been  given,  and  has  never,  that 
I  am  aware  of,  been  success- 
fully objected  to.  Evidence 
most  clearly  open  to  this  ob- 
jection, and  on  the  admission 
of  which  the  event  of  a  most 
important  trial  probably  turned, 
was  received  in  the  case  of  the 
Queen  v.  M'  Naghten,  tried  at 
the  Central  Criminal  Court  in 
March  last,  before  the  Lord 
Chief   Justice,   Mr.  Justice 
Williams,    and   Mr.  Justice 
Coleridge,  in  which  counsel  of 
the   highest    eminence  were 
engaged  on  both  sides ;  and  1 
think  the  course  and  practice 
of  receiving  such  evidence,  con- 
firmed by  the  very  high  au- 
thority of  these  judges,  who 
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not  only  received  it,  but  left  it, 
as  I  understand,  to  the  juiy 
without  any  remark  derogating 
from  its  weight,  ought  to  be 
held  to  warrant  its  reception, 
notwithstanding  the  objection 
in  principle  to  which  it  may 
be  open.  In  cases  even  where 
the  course  of  practice  in  cri- 
minal law  has  been  unfavour- 
able to  parties  accused,  and 
entirely  contrary  to  the  most 
obvious  principles  of  justice  and 
humanity  as  well  as  those  of 
law,  it  has  been  held  that 
such  practice  constituted  the 
law,  and  could  not  be  altered 
without  the  authority  of  Par- 
liament. 

The  opinions  above  stated  are  in  practice  generally  referred 
to  as  containing  the  most  authentic  statement  of  the  law  on  this 
subject ;  although  it  is  but  right  to  observe,  that  the  answers 
of  the  judges  above  given  have  been  supposed  by  some  to  be  of 
imperfect  appUcabiUty  in  many  cases  where  responsibility  or  non- 
responsibihty  is  the  issue,  moreover,  that  to  some  the  present  con- 
dition of  the  l£(W  as  there  stated  appears  not  quite  satisfactory,  but 
rather  fluctuating  in  its  character  and  irregular  in  its  operation. 

Those  who  wish  to  investigate  this  subject  more  fully  must  do 
so  in  works  which  treat  of  medical  jurisprudence.  (0 

It  may  be  well  here  to  observe  that  it  is  unnecessary  to  prove 
the  mental  condition  of  a  person  at  the  very  moment  of  his  com- 
mission of  a  criminal  act,  for  in  a  well  known  trial  for  treason  by 
shooting  at  his  late  Majesty  King  George  the  Third,  wherein  the 

n^  See  esiDeciallv  Br.  Taylor's  Treatise  on  Medical  Jicrisprudence.  A 
very  able  and  suggestive  little  treatise  on  Medical  Testimony  and  Evidence 
In  cases  of  Lunacy,  by  Dr.  Thos.  Mayo,  the  presuient  ot  the  College  of 
Physic  ans!  should  also  be  consulted  by  the  student.  Very  dangerous  doctr.nes 
whiclT  if  adopted  and  applied  would  result  in  umver.al  non-respons.b  l.ty 
Tnd  impunity  for  almost  all  criminals,  are  from  time  to  time  promulgated, 
and  philanthropists  have  sometimes  endeavoured  to  confuse  vice  w.th  lunacy 
and  unsoundness  of  mind. 
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conduct  of  the  prisoner  immediately  previous  to  the  act  was 
proved  to  have  been  extravagantly  irrational,  but  no  proof  was 
adduced  of  his  state  of  mmd  at  the  moment  of  the  act.  Lord 
Kenyon,  C.J.,  directed  the  acquittal  of  the  prisoner  on  the  ground 
of  his  insanity.  (^) 

If  a  person  is  lunatic  or  of  unsound  mind  when  arraigned  he 
cannot  be  called  on  to  plead,  because  he  is  unable  to  plead 
properly ;  and  if  a  prisoner  having  pleaded  becomes  lunatic  or  of 
unsound  mind,  his  trial  cannot  proceed  because  he  is  unable  to 
make  a  proper  defence.  So  if  after  verdict  of  guilty  against  him, 
but  before  judgment  thereon,  a  prisoner  becomes  lunatic  or  of 
unsound  mind,  the  judgment  cannot  be  pronounced,  or  if  a 
prisoner  becomes  lunatic  or  of  unsound  mind  immediately  after 
judgment  on  him  execution  must  be  stayed,  because  such  prisoner 
might  if  sane  have  alleged  something  in  stay  of  judgment  or 
execution.  (2) 

The  insanity  of  a  prisoner  on  trial  is  ascertained  either  by 
evidence  given  on  his  trial,  or  by  impannelling  a  jury  on  his 
arraignment  to  try  the  fact.  (3) 

One  rather  remarkable  case  occurred  in  the  defence  of  a  pri- 
soner for  insanity  which  it  is  worth  while  to  refer  to.    On  a 
trial  for  murder,  and  at  the  conclusion  of  the  address  of  the 
prisoner's  counsel,  who  had  pleaded  the  prisoner's  insanity, 
the  prisoner  said  that  he  wished  some  witnesses  to  be  called  for 
the  purpose  of  proving  that  he  was  not  insane.    Bosanquet,  J., 
replied :  "  If  the  prisoner  wishes  to  have  any  witnesses  called 
1  will  call  them,  and  put  such  questions  to  them  as  the  prisoner 
wishes  if  they  are  proper  questions.     This  case  cannot  be 
conducted  in  two  ways,  first  by  the  prisoner's  counsel  and  then 
by  the  prisoner  himself ;  but  at  his  suggestion  I  can  call  a  wit- 
ness and  examine  him."    Several  witnesses  were  then  called,  but 
30  far  from  their  testimony  proving  that  the  prisoner  was  not 
insane,  it  went  directly  to  estabUsh  the  contrary  position.  (*) 
By  39  &  40  Geo.  3,  c.  94,  s.  1,  (S)  it  is  enacted  that  in  all 


(')  Hadfield's  case,  27  St.  Tr.  1281,  1353. 

(»)  1  Hale  P.  C.  34 ;  Frith'n  cane,  22  St.  Tr.  307. 

(*)  4  Bl.  Com.  by  Kerr,  25. 

(*)  li-  v.  Pearce,  9  C.  &  P.  670. 

C)  16  i(  17  Vic.  c.  96,  «.  38. 
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cases  where  it  shall  be  given  in  evidence  upon  the  trial  of  any 
person  charged  with  treason,  murder,  or  felony,  that  such  person 
was  insane  at  the  time  of  the  commission  of  such  offence,  and 
such  person  shall  be  acquitted,  the  jury  shall  be  required  to  find 
specially  whether  such  person  was  insane  at  the  time  of  the  com- 
mission of  such  offence,  and  to  declare  whether  such  person  was 
acquitted  by  them  on  account  of  such  insanity  ;  and  if  they  shall 
find  that  such  person  was  insane  at  the  time  of  the  committing 
such  offence  the  Court  hefore  whom  such  trial  shall  be  had  shall 
order  such  person  to  be  kept  in  strict  custody,  in  such  place  and 
in  such  manner  as  to  the  Court  shall  seem  fit,  until  Her  Majesty's 
pleasure  shall  be  known  ;  and  it  shall  thereupon  be  lawful  for  Her 
Majesty  to  give  such  order  for  the  safe  custody  of  such  person 
during  her  pleasure,  and  in  such  manner  as  to  Her  Majesty 
shall  seem  fit. 

The  judges  considered  that  this  section  extended  to  the  case 
of  a  person  charged  vrith  a  misdemeanour ;  (i)  the  Legislature 
has  however  since  expressly  extended  the  provision  to  misde- 
meanour. (2) 

If  an  insane  person  charged  with  an  offence  is  acquitted  on  the 
ground  of  insufficient  evidence  of  his  having  committed  the 
offence,  he  cannot,  it  seems,  be  dealt  vrith  under  39  &  40  Geo.  3, 
c.  94,  s.  1.(3) 

Even  at  common  law  persons  acquitted  on  the  ground  of 
insanity  were  liable  to  be  detained  in  custody  during  the  sove- 
reign's pleasure. 

By  39  &  40  Geo.  3,  c.  94,  s.  2,  it  is  also  enacted  :  "  If  any 
person  mdicted  for  any  offence  shall  be  insane,  and  shall  upon 
arraignment  be  found  so  to  be  by  a  jury  impannelled  for  that 
purpose,  so  that  such  person  cannot  be  tried  upon  such  indict- 
ment,—or  if  upon  the  trial  of  any  person  so  indicted  such  person 
shall  appear  to  the  jury  charged  with  such  indictment  to  be 
insane, — the  Court  before  whom  any  such  person  shall  be  brought 
to  be  arraigned  or  tried  as  aforesaid  may  direct  such  findmg  to  be 
recorded,  and  may  thereupon  order  such  person  to  be  kept  m 


(1)  R.  V.  Little,  R.  &  Ry.  430. 
(*)  3  &•  4  Vic.  c.  54,*.  3. 

(3)  R.y.  Oxford,  9  C.  &  P.  525  ;  8.  c.  1  R.  C.  &M.  16  ;  Hadfield  s  case, 
27  St.  Tr,  1353. 
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Strict  custody  until  his  Majesty's  pleasure  shall  be  known  ;  and 
if  any  person  charged  with  any  offence  shall  be  brought  before 
any  Court  to  be  discharged  for  want  of  prosecution,  and  such  per- 
son shall  appear  to  be  insane,  the  Court  may  order  a  jury  to  be 
impannelled  to  try  the  sanity  of  such  person ;  and  if  the  jury  so 
impannelled  shall  find  such  person  to  be  insane,  the  Court  may 
order  such  person  to  be  kept  in  strict  custody,  in  such  place  and 
in  such  manner  as  to  such  Court  shall  seem  meet,  until  His  Ma- 
jesty's pleasure  shall  be  known ;  and  in  all  cases  of  insanity  so 
found  his  Majesty  may  give  such  order  for  the  safe  custody  of 
such  person  so  found  to  be  insane,  during  his  pleasure,  in  such 
I  place  and  in  such  manner  as  to  his  Majesty  shall  seem  fit.''  (i) 
»  A  jury  may,  upon  arraignment  or  trial  of  a  prisoner,  find  a 
prisoner  insane  on  the  bare  evidence  of  his  demeanour  before 
them.  (2) 

The  question  for  the  jury  upon  the  arraignment  is  whether  the 
person  charged  with  the  offence  has  sufficient  mental  capacity  to 
understand  the  nature  of  the  proceedings  against  him  so  as  to 
make  a  proper  defence.  (^) 

By  3  &  4  Vic.  c.  54,  it  is  enacted,  s.  1  :  "  That  if  any  person 
while  imprisoned  in  any  prison  or  other  place  of  confinement  under 
any  sentence  of  death,  transportation,  or  imprisonment,  or  under 
a  charge  of  any  offence,  or  for  not  finding  bail  for  good  behaviour 
or  to  keep  the  peace  or  to  answer  a  criminal  charge,  or  in  conse- 
quence of  any  summary  conviction  or  order  by  any  justice  or 
justices  of  the  peace,  or  under  any  other  than  civil  process,  shall 
appear  to  be  insane,  it  shall  be  lawful  for  any  two  justices  of  the 
peace  of  the  county,  city,  borough,  or  place  where  such  person 
is  imprisoned,  to  inquire  with  the  aid  of  two  physicians  or  sur- 
geons as  to  the  insanity  of  such  person ;  and  if  it  shall  be  duly 
certified  by  such  justices  and  such  physicians  or  surgeons  that 
such  person  is  insane,  it  shall  be  lawful  for  one  of  Her  Majesty's 
principal  Secretaries  of  State,  upon  receipt  of  such  certificate,  to 


(')  A3  to  a  grand  jury  ignoring  a  bill  on  the  ground  of  insanity  of  the  ac- 
CQsed  :  see  /i.  v.  Hodges,  8  C.  &  P.  195 ;  gee  also  3     4  Vic.  c.  54,  s.  1. 
R.  V.  Gfjfide,  7  A.  &  E.  535. 

P)  Alderson,  B.,  in  11.  v.  PrUchard,  7  C.  &  P.  303.  Parke,  B.,  in  R.  v. 
Dyion,  7  C.  &  P.  305  d.;  9,  c.  1  Lewin,  64. 
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direct,  by  warrant  under  his  hand,  that  such  person  shall  be  re- 
moved to  such  county  lunatic  asylum  or  other  proper  receptacle 
for  insane  persons  as  the  said  Secretary  of  State  may  judge  pro- 
per and  appoint ;  and  every  person  so  removed  under  this  Act,  or 
already  removed,  or  in  custody  under  any  former  Act  relating  to 
insane  prisoners,  shall  remain  under  confinement  (')  in  such 
county  asylum  or  other  proper  receptacle  as  aforesaid,  or  in  any 
other  county  lunatic  asylum  or  other  proper  receptacle  to  which 
such  person  may  be  removed,  or  may  have  been  already  removed, 
or  in  which  he  may  be  in  custody  by  virtue  of  any  like  order, 
until  it  shall  be  duly  certified  unto  one  of  Her  Majesty's  principal 
Secretaries  of  State  by  two  physicians  or  surgeons  that  such 
person  has  became  of  sound  mind ;  whereupon  the  said  Secretary 
of  State  is  hereby  authorized,  if  such  person  shall  still  remain 
subject  to  be  continued  in  custody,  to  issue  his  warrant  to  the 
keeper  or  other  person  having  the  care  of  any  such  asylum  or 
receptacle  as  aforesaid,  directing  that  such  person  shall  be  re- 
moved back  from  thence  to  the  prison  or  other  place  of  confine- 
ment from  whence  he  or  she  shall  have  been  taken,  or  if  the  period 
of  imprisonment  or  custody  of  such  person  shall  have  expired, 
that  he  or  she  shall  be  discharged." 

Section  2  :  "  That  in  all  such  cases  as  aforesaid,  unless  one  of 
Her  Majesty's  principal  Secretaries  of  State  shall  otherwise  direct, 
it  shall  be  lawful  for  such  two  justices  or  any  other  two  justices 
of  the  peace  of  the  county,  city,  borough,  or  place  where  such 
person  is  imprisoned,  to  inquire  into  and  ascertain,  by  the  best 
evidence  or  information  that  can  be  obtained  under  the  circum- 
stances, of  the  personal  legal  disability  of  such  insane  person, 
the  place  of  the  last  legal  settlement,  and  the  pecuniary  circum- 
stances of  such  person ;  and  if  it  shall  not  appear  that  he  or  she 
is  possessed  of  sufficient  property  which  can  be  applied  to  his  or 
her  maintenance,  it  shall  be  lawful  for  such  two  justices  by  order 
under  their  hands  to  direct  the  overseers  of  the  parish  where 
they  adjudge  him  or  her  to  be  lawfully  settled,  or  in  case  such 
parish  be  comprised  in  a  union  declared  by  the  Poor  Law  Com- 
missioners, or  shall  be  under  the  management  of  a  board  of 


(')  See  1  ^  2  Vic.  c.  27 ;  Re  Flanaghan,  2  J.  &  L;it.  314. 
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guardians  established  by  the  Poor  Law  Commissioners,  then  the 
guardians  of  such  union  or  of  such  parish  (as  the  case  may  be) 
to  pay  on  behalf  of  such  parish,  in  the  case  of  any  person  re- 
moved under  this  Act,  all  reasonable  charges  for  inquiring  into 
such  person's  insanity,  and  for  conveying  him  or  her  to  such 
county  lunatic  asylum  or  receptacle  for  insane  persons,  and  to 
pay  such  weekly  sum  as  they  or  any  two  justices  shall,  by  writing 
under  their  hands,  from  time  to  time  direct  for  his  or  her  main- 
tenance in  such  asylum  or  receptacle  in  which  he  or  she  shall  be 
confined  ;  and  in  the  case  of  any  person  removed  under  any  former 
Act  relating  to  insane  persons,  to  pay  such  weekly  sum  as  they 
or  any  two  such  justices  as  aforesaid  shall,  by  writing  under  their 
hands,  from  time  to  time  direct  for  his  or  her  maintenance  in  the 
asylum  or  receptacle  in  which  he  or  she  is  confined,  and  when 
the  place  of  settlement  cannot  be  ascertained,  such  order  shall  be 
made  upon  the  treasurer  of  the  county,  city,  borough,  or  place 
where  such  person  shall  have  been  imprisoned  ;  but  if  it  shall  ap- 
pear, upon  inquiry  to  the  said  or  any  other  two  justices  of  the 
county,  city,  borough,  or  place  where  such  person  is  in  prison, 
that  any  such  person  is  possessed  of  property,  such  property 
shall  be  applied  for  or  towards  the  expenses  incurred  or  to  be 
hereafter  incurred  on  his  or  her  behalf,  and  they  shall  from  time 
to  time,  by  order  under  their  hands,  direct  the  overseers  of  any 
parish  where  any  money  or  securities  for  money,  goods,  chattels, 
lands,  or  tenements  of  such  person  shall  be,  to  seize  so  much  of 
the  same  money,  or  to  seize  and  sell  so  much  of  the  said  goods 
and  chattels,  or  receive  so  much  of  the  annual  rents  of  the  lands 
or  tenements  of  such  person  as  may  be  necessary  to  pay  the 
charges  if  any  of  inquiring  into  such  person's  insanity  and  of 
removal,  and  also  the  charges  of  maintenance,  clothing,  medicine, 
and  care  of  any  such  insane  person,  accounting  for  the  same  at  the 
next  petty  sessions  of  the  division,  city,  or  borough  in  which  such 
order  shall  have  been  made— such  charges  having  been  first  made 
to  the  satisfaction  of  such  justices,  and  the  amount  thereof  being 
set  forth  in  such  order."    As  to  the  course  of  proceeding  under 
3  &  4  Vic.  c.  .54,  s.  1,  see  R.  v.  Dwerryhouse,  2  Cox  Cr.  Ca. 
291,416. 

An  order  by  justices,  under  3  &  4  Vic.  c.  54,  s.  2,  directing  a 
weekly  payment  by  guardians  of  a  union  for  the  maintenance 
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of  a  person  acquitted  on  the  ground  of  insanity  whose  settlement 
is  adjudged  to  be  in  a  parish  of  such  union,  need  not  direct  the 
payment  to  he  made  "  on  behalf  of  such  parish ;"  if  the  order 
recites  facts  which  establish  the  liabihty  of  such  parish,  that  is 
deemed  sufficient,  (i)  The  followingcase  has  also  been  decided  under 
the  same  section  : — A  mortgagor  was  tried  for  murder,  acquitted 
on  the  ground  of  insanity,  and  ordered  to  be  confined  during 
Her  Majesty's  pleasure.  Three  days  before  his  trial,  and  whilst 
he  was  a  prisoner,  he  conveyed  his  equity  of  redemption  to 
trustees  in  trust  for  sale.  Subsequently  the  mortgagee  under  a 
power  in  the  mortgage  deed  sold  the  property  mortgaged,  and 
after  satisfaction  of  the  mortgage  debt  and  costs  a  balance 
remained  in  his  hands.  A  rule  calling  on.  the  mortgagee  to  show 
cause  why  a  writ  of  mandamus  should  not  issue  commanding  him 
to  pay  over  the  balance  to  the  overseers  of  the  parish  in  which  the 
mortgagor  was  adjudged  to  be  settled,  and  who  had  maintained 
him,  was  refused.  (2) 

By  the  same  Act  it  is  also  enacted,  s.  4  :  "  If  any  person  shall 
feel  aggrieved  by  any  order  of  any  justices  as  aforesaid,, such  per- 
son may  appeal  to  the  justices  of  the  peace  at  the  next  quarter  ses- 
sions of  the  peace  to  be  holden  in  and  for  the  county,  city, 
borough,  or  place  where  the  matter  of  appeal  shall  have  arisen, 
the  person  so  appealing  having  given  to  the  justices  against  whose 
order  such  appeal  shall  be  made  ten  days'  notice  of  his  or  her 
intention  to  make  such  appeal,  and  the  said  justices  at  such 
sessions  are  hereby  authorized  and  required  to  hear  and  deter- 
mine the  matter  of  such  appeal  in  a  summary  way,  and  to  make 
such  determination  as  they  shall  think  proper,  and  shall  and 
may  also  award  such  further  satisfaction  to  the  party  injured  or 
such  costs  to  either  of  the  parties  as  they  shall  judge  reasonable 
and  proper,  and  every  such  determination  shall  be  final  and  con- 
clusive to  all  intents  and  purposes  whatsoever,  and  no  certiorari 
shall  be  allowed." 

Sec.  5  :  "  The  overseers  of  the  parish  in  which  the  justices 
shall  adjudge  any  insane  person  to  be  settled,  or  in  case  such 
parish  be  comprised  in  a  union,  or  be  under  the  management  of 


(')  R.  V.  Berkshire  Justices,  3  N.  S.  Ca.  473. 
Q)  B.  V.  Langhorn,  17  Q.  B.  77. 
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a  board  of  guardians,  then  either  the  guardians  of  such  parish  or 
union  (as  the  case  may  be),  or  the  overseers  of  such  parish,  may 
appeal  against  such  order  to  the  general  quarter  sessions  of  the 
peace  to  be  holden  for  the  county,  city,  borough,  or  place  where 
such  order  shall  be  made,  in  like  manner  and  under  like  restric- 
tions and  regulations  as  against  any  order  of  removal,  giving 
reasonable  notice  thereof  to  the  clerk  of  the  peace  of  such  county, 
city,  borough,  or  place,  who  shall  be  respondent  in  such 
appeal,  which  appeal  the  justices  of  the  peace  assembled  at  the 
said  general  quarter  sessions  are  hereby  authorized  and  em- 
powered to  hear  and  determine  in  the  same  manner  as  appeals 
against  orders  of  removal  are  now  heard  and  determined." 

For  the  better  prevention  of  crimes,  it  was  also  enacted  by 
39  &  40  Geo.  3,  c.  94,  s,  3  :  "  That  if  any  person  shall  be  dis- 
covered and  apprehended  under  circumstances  that  denote  a  de- 
rangement of  mind  and  a  purpose  of  committing  some  crime,  for 
which  if  committed  such  person  would  be  liable  to  be  indicted 
and  any  of  his  Majesty's  justices  of  the  peace  before  whom 
such  person  may  be  brought  shall  think  fit  to  issue  a  warrant  for 
committing  him  or  her  as  a  dangerous  person  suspected  to  be 
insane,  such  cause  of  commitment  being  plainly  expressed  in  the 
warrant,  the  person  so  committed  shall  not  be  bailed  except  by 
two  justices  of  the  peace,  one  whereof  shall  be  the  justice  who 
has  issued  such  warrant,  or  by  the  Court  of  general  quarter 
sessions,  or  by  one  of  the  judges  of  his  Majesty's  courts  in 
"Westminster  Hall,  or  by  the  Lord  Chancellor,  Lord  Keeper,  or 
Commissioners  of  the  Great  Seal." 

A  warrant  stating  "that  the  committed  person  had  been 
discovered  and  apprehended  under  circumstances  that  denoted  a 
derangement  of  mind  and  a  purpose  of  committing  a  crime  for 
which  if  committed  he  would  be  liable  to  be  indicted,  and  that 
it  appeared  to  the  justice  that  he  ought  to  issue  a  warrant  for 
committing  him  as  a  dangerous  person  suspected  to  be  insane," 
was  held  sufficiently  to  express  the  cause  of  commitment,  (i) 

Sec.  3  of  39  &  40  Geo.  3,  c.  94,  has  been  repealed  by 
1  &  2  Yic.  c.  14 ;  and  by  the  later  Act  it  is  enacted,  sec.  2 : 


4 

(')  Ex  parte  Gourlay,  7  B.  &  C.  669. 
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**  That  in  all  cases  where  any  person  shall  he  in  custody  at  the 
time  of  the  passing  of  this  Act  under  or  by  virtue  of  any  war- 
rant for  commitment  made  or  issued  by  any  of  Her  Majesty's 
justices  of  the  peace,  under  the  authority  of  (39  &  40  Geo.  3, 
c.  94,  s.  3),  and  if  at  any  time  after  the  passing  of  this  Act 
any  person  shall  be  discovered  and  apprehended  under  circum- 
stances that  denote  a  derangement  of  mind,  and  a  purpose  of 
committing  some  crime  for  which  if  committed  such  person  would 
be  liable  to  be  indicted,  it  shall  and  may  be  lawful  for  any  two 
justices  of  the  peace  of  the  county,  city,  borough,  or  place  where 
such  person  shall  be  so  kept  in  custody  or  apprehended  to  call  to 
their  assistance  a  physician,  surgeon,  or  apothecary  ;  and  if,  upon 
view  and  examination  of  the  said  person  so  in  custody  or  appre- 
hended or  from  other  proof,  the  said  justices  shall  be  satisfied 
that  such  person  is  insane  or  a  dangerous  idiot,  the  said  justices, 
if  they  shall  so  think  fit,  by  an  order  under  their  hands  and  seals, 
directed  to  the  keeper  of  the  gaol  or  house  of  correction  if 
in  custody  at  the  time  of  passing  this  Act,  or  if  hereafter 
apprehended  to  the  constable  or  overseers  of  the  poor  of  the 
parish,  township,  or  place  where  such  person  shall  be  apprehended, 
shall  cause  the  said  person  to  be  conveyed  to  and  placed  in  the 
county  lunatic  asylum,  provided  there  be  one  situated  within 
or  belonging  to  the  county  in  which  such  person  shall  be  in 
custody  at  the  time  of  passing  this  Act,  or  shall  be  hereafter 
apprehended ;  and  if  there  be  no  such  asylum,  then  to  some  pub- 
lic hospital,  or  some  house  duly  licensed  for  the  reception  of 
insane  persons ;  and  it  shall  be  lawful  for  the  said  justices  to  in- 
quire into  and  ascertain,  by  the  best  legal  evidence  that  can  be 
procured  under  the  circumstances  of  personal  legal  disability  of 
such  insane  person  or  dangerous  idiot,  the  place  of  the  last  legal 
settlement  of  such  person  ;  and  it  shall  and  may  be  lawful  for 
such  two  justices  to  make  an  order  under  their  hands  and  seals 
upon  the  overseers  or  churchwardens  of  such  parish,  township,  or 
place  where  they  adjudge  him  or  her  to  be  legally  settled,  to  pay 
all  reasonable  charges  of  examining  such  person  and  conveying 
him  or  her  to  such  county  lunatic  asylum,  public  hospital,  or 
licensed  house,  and  to  pay  such  weekly  sum  for  his  or  her  main- 
tenance in  such  place  of  custody  as  they  or  any  tj^o  justices 
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shall  by  writing  under  their  hands  from  time  to  time  direct,  and 
where  such  place  of  settlement  cannot  be  ascertained  such  order 
shall  be  made  upon  the  treasurer  of  the  county,  city,  borough,  or 
place  where  such  person  shall  have  been  in  custody  or  appre- 
hended :  Provided  always,  that  nothing  herein  contained  shall  be 
construed  to  extend  to  restrain  or  prevent  any  relation  or  friend 
from  taking  such  insane  person  or  dangerous  idiot  under  their 
own  care  and  protection,  if  he  shall  enter  into  sufficient  recog- 
nizance for  his  or  her  peaceable  behaviour  or  safe  custody  before 
two  justices  of  the  peace,  or  the  Court  of  quarter  sessions,  or 
one  of  the  judges  of  Her  Majesty's  com-ts  in  Westminster  Hall : 
Provided  always,  that  the  churchwardens  and  overseers  of  the 
parish  in  which  the  justices  shall  adjudge  any  insane  person  or 
dangerous  idiot  to  be  settled  may  appeal  against  any  such  order 
to  the  next  general  quarter  sessions  of  the  peace  to  be 
holden  for  the  county  where  such  order  shall  be  made  in  like 
manner  and  under  like  restrictions  and  regulations  as  against  any 
order  of  removal,  giving  reasonable  notice  thereof  to  the  clerk 
of  the  peace  of  the  county,  riding,  or  division,  or  to  the  town 
clerk  of  the  city,  borough,  or  place,  as  the  case  may  be,  upon 
whose  rates  the  burden  of  maintaining  such  insane  person  or 
dangerous  idiot  might  fall  if  such  order  should  be  invalid  ;  and 
such  clerk  of  the  peace  or  town  clerk  shall  be  respondent  in  such 
appeal,  which  appeal  the  justices  of  the  peace  assembled  at  the 
said  general  quarter  sessions  are  hereby  authorized  and  em- 
powered to  hear  and  determine  in  the  same  manner  as  appeals 
against  orders  of  removal  are  now  heard  and  determined."  The 
magistrates  have  power  to  inquire  into  and  adjudicate  upon  the 
settlement  after  they  have  removed  the  person  to  the  asylum,  and 
the  analogy  with  respect  to  orders  of  removal  under  the  poor 
law  is  to  be  followed  as  far  as  possible.  (}) 

By  the  3d  section  it  is  enacted  :  "  That  if  upon  examina- 
tion it  shall  appear  to  the  physician,  surgeon,  or  apothecary 
present  at  the  examination  of  any  person  in  custody  at  the  time 
of  passing  this  Act,  as  aforesaid,  that  he  or  she  is  not  an  insane 


(')  R.  V.  EUley,  15  Q.  B.  102D. 
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person  or  a  dangerous  idiot,  and  that  such  person  may  be  suffered 
to  go  at  large  with  safety,  it  shall  and  may  be  lawful  for  such 
medical  person,  and  he  is  hereby  required  to  give  a  certificate  to 
that  effect,  signed  by  him,  to  the  visiting  justices  of  the  gaol  or 
house  of  correction  in  which  such  person  is  in  custody,  who  are 
hereby  required  to  transmit  the  same  forthwith  to  Her  Majesty's 
principal  Secretary  of  State  for  the  Home  Department,  who,  if 
he  shall  so  think  fit,  shall  order  the  liberation  of  such  person 
from  custody." 

By  the  4th  section  it  is  enacted  :  "  That  nothing  herein  con- 
tained, except  where  otherwise  expressly  mentioned,  shall  alter  the 
laws  relating  to  the  discharge  of  persons  who  may  cease  to  be 
insane  or  dangerous  idiots  from  any  county  lunatic  asylum,  public 
hospital,  or  house  duly  licensed  for  the  reception  of  insane  per- 
sons, nor  authorize  the  removal  by  any  parish  officer  of  any  poor 
person  from  such  asylum,  public  hospital,  or  licensed  house, 
without  an  order  for  that  purpose  made  by  two  justices  of  the 
peace  for  the  county  in  which  such  house  shall  be  situated  after 
due  inquiry  into  the  circumstances  of  the  case,  unless  such  person 
shall  have  been  discharged  as  cured." 

In  the  Act  for  establishing  a  prison  at  Pentonville,  (i)  pro- 
vision is  made  for  the  removal  to  a  lunatic  asylum  of  any  prisoner 
therein  non  compos  mentis  ;  for  by  sec.  23  it  is  enacted  "  that  if 
any  convict  confined  in  the  said  prison  shall  become  or  be  found 
to  be  insane  during  such  confinement,  and  be  so  reported  by  the 
commissioners  to  one  of  Her  Majesty's  principal  Secretaries  of 
State,  it  shall  be  lawful  for  such  Secretary  of  State  by  warrant 
under  his  hand  to  order  that  such  insane  convict  shall  be  forth- 
with removed  to  such  lunatic  asylum  as  the  said  Secretary  of 
State  may  judge  proper,  and  every  convict  so  removed  shall  re- 
main under  confinement  in  such  asylum,  or  in  any  other  lunatic 
asylum  to  which  such  convict  may  be  lawfully  removed,  until  it 
shall  be  duly  certified  to  one  of  Her  Majesty's  principal  Secreta- 
ries of  State,  by  two  physicians  or  surgeons,  that  such  convict 
has  become  of  sound  mind ;  whereupon,  if  the  time  for  which 


(')  5^6  Vic.  c.  29. 
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such  convict  was  sentenced  to  be  imprisoned  shall  not  have  ex- 
pired, the  Secretary  of  State  shall  issue  his  warrant  to  the  gover- 
nor or  other  person  having  the  care  of  such  asylum,  ordering 
that  such  convict  be  remanded  to  the  Pentonville  prison,  or  if 
the  period  of  imprisonment  of  such  convict  shall  have  expired 
that  he  be  discharged." 

A  lunatic  found  so  by  inquisition  was,  after  such  finding,  com- 
mitted for  murder  to  gaol,  tried  and  acquitted,  on  the  ground  of 
his  lunacy,  but  the  judge  ordered  him  to  be  detained  in  gaol  as  a 
dangerous  lunatic.  On  the  petition  of  his  committee  for  the 
allowance  out  of  his  estate  of  certain  small  sums  for  his  support, 
and  the  expense  of  his  defence  on  the  trial,  and  also  for  his  re- 
moval to  a  lunatic  asylum,  Lord  Chancellor  Eldon  said  "there 
was  a  difficulty  in  the  way  ;  "  but  after  consideration  he  ordered 
the  sums  to  be  paid,  .with  liberty  for  the  committee  to  make  any 
apphcation  he  thought  proper  respecting  his  custody  to  the  King 
in  Council,  (i) 

"Where  a  person  possessed  of  a6600  was  confined  in  a  lunatic 
asylum  as  a  dangerous  lunatic,  under  39  &  40  Geo.  3,  c.  94,  and 
Lord  Chancellor  Lyndhurst  thought  that  his  comfort  in  the 
asylum  might  be  increased  by  an  application  of  his  little  property, 
a  commission  issued,  the  Lord  Chancellor  remarking  :  "  The  Act 
says  that  the  party  is  to  be  confined  during  the  pleasure  of  the 
Crown,  and  the  discretion  of  the  Crown  is  exercised  through  the 
■Secretary  of  State,  and  not  through  the  Chancellor,  in  lunacy. 
I  have  power  to  issue  a  commission,  and  institute  any  inquiries 
under  that ;  but  if  the  jury  find  Mr.  Pearce  sane,  I  cannot  order 
hira  to  be  discharged.  I  think  it  is  my  duty,  and  I  consider  it 
for  the  benefit  of  the  lunatic,  to  issue  a  commission.  The  little 
property  he  has  ought  to  be  applied,  if  it  can  be,  to  increase  his 
comforts,  and  I  do  not  think  the  expense  of  a  commission  will  be 
so  great  as  is  supposed.  If  he  should  be  found  of  sane  mind,  my 
jurisdiction  will  certainly  cease  ;  but  if  he  be  found  insane,  then 
1  must  make  such  order  as  will  be  most  for  his  benefit."  (") 


(')  Ex  parte  Hilt,  Coop.  C.  C.  54. 
(»)  Re  Pearce,  8  Jur.  89. 
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CHAPTER  V. 

The  Protection  afforded  hy  the  Law  to  Idiots,  Lunatics,  and 
Persons  of  unsound  mind. 

It  seems  almost  unnecessary  to  preface  any  obsei-vations  on 
this  subject  with  the  remark  that  the  protection  afforded  by  the 
law  of  England  to  all  within  its  jurisdiction  is  not  withheld  from 
those  whose  mental  condition  specially  demands  such  protection 
ahke  in  their  persons  and  in  their  property,  for  a  contrary  doctrine 
would  be  repugnant  to  reason.  A  Court  of  law  has  even  inter- 
fered to  prevent  the  commission  of  a  fraud  on  a  woman  peculiarly 
liable  thereto  by  reason  of  the  state  of  her  mind ;  Q)  and  to 
pretend  that  a  person  is  mad,  in  justification  of  a  violent  and 
cruel  act  towards  him,  is  of  course  only  an  aggravation  of  the 
cruel  treatment ;  (-)  but  the  legal  obligation  to  maintain  a  relation 
7ion  compos  mentis  comprehends  only  the  relations  named  in  the 
Poor  Law  Statutes.  (3)  Where  a  person  undertook  to  supply 
with  the  necessaries  of  life  a  woman  very  weak  in  mind  and  body, 
and  by  reason  of  his  neglect  to  supply  them  she  died,  he  was  held " 
criminally  responsible,  (f) 

In  a  case  of  rape,  it  appears  that  the  protection  accorded  to 
female  children  is  not  extended  to  adult  female  idiots  ;  for  on  a 
trial  for  rape  on  an  adult  idiot  Baron  Piatt  interrogated  the  father 
of  the  idiot  whether  her  general  habits  were  those  of  decency  and 
propriety  (an  answer  in  the  affirmative  was  returned),  and  in 
summing  up  he  said,  "  The  question  is,  did  the  connection  take 
place  with  her  consent.    It  seems  that  she  was  in  a  condition 


(»)  jK.  v.  Peter  Wright,  Burr.  1099,  1100. 

{^)  R.  V.  Fellows,  Fort.  166.  See,  as  to  the  frame  of  indictment  for 
neglect  of  an  idiot  bastard  by  his  mother,  R.  v.  Pelfiam,  8  Q.  B.  959. 

(')  R.  V.  Smith,  2  C.  &  P.  451 :  note,  that  in  this  case  the'  idiot  was  not 
proved  to  have  been  detained. 

O  R.  V.  Marriott,  8  C.  &  P.  425, 433.  See  also  R.  v.  Bubb,  4  Cos  Cr.  Ca. 
455. 
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incapable  of  judging ;  and  it  is  important  to  consider  whether  a 
young  person  in  such  a  state  of  incapacity  was  likely  to  consent 
to  the  embraces  of  this  man,  because  if  her  habits,  however 
irresponsible  she  might  be,  were  loose  and  indecent,  then  there 
might  be  a  probability  of  such  consent  being  given,  and  a  jury 
might  not  think  it  safe  to  conclude  that  she  was  not  a  willing 
party ;  but  here  the  presumption  is,  that  the  young  woman 
would  not  have  consented."  (i) 

To  secure  the  proper  treatment  of  persons  non  compotes  mentis, 
as  well  as  to  prevent  the  confinement  of  any  person  on  a  false 
pretence  of  his  insanity,  it  has  been  provided  by  statutory  enact- 
ments that  every  house  kept  for  the  reception  of  idiots,  lunatics, 
or  persons  of  unsound  mind,  shall  be  previously  licensed  for  that 
purpose,  and  that  every  hospital  in  which  they  may  be  received 
shall  be  previously  registered  :  these  enactments  subject  every  such 
house  and  hospital  to  the  jurisdiction  and  visits  of  officers  appointed 
in  that  behalf,  make  a  medical  certificate  in  a  prescribed  form  neces- 
sary to  the  reception  there  of  any  person  non  compos  mentis,  de- 
clare that  no  person  (except  one  deriving  no  profit  from  the  charge, 
or  a  committee  appointed  by  the  Lord  Chancellor)  shall  without 
a  similar  certificate  receive,  to  board  or  lodge  in  any  unlicensed 
house,  or  take  the  care  or  charge  of,  even  a  single  individual  as 
an  idiot,  lunatic,  or  person  of  unsound  mind,  and  specially  provide 
for  the  prosecution  of  any  party  to  the  unlawful  taking  or  confine- 
ment of  any  person  being  an  English  subject  and  non  compos 
mentis,  hkewise  for  the  prosecution  by  the  sovereign  of  any  party 
to  the  neglect  or  ill-treatment  of  a  person  so  confined.  The  law 
on  this  subject  has  been  consolidated  by  the  Act  8  &  9  Vic.  c.  100, 
amended  by  the  Acts  16  &  17  Vic.  c.  96,  and  18  &  19  Vic.  c.  105  : 
these  Acts  I  propose  to  set  forth  in  extenso,  being  of  opinion 
that  no  analysis  of  their  contents,  however  accurate,  would  super- 
sede the  necessity  of  a  reference  to  the  statutory  language  itself. 

The  Act  8  &  9  Vic.  c.  100,  which  is  entitled,  "An  Act  for  the 
Regulation  and  Treatment  of  Lunatics,"  is  couched  in  the  follow- 
ing language : — 

Sec.  I.  From  and  after  the  passing  of  this  Act,  an  Act  passed  in 
the  sesrHon  of  Parliament  holden  in  the  2d  and  3d  years  of  the  reign  of 
fcslate  Majesty  King  William  the  Fourth,  intituled  "  An  Act  for  regu- 


(')  R.  V.  Ryan,  2  Cox  Cr.  Ca.  115. 
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lating  for  three  years,  and  from  thence  until  the  end  of  the  then  next 
session  of  ParHament,  the  Care  and  Treatment  of  Insane  Persons  in  Eng- 
land," and  an  Act  passed  in  the  session  of  Parliament  holden  in  the  3d 
and  ith  years  of  the  reign  of  his  said  late  Majesty,  intituled  "  An  Act  to 
amend  an  Act  of  the  2d  and  3d  year  of  his  present  Majesty,  for  regu- 
lating the  Care  and  Treatment  of  Insane  Persons  in  England,"  and 
an  Act  passed  in  the  session  of  Parliament  holden  in  the  5th  and  6th 
years  of  the  reign  of  his  said  late  Majesty,  intituled  "An  Act  to 
continue  for  three  years,  and  from  thence  to  the  end  of  the  then 
next  session  of  Parliament,  two  Acts  of  the  2d  and  3d  year  and  the 
3d  and  4th  year  of  his  present  Majesty,  relating  to  the  Care  and 
Treatment  of  Insane  Persons  in  England,"  and  an  Act  passed  in 
the  session  of  Parliament  holden  in  the  1st  and  2d  years  of  the 
reign  of  her  present  Majesty,  intituled  "  An  Act  to  continue  for 
three  years,  and  from  thence  to  the  end  of  the  then  next  session  of 
Parliament,  two  Acts  relating  to  the  Care  and  Treatment  of  Insane 
Persons  in  England,"  and  an  Act  passed  in  the  session  of  Parliament 
holden  in  the  5th  year  of  the  reign  of  her  said  present  Majesty, 
intituled  "  An  Act  to  continue  for  three  years,  and  from  thence  to  the 
end  of  the  then  next  session  of  Parliament,  two  Acts  relating  to  the  Care 
and  Treatment  of  Insane  Persons  in  England,"  and  an  Act  passed  in 
the  session  of  Parliament  holden  in  the  5th  and  dth  years  of  the  reign 
of  her  said  present  Majesty,  intituled  "  An  Act  to  amend  and 
continue  for  three  years,  and  from  thence  to  the  end  of  the  next 
session  of  Parliament,  the  Laws  relating  to  Houses  licensed  by  the 
Metropolitan  Commissioners  and  Justices  of  the  Peace  for  the  recep- 
tion ot  Insane  Persons,  and  for  the  inspection  of  County  Asylums  and 
Public  Hospitals  for  the  reception  of  Insane  Persons,"  shall  be  and  the 
same  are  hereby  repealed  save  and  except  so  far  as  they  or  any  of  them 
repeal  any  other  Act :  Provided  always,  that  until  the  appointment 
for  any  jurisdiction  of  visitors  and  their  clerk  under  the  provisions  of 
this  Act,  the  visitors  and  clerk  appointed  for  such  jurisdiction  under 
the  said  repealed  Acts,  or  any  of  them,  shall  respectively  have  and  per- 
form the  powers,  authorities,  and  duties  which  they  would  have 
respectively  had  or  performed  if  appointed  under  this  Act :  Provided 
also,  that  all  licences  heretofore  granted  shall  remain  in  force  for  the 
period  for  which  they  were  respectively  granted  unless  revoked  as 
hereinafter  provided";  and  that  all  orders,  matters,  and  things  which 
have  been  granted,  made,  done,  or  directed  to  be  done,  in  pursuance  of 
the  said  repealed  Acts  or  any  of  them,  shall  be  and  remain  as  good, 
valid,  and  effectual  to  all  intents  and  purposes  as  if  the  said  repealed 
Acts  had  not  been  repealed,  except  so  far  as  such  orders,  matters,  or 
things  are  expressly  made  void  or  affected  by  this  Act ;  and  that  all 
fees,  charges,  and  expenses  which  have  become  payable  under  the  said 
repealed  Acts,  or  any  of  them,  shall  be  payable  in  the  same  manner, 
and  from  the  same  funds,  as  would  have  been  applicable  thereto  in 
case  such  Acts  had  not  been  repealed. 

Although  8  &  9  Vic.  c.  100,  repeals  2  &  3  Wm.  4,  c.  107,  it 

has  been  held  unnecessary  to  obtain  an  order  under  8  &  9  Vic. 

c.  100,  to  justify  the  detainer  of  a  person  confined  in  a  lunatic 

asylum  under  2  &  3  Wm.  4,  c.  107.  0) 


(')  Re  Fell,  3  Dowl.  &  L.  373. 
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Sec.  II.  The  persons  already  appointed  and  hereafter  to  be  ap- 
pointed under  an  Act  passed  in  the  session  of  Parliament  holden  in  the 
5th  and  6th  years  of  the  reig-n  of  her  present  Majesty,  intituled  "  An 
Act  to  alter  and  amend  the  Practice  and  Course  of  Proceeding-  under 
Commissions  in  the  nature  of  Writs  de  lunatico  inquirendo,^'  whereby 
the  Lord  Chancellor  is  empowered  to  appoint  two  persons,  to  be  called 
"The  Commissioners  in  Lunacy,"  shall  henceforth  be  and  be  called 
"The  Masters  in  Lunacy,"  and  shall  take  the  same  rank  and  prece- 
dence as  the  Masters  in  Ordinary  of  the  Hig-h  Court  of  Chancery. 

Sec.  III.  The  Right  Honourable  Lord  Ashley,  (')  the  Right 
Honourable  Lord  Seymour,  the  Right  Honourable  Robert  Vernon 
Smith,  Robert  Gordon  of  Lewiston  in  the  county  of  Dorset,  Esquire, 
Francis  Barlow  of  Montagu  Square,  Esquire,  Thomas  Turner  of 
Curzon  Street,  Esquire,  Henry  Herbert  Southey  of  Harley  Street, 
Esquire,  John  Robert  Hume  of  Curzon  Street  aforesaid,  "Esquire, 
Bryan  Waller  Procter  of  Gray's  Inn,  Esquire,  James  Wilham  Mylne 
of  Lincoln's  Inn,  Esquire,  and  John  Hancock  Hall  of  the  Middle 
Temple,  Esquire  (which  said  Thomas  Turner,  Henry  Herbert 
Southey,  and  John  Robert  Hume,  and  no  other  of  the  said  persons,  are 
physicians,  and  which  said  Bryan  Waller  Procter,  James  William 
Myhie,  and  John  Hancock  Hall,  and  no  other  of  the  said  persons,  are 
practising  barristers  at  law  of  ten  years  standing  at  the  bar  and  up- 
wards), and  their  respective  successors,  to  be  appointed  as  hereinafter 
provided,  shall  be  commissioners  for  the  purposes  of  this  Act,  to  be 
called  "The  Commissioners  in  Lunacy;"  (2)  and  such  commissidiiers 
for  the  time  being  shall  respectively  hold  their  offices  during  good 
behaviour,  and  shall  not,  so  long  as  they  shall  remain  such  commis- 
sioners, and  receive  any  salary  under  this  Act,  accept,  hold,  or  carry 
on  any  other  ofBce  or  situation,  or  any  profession  or  employment,  from 
which  any  gain  or  profit  shall  be  derived  ;  and  that  there  shall  be  paid 
to  each  of  the  six  commissioners  for  the  time  being  who  shall  be 
physicians,  surgeons,  or  barristers  of  five  years  standing  and  up- 
wards, (')  out  of  the  monies  or  funds  hereinafter  mentioned,  over  and 
above  their  respective  travelhng  and  other  expenses  whilst  employed 
m  visiting  any  houses,  hospitals,  (^)  asylums,  (=)  gaols,  workhouses,  or 
other  places,  m  pursuance  of  this  Act,  the  yearly  salary  of  £1600  bv 
four  equal  quarterly  payments,  on  the  29th  day  of  September,  the  25th 
clay  of  December,  the  25th  day  of  March,  and  the  24th  day  of  June 
m  every  year,  the  first  of  each  such  payments  (or  a  proportionate 
part  thereof,  to  be  computed,  in  the  case  of  the  commissioners  appointed 
by  this  Act,  from  the  passing  of  the  Act,  and  in  case  of  the  commis- 
sioners to  be  appointed  as  hereinafter  provided,  from  the  time  of  the 
respective  appointments  of  such  commissioners),  to  be  made  to  such 
commissioners  respectively  on  such  of  the  same  days  of  payment  as 


(')  Now  Earl  of  Shaftesbury, 
sw.  ^®  present  Comroiasionera  in  Lunacy  are— the  Rt.  Hon.  the  Earl  of 
Shaftesbury ;  the  Rt.  Hon.  Robert  Vernon  Smith.  Esq. ;  Robert  Gordon,  Esq.  j 
mnag  Barlow,  Esq.  ;  Lieut.-Col.  Henry  Morgan  Clifford  ;  Wm.  Geo.  Camp- 
ZaI   4^''   o""^'"  Procter,  Esq.;  Robert  Wilfred  Skeffington  Lut- 

^rf  R  ^''••'^."'"el  Gaskell,  Esq.,  F.R.C.S.  j  James  Wilkes,  Esq,,  F.R.C.S. ; 
ana  Robert  Nairne,  M.D, 

(')  Sec.  114.    •  (4)  a-je.  114.  (»)  Sec.  114. 
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shall  first  happen  after  the  passing  of  this  Act,  or  after  the  dates  of 
their  respective  appointments,  as  the  case  may  be. 

Sec.  IV.  As  often  as  any  commissioner  appointed  by  this  Act  or 
to  be  appointed  under  this  present  provision  shall  die,  or  be  removed 
for  ill- behaviour,  or  be  disqualified,  or  resig^n,  or  refuse  to  act,  or  become 
unable  by  illness  or  otherwise  to  perform  the  duties  or  exercise  the 
powers  of  this  Act,  the  Lord  Chancellor  (' )  shall  appoint  a  person  to  be 
a  commissioner  in  the  room  of  the  commissioner  who  shall  die,  or  be 
removed,  or  be  disqualified,  or  resign,  or  refuse  or  become  unable  to 
act  as  aforesaid,  but  so  that  every  person  so  appointed  in  the  room  of 
a  physician  shall  be  a  physician  or  surgeon,  (')  and  every  person  so 
appointed  in  the  room  of  a  barrister  of  five  j^ears'  standing  at  the  bar 
and  upwards  shall  be  a  pr.actising  barrister  of  not  less  than  five  years' 
standing  at  the  bar,  (')  and  every  person  appointed  in  the  room  of  any 
other  commissioner  shall  be  neither  a  physician  nor  a  surgeon,  nor  a 
practising  barrister  ;  and  until  such  appointment  it  shall  be  lawful  for 
the  continuing  commissioners  or  commissioner  to  act  as  if  there  were 
no  such  vacancy. 

Sec.  V.  Any  superannuation  allowance  to  be  granted  to  any 
commissioner  appointed  or  to  be  appointed  under  this  Act,  shall  be 
granted  only  in  respect  of  services  performed  under  this  Act,  and 
shall  be  subject  to  the  provisions  of  an  Act  passed  in  the  4th  and  5th 
years  of  his  late  Majesty  King  William  the  Fourth,  intituled  "  An 
Act  to  alter,  amend,  and  consolidate  the  Laws  for  regulating-  the 
Pensions,  Compensation,  and  Allowances,  to  be  made  to  Persons 
in  respect  of  their  having  held  Civil  Offices  in  his  Majesty's  Service," 
80  far  as  such  provisions  relate  to  oflicers  and  clerks  who  had  entered 
or  might  enter  the  pubHc  service  subsequent  to  the  4th  day  of 
August,  1829. 

Sec.  VI.  Every  person  hereby  or  hereafter  appointed  a  commis- 
sioner under  this  Act  shall,  before  he  acts  in  the  execution  of  his 
duty  as  a  commissioner,  take  an  oath  {*)  to  the  following  effect,  that  is 
to  say — 

'  I,  A.  B.,  do  swear  that  I  will  discreetly,  impartially,  and 
'  faithfully  execute  all  the  trusts  and  powers  committed  unto  me 
'  by  virtue  of  an  Act  of  Parliament  made  in  the  9th  year  of  the 
'  reign  of  Her  Majesty  Queen  Victoria,  intituled  [here  insert  the 
'  title  of  the  Act],  and  that  I  will  keep  secret  all  such  matters  as 
'  shall  come  to  my  knowledge  in  the  execution  of  my  ofiice 
'  (except  when  required  to  divulge  the  same  by  legal  authority,  (^) 
'  or  so  far  as  I  shall  feel  myself  called  upon  to  do  so  for  the 
'  better  execution  of  the  duty  imposed  on  me  by  the  said  Act). 

'  So  help  me  God.' 
Which  oath  it  shall  be  lawful  for  the  Lord  Chancellor  {^)  to  ad- 
minister to  every  such  commissioner ;  and  any  three  of  the  commis- 
sioners who  shall  have  previously  taken  the  oath  are  hereby  authorized 
to  administer  such  oath  to  any  other  commissioner. 

Sec.  VII.   The  commissioners  shall  cause  to  be  made  a  seal  of  the 


r')  See.  114.    O  16^17Fic.  c.  96,s.  36.    (')  16  .S;- 17  F«c.  e.  96,  *.  39. 
C)  Sec.  114.    C)  Sec.  114.  (")  Hilly.  Philp,  7  Exch.  232. 
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commission,  and  shall  cause  to  be  sealed  or  stamped  therewith  all 
hcences,  orders,  and  instruments  granted  or  made  or  issued  or 
authorized  by  the  commissioners  in  pursuance  of  this  Act,  except  such 
orders  or  instruments  as  are  hereinafter  required  or  directed  to  be 
given  or  signed  and  sealed  by  one  commissioner  or  two  commissioners, 
and  all  such  hcences,  orders,  and  instruments,  or  copies  thereof,  pur- 
porting to  be  sealed  or  stamped  with  the  seal  of  the  commission,  shall 
be  received  as  evidence  of  the  same  respectively,  and  of  the  same 
respectively  having  been  granted,  made,  issued,  or  authorized  by  the 
commissioners,  without  any  further  proof  thereof ;  and  no  such  licence, 
order,  or  instrument,  or  copy  thereof,  shall  be  valid,  or  have  any  force 
or  effect,  unless  the  same  shall  be  so  sealed  or  stamped  as  aforesaid.  (') 

Sec.  VIII.  The  commissioners  or  any  five  of  them  shall,  as  soon 
as  may  be  after  the  passing  of  this  Act,  meet  at  the  usual  office  or 
place  of  business  now  occupied  or  used  by  the  Metropolitan  Commis- 
sioners in  Lunacy,  or  at  such  other  place  as  the  Lord  Chancellor  (^)  shall 
direct,  and  elect  one  of  the  same  commissioners  (not  being  a  physician 
or  a  barrister  (')  receiving  any  salary  by  virtue  of  this  Act)  to  be 
the  permanent  chairman  of  the  commission ;  and  in  case  such  perma- 
nent chairman,  or  any  other  permanent  chairman  who  shall  thereafter 
be  elected  in  pursuance  of  this  provision,  shall  die  or  decline  or  become 
incapable  to  act  as  chairman,  or  shall  cease  to  be  a  comraissioner,  then, 
and  as  often  as  the  same  shall  happen  the  commissioners  for  the  time 
being,  or  any  five  of  them,  at  any  meeting  to  be  specially  summoned 
for  that  purpose,  shall  elect  another  person  to  be  the  permanent  chair- 
man of  the  commission  in  the  place  of  the  chairman  who  shall  so  die 
or  decline  or  become  incapable  to  act  or  cease  to  be  a  commissioner  as 
aforesaid;  and  in  case  the  permanent  chairman  for  the  time  being 
shall  be  absent  from  any  meeting  it  shall  be  lawful  for  the  majority  of 
the  commissioners  present  at  any  such  meeting  to  elect  a  chairman  for 
that  meeting  ;  and  in  all  cases  every  question  shall  be  decided  by  a 
majority  of  voters  (the  chairman,  whether  permanent  or  temporary, 
having  a  vote),  and  in  the  event  of  an  equalitj'  of  votes  the  chairman 
for  the  time  being  shall  have  an  additional  or  casting  vote. 

Sec.  LX.  Robert  Wilfred  Skeffington  Lutwidge,  of  Lincoln's  Inn, 
Esquire,  shall  be  the  secretary  to  the  commissioners;  and  the  said 
Robert  Wilfred  Skeffington  Lutwidge,  and  every  secretary  to  be  here- 
after appointed,  (••)  shall  be  removable  from  his  office  by  the  Lord  Chan- 
cellor on  the  application  of  the  commissioners ;  and  as  often  as  the 
said  Robert  Wilfred  Skeffington  Lutwidge,  or  any  secretary  to  be 
appointed  under  this  present  provision,  shall  die  or  resign  or  be  re- 
moved from  his  office,  the  commissioners,  with  the  approbation  of  the 
Lord  Chancellor,  shall  appoint  a  person  to  be  secretary  in  the  room  of 
the  said  Robert  Wilfred  Skeffington  Lutwidge,  or  other  the  secretary 
who  shall  die  or  resign  or  be  removed  as  aforesaid  ;  and  the  secretary 
for  the  time  bein"'  shall,  in  the  performance  of  all  his  duties,  and  in 
all  respects,  be  subject  to  the  inspection,  direction,  and  control  of  the 
commissioners ;  and  there  shall  be  paid  to  the  secretary  for  the  time 


(*)  S  (1(9  Vie.  c.  113.  (»)  Sec.  114.  (=)  See  Sec.  70,  pott. 

(■*)  John  Forster,  Esq.,  ig  the  present  secretary. 
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being',  out  of  the  monies  and  funds  hereinafter  (>)  mentioned,  the 
yearly  salary  of  £800,  by  four  equal  quarterly  payments,  on  the  29th 
day  of  September,  the  25th  day  of  December,  the  25th  day  of  March, 
aucl  the  24:th  day  of  June  in  every  year,  the  lirst  of  such  payments 
(or  a  proportionate  part  thereof,  to  be  computed,  in  the  case  of  the 
said  Robert  Wilfred  SkefEng-ton  Lutwidg-e,  from  the  passing  of  this 
Act,  and  in  case  of  every  other  secretary  from  the  time  of  his  appoint- 
ment) to  be  made  to  the  said  Robert  Wilfred  Skeffington  Lutwidge 
on  such  of  the  same  days  of  payment  as  shall  first  happen  after  the 
passing  of  this  Act,  and  to  every  other  secretary  for  the  time  being 
on  such  of  the  same  days  of  payment  as  shall  first  happen  after  his 
appointment. 

Sec.  X.  Any  superannuation  allowance  to  be  granted  to  any 
secretary  appointed  or  to  be  appointed  under  this  Act  shall  be  granted 
only  in  respect  of  services  performed  under  this  Act,  and  shall  be  sub- 
ject to  the  provision-^  of  an  Act  passed  in  the  fourth  and  fifth  years  of 
his  late  majesty  King  William  the  Fourth,  intituled  "An  Act  to  alter, 
amend,  and  consolidate  the  laws  for  regulating  the  pensions,  compen- 
sation, and  allowances  to  be  made  to  persons  in  respect  of  their  haying 
held  civil  offices  in  his  Majesty's  service,"  so  far  as  such  provisions 
relate  to  officers  and  clerks  who  had  entered  or  might  enter  the  pubhc 
service  subsequent  to  the  4th  day  of  August,  1829. 

Sec.  XI.  It  shall  be  lawful  for  the  commissioners  to  appoint, 
during  pleasure,  any  two  persons  as  clerks  to  the  commissioners,  and 
to  allow  to  such  two  clerks  any  such  yearly  or  other  salaries  (not  ex- 
ceeding in  the  whole  the  yearly  sum  of  £200  for  such  two  clerks)  as 
the  commissioners  shall  think  proper ;  and  further,  it  shall  be  lawful 
for  the  commissioners  at  any  time  hereafter,  in  case  they  shall  find  it 
expedient  so  to  do  for  the  due  performance  of  the  business  of  the 
commission,  with  the  consent  of  the  Lord  High  Treasurer  or  of  the 
Commissioners  of  Her  Majesty's  Treasury  or  of  any  three  or  more  of 
them,  to  appoint  one  or  two  clerks  (in  addition  to  the  two  clerks  firstly 
hereinbefore  mentioned),  and  to  allow  to  such  one  or  two  additional 
clerk  or  clerks  any  such  yearly  or  other  salaries  as  the  commissioners 
shall  think  fit  (not  exceeding'in  the  whole  the  yearly  sum  of  £200), 
and  such  salaries  shall  be  paid  out  of  the  monies  or  funds  herein- 
after (^)  mentioned. 

Sec.  XII.  Every  person  appointed  to  be  secretary  or  clerk  as 
aforesaid  shall,  before  he  shall  act  as  such  secretary  or  clerk,  take  the 
following  oath,  (^)  to  be  administered  by  any  one  of  the  commis- 
sioners : — 

'  I,  A.  B.,  do  swear  that  I  will  faithfully  execute  all  such  trusts 
'  and  duties  as  shall  be  committed  to  my  charge  as  secretary  to  the 
'  Commissioners  in  Lunacy  [or  as  clerk  to  the  commissioners  in 
'  lunacy,  as  the  case  may  ie],  and  that  I  will  keep  secret  all  such 
'  matters  as  shall  come  to  my  knowledge  in  the  execution  of  my 
'  office  (except  when  required  to  divulge  the  same  by  legal  au- 
'  thority).  {*) 

'So  help  me  God.' 


1 


(1)  See  Sees.  33,  35,  post.  (=)  Sees.  33.  35. 

(<)  Hill  V.  Philp,  7  Excheq.  235.    See  post,  p.  85. 
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Sec.  XIII.  Immediately  after  the  passing-  of  this  Act  the  clerk  to 
the  Metropolitan  Commissioners  in  Lunacy,  appointed  under  the  said 
Act  of  the  2d  and  3d  years  of  the  reign  of  his  late  majesty  lung' 
William  the  Fourth,  or  under  any  other  of  the  Acts  hereby  repealed, 
shall  forthwith  deliver  up  every  book,  paper,  and  document,  and  all 
goods,  property,  and  effects  which  may  be  in  his  possession  by  virtue 
of  his  said  office,  or  in  consequence  thereof,  or  connected  with  the 
business  thereof  to  the  Commissioners  in  Lunacy  hereby  appointed  ; 
and  every  book,  paper,  and  document,  and  all  goods,  property,  and  effects 
respectively,  which  shall  be  so  delivered  unto,  or  shall  hereafter  come 
into  the  possession  of  the  Commissioners  in  Lunacy  by  virtue  of  their 
office,  shall  thereupon  be  vested  in  and  shall  be  deemed  to  be  the  pro- 
perty of  the  Commissioners  in  Lunacy  foi-  the  time  being. 

Sec.  XIV.  It  shall  be  lawful  for  the  commissioners  (if  and  when 
they  shall  think  fit)  to  grant  a  licence  to  any  person  to  keep  a  house 
for  the  reception  of  lunatics  (')  or  of  any  sex  or  class  of  lunatics  within 
the  places  following  (that  is  to  say)  :  the  cities  of  London  and  West- 
minster, the  county  of  Middlesex,  the  borough  of  Southwark,  and 
the  several  parishes  and  places  hereinafter  mentioned  (that  is  to  say) : 
Briston,  Battersea,  Barnes,  Saint  Mary  Magdalen  Bermondsey,  Christ 
Church  Clapham,  Saint  Giles  Camberwell,  Dulwich,  Saint  Paul  Dept- 
ford,  Gravenay,  Kew  Green,  Kennington,  Saint  Mary  Lambeth, 
Mortlake,  Merton,  Mitcham,  Saint  Mary  Newington,  Norwood,  Put- 
ney, Peckham,  Saint  Mary  Eotherhithe,  Roehampton,  Streatham, 
Stockwell,  Tooting,  Wimbledon,  Wandsworth,  and  Walworth,  in  the 
county  of  Surrey ;  Blackheath,  Charlton,  Deptford,  Greenwich,  Lew- 
isham,  Lee,  Southend,  and  Woolwich,  in  the  county  of  Kent ;  and 
Eaat  Ham,  Layton,  Laytonstone,  Low  Layton,  Plaistow,  West  Ilam, 
and  Walthamstow,  in  the  county  of  Essex ;  and  also  within  every 
other  place  (if  any)  within  the  distance  of  seven  miles  from  any  part 
of  the  said  cities  of  London  or  Westminster,  or  of  the  said  borough 
of  Southwark  ;  all  which  cities,  county,  borough,  parishes,  and  places 
aforesaid  shall  be  and  are  hereafter  referred  to  as  the  immediate  juris- 
diction of  the  commissioners. 

Sec.  XV.  The  commissioners  or  some  five  of  them  shall  meet  at 
the  usual  office  or  place  of  business  which  shall  for  the  time  being  be 
occupied  or  used  by  the  said  commissioners,  or  at  such  other  place  as 
the  Lord  Chancellor  (')  may  direct,  on  the  first  Wednesday  in  the  months 
of  February,  May,  July,  and  November  in  every  year,  in  order  to 
receive  applications  from  persons  requiring  houses  to  be  licensed  for 
the  reception  of  lunatics  (')  within  the  immediate  jurisdiction  of  the 
commissioners,  and  (if  they  shall  think  fit)  to  license  the  same  ;  and 
in  ca-se  on  any  such  occasion  five  commissioners  shall  not  be  present 
the  meeting  shall  take  place  on  the  next  succeeding  Wednesday,  and 
80  on  weekly  until  five  commissioners  shall  be  assembled ;  and  the 
commissioners  assembled  at  every  such  meeting  shall  have  power  to 
adjourn  such  meeting  from  time  to  time  and  to  such  place  ns  they 
shall  see  fit :  Provided  always,  nevertheless,  that  it  shall  be  lawful 
for  any  five  of  the  commiasionerB  at  any  other  time,  at  any  meeting 


(')  S'.c.  114.  (»)  Sec.  m.  See.  114. 
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duly  summoned  under  the  provisions  in  that  behalf  hereinafter  (') 
contained,  to  receive  applications  from  persons  requiring-  houses  to 
be  licensed  as  aforesaid,  and,  if  they  shall  think  tit,  to  license  the 
same. 

Sec.  XVI.  When  so  often  as  any  commissioner  shall  by  writing 
under  hie  hand  require  the  secretary  to  convene  a  meeting  of  the 
commissioners  for  a  purpose  or  purposes  specified  in  such  writing,  or 
for  the  general  despatch  of  business,  such  secretary  is  hereby  required 
to  convene  such  meeting  bv  summons  to  the  other  commissioners,  or  such 
of  them  as  shall  be  then  in  England,  and  shall  have  an  address  known 
to  the  secretai'v,  and  to  give  them,  as  far  as  circumstances  will  admit, 
not  less  than  24  hours'  notice  of  the  place,  day,  and  hour  where  and 
on  and  at  which  such  meeting  is  intended  to  be  held,  and  also  to 
state  in  the  summons  the  purpose  or  purposes  of  such  meeting,  as 
specified  by  the  commissioner  requiring  the  same  to  be  convened  ;  and 
then  and  in  every  such  case  it  shall  be  lawful  for  any  three  of  the 
commissioners  to  assemble  themselves  to  consider,  and  (if  they  shall 
think  fit)  to  execute  the  purpose  or  purposes  of  such  meeting :  Pro- 
vided always,  nevertheless,  that  nothing  shall  be  done  at  any  such 
meeting,  at  which  less  than  five  commissioners  shall  be  present,  which 
by  this  Act  is  required  to  be  done  by  five  commissioners :  Provided 
also  that  every  such  meeting  shall  as  far  as  circumstances  will  admit 
be  held  at  the  usual  office  or  place  of  business  of  the  commissioners. 

Sec.  XVII.  In  all  places  not  being  within  the  immediate  jurisdic- 
tion of  the  commissioners,  the  justices(^)  for  the  county,(^)  or  borough,{'') 
assembled  in  general  or  quarter  sessions,  shall  have  the  same  authority 
within  their  respective  counties,  or  boroughs,  to  license  houses  for  the 
reception  of  lunatics,  (=)  as  the  commissioners  within  their  immediate 
jurisdiction,  and  the  said  justices  shall  at  the  Michaelmas  general  or 
quarter  sessions,  in  every  year  appoint  three  or  more  justices,  and  also 
one  physician,  surgeon,  or  apothecary,  or  more  to  act  as  visitors  of 
every  or  any  house  or  houses  licensed  for  the  reception  of  lunatics 
within  the  said  counties  or  boroughs  respectively,  and  such  visitors  shall 
at  their  first  meeting  take  the  oath  («)  required  by  this  Act  to  be  taken  by 
the  commissioners  mutatis  mutandis,  such  oath  to  be  administered 
by  a  justice. 

Sec.  XVIII.  In  case  at  any  time  of  the  death,  inability,  disquali- 
fication, resignation,  or  refusal  to  act  of  any  person  so  appointed  a 
visitor  as  aforesaid,  it  shall  be  lawful  for  the  justices  (')  of  the  county  (*) 
or  borough  (')  at  any  general  or  quarter  sessions,  to  appoint  a  visitor  in 
the  room  of  the  person  who  shall  die,  or  be  unable,  or  be  disqualified, 
or  resign,  or  refuse  to  act  as  aforesaid. 

Sec.  XIX.  A  list  of  the  names,  places  of  abode,  occupations,  or 
professions  of  all  visitors  appointed  as  hereinbefore  is  directed,  shall 
within  14  days  from  the  date  of  their  respective  appointments  be 
published  by  the  clerk  of  the  peace  ('")  of  the  county  (")  or  borough  C^) 
for  which  they  shall  be  respectively  appointed  in  some  newspaper 
commonly  circulated  within  the  same  county  or  borough,  and  shall 
within  three  days  from  the  date  of  their  respective  appointments  be 


(')  Sec.  16.  (»)  Sec.  114.         (3)  Sec.  114.         {*)  Sec.  114. 

(«)  Sec.  114.  C)  Sec.  114.  (')  Sec.  114.  {»)  Sec.  114. 
(»)  Sec.  114,         ('»)  Sec.  114.        (»)  Sec.  114.  Sec.  114. 
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sent  by  the  clerk  of  the  peace  to  the  commissioners,  and  every  clerk 
of  the  peace  making'  default  in  either  of  the  respects  aforesaid,  shall 
for  every  such  default  forfeit  a  sum  not  exceeding  £2.  (') 

Sec.  XJl.  Eveiy  such  visitor  as  aforesaid  being  a  physician,  sur- 
geon, or  apothecary,  shall  be  paid  out  of  the  monies  or  funds  herein- 
after (-)  mentioned,"  for  every  day  during  which  he  shall  be  employed  in 
executing  the  duties  of  this  Act,  such  sum  as  the  justices  (3)  of  the 
county  or  borough  shall  in  general  or  quarter  sessions  direct. 

Sec.  XXI.  The  clerk  of  the  peace  {*)  or  some  other  person  to  be  ap- 
pointed by  the  justices  (^)  for  the  county  (^)  or  borough  (')  in  general  or 
quarter  sessions,  shall  act  as  clerk  to  the  visitors  so  appointed  as  aforesaid, 
and  such  clerk  shall  summon  the  visitors  to  meet  at  such  time  and  place 
for  the  purpose  of  executing  the  duties  of  this  Act  as  the  said  justices 
in  general  or  quarter  sessions  shall  appoint ;  and  every  such  appoint- 
ment, summons,  and  meeting  shall  be  made  and  held  as  privately  as 
may  be,  and  in  such  manner  that  no  proprietor,  (*)  superintendent,  or 
^rson  interested  in  or  employed  about  or  connected  with  any  house 
to  be  visited  shall  have  notice  of  such  intended  visitation ;  and  such 
clerk  to  the  visitors  shall,  at  their  first  meeting,  take  the  oath  required 
by  this  Act  to  be  taken  by  the  secretary  of  the  commissioners  mutatis 
mutandis,  such  oath  to  be  administered  by  one  of  the  visitors  being  a 
justice ;  and  the  name,  place  of  abode,  occupation,  and  profession  of 
the  clerk  to  the  visitors  (whether  the  same  shall  be  the  clerk  of  the 
peace  or  any  other  person)  shall  within  14  days  after  the  appointment 
be  published  by  the  clerk  of  the  peace  for  the  county  or  borough  in 
some  newspaper  commonly  circulated  therein,  and  within  three  daj's 
from  the  date  of  the  appointment  be  communicated  by  the  said  clerk 
of  the  peace  to  the  commissioners ;  and  every  clerk  of  the  peace 
making  default  in  either  of  the  respects  aforesaid  shall  for  every  such 
default  forfeit  a  sum  not  exceeding  £2 ;  (')  and  every  such  clerk  to  the 
visitors  shall  be  allowed  such  salary  or  remuneration  for  his  services 
(to  be  paid  out  of  the  monies  or  funds  hereinafter  ('")  mentioned)  as 
the  justices  for  the  county  or  borough  shall  in  general  or  quarter 
sessions  direct. 

Sec.  ZXII.  If  the  clerk  of  any  visitors  shall  at  any  time  desire  to 
employ  an  assistant  in  the  execution  of  the  duties  of  his  office,  such 
clerk  shall  certify  such  desire  and  the  name  of  such  assistant  to  one 
of  the  visitors  being  a  justice ;  and  if  such  visitor  shall  approve 
thereof  he  shall  administer  the  following  oath  (")  to  such  assistant : 

'  I,  A.  B.,  do  solemnly  swear  that  I  will  faithfully  keep  secret 
'  all  such  matters  and  things  as  shall  come  to  my  knowledge  in 
r  '  consequence  of  my  employment  as  assistant  to  the  clerk  of  the 
'  visitors  appointed  for  the  county  [or  borough]  of  by 
'  virtue  of^  an  Act  of  Parliament  passed  in  the  9th  year  of  the 
'  reign  of  Her  Majesty  Queen  Victoria,  intituled  [here  insert  the 
'  title  of  tJie  Act],  unless  required  to  divulge  the  same  by  legal 
'  authority.  / 

'  So  help  me  God.' 
And  BTJch  clerk  may  thereafter,  at  his  own  cost,  employ  such  assistant. 


(')  Sec.  106, 
(')  Sec.  114. 
(»)  Sec.  106. 


O  8ec».  33,  35. 
(«)  Sec.  114. 
(">>  Sec».  33,  35. 


(')  Sec.  114. 
C)  Sec.  114. 
f")  Sec.  114. 


{*)  Sec.  114. 
^8)  Sec.  114.. 
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Sec.  XXIII.    No  person  shall  be  or  act  a^t  a  commissioner,  or 
visitor,  or  secretary,  or  clerk  to  the  commissioners,  or  clerk  or  assistant 
clerk  to  any  visitors,  or  act  in  granting  any  licence,  who  shall  then  be, 
or  shall  within  one  year  then  next  preceding  have  been,  directly  or 
indirectly  interested  in  any  house  licensed  for  the  reception  of  lunatics, (') 
or  the  profits  of  such  reception ;  and  no  physician  or  surgeon  (being  a 
commissioner),  and  no  physician,  surgeon,  or  apothecary  (being  a 
visitor),  shall  sign  any  certificate  for  the  admission  of  any  patient  into 
any  licensed  house  or  hospital,  or  shall  professionally  attend  upon  any 
patient  in  any  licensed  house  or  hospital,  unless  he  be  directed  to  visit 
such  patient  by  the  person  upon  whose  order  such  patient  has  been 
received  into  such  licensed  house  or  hospital,  or  by  the  Lord  Chan- 
cellor (2)  or  Her  Majesty's  principal  Secretary  of  State  for  the  time  being 
for  the  Home  Departnient,  or  by  a  committee  appointed  by  the  Lord 
Chancellor;  and  if  any  such  commissioner,  or  visitor,  or  secretary,  or 
clerk  to  the  commissioners,  or  clerk  or  assistant  clerk  to  any  visitors, 
shall  after  his  appointment  be  or  become  so  interested  in  any  house 
licensed  for  the  reception  of  lunatics,  or  the  profits  of  such  reception, 
such  commissioner,  visitor,  secretary,  or  clerk  or  assistant  clerk,  as  the 
case  may  be,  shall  immediately  thereupon  be  disqualified  from  acting 
and  shall  cease  to  act  in  such  capacity,  and  if  any  person  being  dis- 
qualified as  aforesaid,  shall  take  the  office  of  commissioner,  visitor, 
secretary,  clerk  or  assistant  clerk,  or  being  a  commissioner,  visitor,  secre- 
tary, clerk,  or  assistant  clerk,  shall  become  disqualified  as  aforesaid,  and 
shall  afterwards  continue  to  act  in  such  capacity,  such  person  shall  be 
guiltv  of  a  misdemeanor,  and  if  any  physician  or  surgeon  (being  a 
commissioner)  or  any  physician,  surgeon,  or  apothecary  (being  a  visitor) 
shall  sign  any  certificate  for  the  admission  of  any  patient  into  a 
licensed  house  or  hospital,  or  shall  professionally  attend  any  patient  m 
any  licensed  house  or  hospital  (except  as  aforesaid)  such  physician, 
surgeon,  or  apothecary  (as  the  case  may  be),  shall  for  each  offence 
against  this  provision  forfeit  the  sum  of  £10.  (^) 

Sec.  XXIV.     Every  person  who  shall  desire  to  have  a  bouse 
licensed  for  the  reception  of  lunatics,  shall  give  a  notice  it  such  house 
be  situate  within  the  immediate  jurisdiction  of  the  commissioners  to 
the  commissioners,  and  if  elsewhere  to  the  clerk  of  the  peace  (')  for  tne 
county  (*)  or  borough  (>=)  in  which  such  house  is  situate  fourteen  clear 
days  at  the  least  prior  to  some  quarterly  or  other  meeting  of  the 
commissioners,  or  to  some  general  or  quarter  sessions  for  such  county 
or  borough,  as  the  case  may  be,  and  such  notice  shall  contain  the  true 
christian  and  surname,  place  of  abode,  and  occupation  of  the  person  to 
whom  the  licence  is  desired  to  be  granted,  and  a  true  and  full  description 
of  his  estate  or  interest  in  such  house,  and  in  case  the  person  to  whom  the 
licence  is  desired  to  be  granted  does  not  purpose  to  reside  himselt  in  tne 
licensed  house  C)  the  true  christian  and  surname  and  occupation  of  ilie 
superintendent  who  is  to  reside  therein,  and  such  notice  when  given 
for  any  house  which  shall  not  have  been  previously  licensed  sha  1  be 
accomi)anied  by  a  plan  («)  of  such  house  to  be  drawn  upon  a  scale  ot 
not  less  than  one  eighth  of  an  inch  to  a  foot,  with  a  description  ot  the 
situation  thereof,  and  the  length,  breadth,  and  height  of,  and  a 

OSec.lU.    C)Scc.U4.    e)  Sec.  m.        Sec  lU. 

Y)  Sec.  114.    (°)  Sec.  114.    (')  Sec.  114.    C*)  16  Sf\7Vtc.  c.  96,  s.  1. 
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reference  by  a  figure  or  letter  to  every  room  and  apartment  therein, 
and  a  statement  of  the  quantity  of  land  not  covered  by  any  building 
annexed  to  such  house,  and  appropriated  to  the  exclusive  use,  exercise, 
and  recreation  of  the  patients  proposed  to  be  received  therein,  and  also 
a  statement  of  the  number  of  patients  proposed  to  be  received  into 
such  house,  and  whether  the  licence  so  applied  for  is  for  the  reception 
of  male  or  female  patients,  or  of  both,  and  if  for  the  reception  of  both 
of  the  number  of  each  sex  proposed  to  be  received  into  such  house,  and 
of  the  means  by  which  the  one  sex  may  be  kept  distinct  and  apart 
from  the  other,  and  such  notice,  plan,  and  statement,  when  sent  to  the 
clerk  of  the  peace,  shall  be  laid  by  him  before  the  justices  (')  of  the 
county  or  borough,  at  such  time  as  they  shall  take  into  their  considera- 
tion the  appUcation  for  such  licence  :  Provided  always,  that  it  shall 
be  lawful  for  any  person  to  whom  a  licence  shall  be  granted  to  remove 
the  superintendent  named  in  the  notice,  and  at  any  time  or  times  to 
appoint  another  superintendent  upon  giving  a  notice  containing  the 
true  christian  name  and  surname  and  occupation  of  the  new  superin- 
tendent to  the  commissioners,  or  the  visitors  of  the  house,  as  the  case 
may  require :  Provided  always,  that  all  plans  heretofore  delivered 
shall  be  deemed  sufficient  for  the  purposes  of  this  Act,  if  the  commis- . 
sioners  or  justices,  as  the  case  may  be,  shall  so  think  fit. 
6ec.  XXV.  (-)  (repealed). 

Sec.  XXVI.  No  addition  or  alteration  shall  be  made  to,  in,  or 
about  any  licensed  hou3e,{')  or  the  appurtenances,  unless  previous  notice 
in  writing  of  such  proposed  addition  or  alteration,  accompanied  with 
a  plan  of  such  addition  or  alteration,  to  be  drawn  upon  the  scale  afore- 
said, and  to  be  accompanied  by  such  description  as  aforesaid,  shall 
have  been  given  by  the  person  to  whom  the  licence  shall  have  been 
granted  to  the  commissioners  or  to  the  clerk  of  the  peace,  C*)  as  the  case 
may  be,  and  the  consent  in  writing  of  the  commissioners,  or  of  two 
of  the  visitors,  as  the  case  may  be,  shall  have  been  previously  given. 

Sec.  XXVII.  If  any  person  shall  wilfully  give  an  untrue  or  in- 
correct notice,  plan,  statement,  or  description  of  any  of  the  things 
hereinbefore  required  to  be  included  in  any  notice,  plan,  or  statement, 
he  shall  be  guilty  of  a  misdemeanor. 

Sec.  XXVIII.  In  every  case  in  which  a  licence  for  the  reception 
of  lunatics  shall  after  the  passing  of  this  Act  be  granted  by  any  jus- 
tices, {')  the  clerk  of  the  peace  (')  for  the  county  (^)  or  borough  (')  shall, 
within  14  days  after  such  licence  shall  have  been  granted,  send  a  copy 
thereof  to  the  commissioners  ;  and  any  clerk  of  the  peace  omitting  to 
send  such  copy  within  such  time  shall  for  every  such  omission  forfeit  a 
Bum  not  exceeding  £2.  ('") 

Sec.  XXIX.  In  every  case  in  which  any  person  shall  apply  for 
the  renewal  of  a  licence  already  granted  or  hereafter  to  be  granted, 
such  person,  if  applying  to  the  commissioners,  shall  with  such  appli- 
cation transmit  to  the  commissioners,  and  if  applying  to  any  justices 
shall  with  such  application  transmit  to  the  clerk  of'^ the  peace  (")  for  the 
countyC)  or  borough, ('^)  and  also  at  the  same  time  to  the  commissioners, 


(')  8tc.  114.  C)  16  ^  17  Vic.  c.  96,  s.  1.  Sec.  114. 

{*)  Sec.  114.                Sec.  114.        (")  Sec.  114.  (')  Sec.  114. 

(')  .Sfc.  114.  O  Sec.  114.       Q")  Sec.  IOC.  (")  Sec.  114. 

('*)  Sec.  114.  (")  Sec.  Il4. 
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a  statement  signed  by  the  person  so  applying,  containing  the  names  and 
number  of  the  patie'nts  of  each  or  either  sex  then  detained  in  such 
house  and  distinguishing  whether  such  patients  respectively  are  pri- 
vate (')  or  pauper  {^)  patients ;  and  any  person  who  shall  hereafter  obtain 
the  renewal  of  a  licence  without  making  such  return  or  returns  shall 
for  every  such  offence  forfeit  the  sum  of  £10  ;  f )  and  any  person  who 
shall  make  any  such  return  untruly  shall  be  guilty  of  a  misdemeanor. 

Sec.  XXX.  Every  Hcence  shall,  as  nearly  as  conveniently  may 
be  be  according  to  the  form  in  the  Schedule  (A)  annexed  to  this  Act, 
and  shall  be  scamped  with  a  lOs.  stamp,  and  shall  be  under  the  seal 
of  the  commissioners,  if  granted  by  them,  and  if  by  any  justices  (*) 
under  the  hands  and  seals  of  three  or  more  such  justices  in  general  or 
quarter  sessions  assembled,  and  shall  be  granted  for  such  period,  not 
exceeding  13  calendar  months,  as  the  commissioners  or  justices,  as  the 
case  may  be,  shall  think  fit.  ,        .  .  ,  , 

Sec  XXXI.  No  hcence  shall  be  gi-anted  or  visitor  or  clerk  ap- 
pointed by  the  justices  {')  for  any  borough  without  the  consent  m 
writing  of  the  recorder  of  the  borough  to  such  grant  or  appoint- 
ment  (^) 

Sec  XXXII.  For  every  licence  to  be  hereafter  granted  there 
shall  be  paid  to  the  secretary  of  the  commissioners,  or  to  the  clerk  of  the 
peace  (')  according  as  the  hcence  shall  be  granted  by  the  commissioners 
or  iuJtic.s  (exclusive  of  the  sum  to  be  paid  for  the  stamp),  the  sum  ol 
lOs  and  no  more  for  every  patient  not  being  a  pauper,  (")  and  the  sum 
of  2s  6d  and  no  more  for  every  patient  beiug  a  pauper  proposed 
to  be  received  into  such  house,  and  if  the  total  amount  of  such  sums 
of  10s.  and  2s.  6d.  shall  not  amount  to  £15,  then  so  much  more  as 
shall  make  up  the  sum  of  £15,  and  no  such  licence  shall  be  delivered 
until  the  sum  payable  for  the  same  shall  be  paid  :  Provided  always, 
that  if  the  period  for  which  a  licence  shall  be  granted  be  less  than 
13  calendar  months,  it  shall  be  lawful  for  the  commissioners  or  the 
justices  as  the  case  may  be  to  reduce  the  payment  to  be  made  on 
such  hcence  to  any  sum  not  less  than  £o.  ,  a  ^  . 

Sec  XXXIII.  All  monies  received  for  hcences  granted  by_  the 
commissioners,  and  for  searches  made  in  pursuance  of  the  Provision 
for  that  purpose  hereinafter  C")  contained,  shall  be  retained  by  the 
secretary  of  the  commissioners,  and  be  apphed  by  him  in  or  towards 
the  payment  of  the  salaries  and  traveUing  and  other  expenses  ot  the 
commissioners  and  of  their  secretary  and  clerks,  and  in  or  towards 
the  payment  or  discharge  of  all  or  any  costs,  charges,  and  expenses 
incurred  by  or  under  the  authority  of  the  commissioners  in  the  execu- 
tion of  or  under  or  by  virtue  of  this  Act.  ('°)  ,  „      ,  <. 

Sec  XXXIV.  The  secretary  of  the  commissioners  shall  make  out 
an  account  of  all  monies  received  and  paid  by  him  as  aforesaid,  and 
of  all  monies  otherwise  received  and  paid  by  him,  and  ot  all  charges 
and  exiienses  incurred  under  or  by  virtue  of  or  in  the  execution  of 
this  Act-  and  such  account  shall  be  made  up  to  the  1st  day  of  August 
in  each  year,  and  shaU  be  signed  by  five  at  least  of  the  commissioners ; 

a-)  Sec  114.     O  Sec.  114.     O  Sec.  106.    0  Sec.  114. 
M  Sec  114.     C)  Sec.  115  ;  and  5  ^  6  Wm.  4,  c.  76,  s.  105. 
')  Sec  114.     O  f<ec.  114.     (»)  Sec.  84.     (•»)  Sees.  101,  106,  109. 
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and  such  account  shall  specify  the  several  heads  of  charge  and 
expenditure,  and  shall  be  transmitted  to  the  Lord  High  Treasurer 
or  to  the  Commissioners  of  Her  Majesty's  Treasury,  who  shall  there- 
upon audit  such  account,  and  if  he  or  they  shall  deem  it  expedient, 
direct  the  balance  (if  any)  remaining  in  the  hands  of  the  said 
secretary  to  be  paid  into  the  Exchequer  to  the  account  of  the  Consoh- 
dated  Fund ;  and  such  accounts  shall  be  laid  before  Parliament  on  or 
before  the  25th  day  of  Mai-ch  in  each  year  if  Parliament  be  then 
sitting,  or  if  Parhament  be  not  then  sitting  then  within  one  month  after 
the  then  next  sitting  of  Parliament. 

Sec.  XXXV.  It  shall  be  lawful  for  the  Lord  High  Treasurer, 
or  the  Commissioners  of  Her  Majesty's  Treasury,  or  any  three  or  more 
of  them,  and  they  are  hereby  directed  and  empowered,  from  time  to 
time  (on  an  apphcation  to  them,  agreed  to  at  some  quarterly  or  other 
meeting  of  the  commissioners,  attended  by  five  at  least  of  the 
commissioners,  and  certified  under  their  hands),  to  cause  to  be  issued 
and  paid  out  of  the  Consolidated  Fund  to  the  secretary  of  the 
commissioners  such  a  sum  of  money  as  the  commissioners  shall  in 
such  apphcation  have  certified  to  be  requisite  to  pay  and  discharge  so 
much  of  the  salaries,  costs,  charges,  and  expenses  hereinbefore  (') 
directed  to  be  paid  out  of  the  monies  received  by  the  said  secretary 
for  hcences  and  otherwise  as  aforesaid  as  such  monies  shall  be  inade- 
quate to  pay,  and  the  said  secretary  shall  thereupon  apply  such 
money  in  or  towards  the  payment  or  discharge  of  such  salaries,  costs, 
charges,  and  expenses  respectively;  and  it  shall  be  lawful  for  the 
Lord  H^h  Treasurer  or  the  Commissioners  of  Her  Majesty's  Treasury, 
or  any  three  or  more  of  them,  from  time  to  time  to  advance  by  way 
of  imprest  to  the  said  secretary  such  sum  or  sums  of  money  as  to 
snch  Lord  High  Treasurer  or  Commissioners  of  Her  Majesty'sTreasury 
may  appear  requisite  and  reasonable,  for  or  towards  the  payment 
or  discharge  of  all  or  any  such  salaries,  costs,  charges,  or  expenses  as 
aforesaid,  such  sum  or  sums  to  be  accounted  for  by  the  said  secretary 
in  his  then  next  account. 

Sec.  XXXVI.  All  monies  to  be  received  for  licences  granted 
by  any  justices  (*)  shall  be  applied  by  the  clerk  of  the  peace  (3)  for  the 
county  (*j  or  borough  (*)  in  or  towards  the  payment  of  the  salary  or 
remuneration  of  the  clerk  to  the  visitors  for  such  county  or  borough, 
and  in  or  towards  the  remuneration  of  such  of  the  same  visitors  as  are 
hereinbefore  («)  directed  to  be  remunerated,  and  in  or  towards  the  pay- 
ment or  discharge  of  all  costs,  charges,  and  expenses  incurred  by  or 
under  the  authority  of  the  same  justices  or  visitors  in  the  execution 
of  or  under  or  by  virtue  of  this  Act. 

Sec.  XXXVII.  'ITie  clerk  of  the  peace  (')  for  every  county  (*)  or 
borough  (»)  shall  keep  an  account  of  all  monies  received  and  paid"  by  him 
aa  aforesaid,  and  of  all  monies  otherwise  received  or  paid  by  him  under 
or  by  virtue  of  or  in  the  execution  of  this  Act ;  and  such  account 
8hall  respectively  be  made  up  to  the  1st  day  of  August  in  each  year, 
and  shall  be  signed  by  two  at  least  of  the  visitors  for  the  county  or 


(')  5fee.  33.  (')  Sec.  114.  («)  Sec.  114.         (<)  Sec.  114. 

(•)  Sec.  114.         (»)  Sec.2Q.  (<)  Sec.  114.         (»)  Sec.  114. 


82  THE  PROTECTION  AFFORDED  BY  THE  LAW 

borough ;  and  every  such  account  shall  be  laid  by  the  clerk  of  the 
peace  before  the  justices  {')  at  the  Michaelmas  general  or  quarter 
sessions,  who  shall  thereupon  direct  the  balance  (if  any)  remaining  in 
the  hands  of  the  clerk  of  the  peace  to  be  paid  into  the  hands  of  the 
treasurer  for  such  county  or  borough  in  aid  and  as  part  of  the  county 
or  borough  rate.  (^)  .j,^ 
Sec.  XXXVIII.    It  shall  be  lawful  for  the  justices  for  any  county  (j 
or  borough  {*)  in  general  or  quarter  sessions  assembled,  if  they  shall 
think  fit,  to  order  to  be  paid  to  the  clerk  of  the  peace  (^)  of  such  county 
or  borough  out  of  the  rates  or  funds  thereof  such  sum  or  sums  ot 
money  as  they  shall  on  examination  deem  to  be  necessary  to  pay  and 
discharge  so  much  of  the  salary,  remuneration,  costs,  charges,  and 
expenses  hereinbefore  directed  to  be  paid  out  of  the  monie^s  received 
by  such  clerk  of  the  peace  for  licences  and  otherwise  as  aforesaid  as 
such  monies  shall  be  inadequate  to  pay  ;  and  also  it  shall  be  lawful  tor 
the  justices  in  general  or  quarter  sessions  assembled,  if  they  shall  thmK 
fit,  (6)  from  time  to  time  to  order  to  be  advanced  out  of  the  rates  or 
funds  of  such  county  or  borough  to  the  clerk  of  the  peace  such  sum 
or  sums  of  money  as  to  such  justices  may  appear  requisite  and  reasonable 
for  or  towards  the  payment  or  discharge  of  any  such  salary,  remunera- 
tion, costs,  charges,  or  expenses  as  last  aforesaid  ;  and  every  such  sum 
of  money  as  aforesaid  shall  be  paid  and  advanced  out  ot  the  rates  or 
funds  of  such  county  or  borough  by  the  treasurer  thereof,  and  snau 
be  allowed  in  his  accounts  on  the  authority  of  the  aforesaid  order  oy 
the  justices  for  the  payment  or  advance  thereof. 

Sec.  XXXIX.    If  any  person  to  whom  a  licence  shall  have  been 
granted  under  this  Act  or  under  any  of  the  Acts  herembefore  repealed 
shall ,  by  sickness  or  other  sufficient  reason,  become  incapable  of  keeping 
the  said  licensed  house,  or  shall  die  before  the  expiration  of  *e  licence 
it  shall  be  lawful  for  the  commissioners  or  for  any  three  justices  ( ) 
county  («)  or  borough,  («)  as  the  case  may  be,  if  ^ey  shall  respect  vely 
think  fit/by  writini  endorsed  on  such  licence  under  the  seal  of  the  com- 
missioners, or  under  the  hands  of  such  three  justices,  to  transfer  the 
said  licence  with  all  the  privileges  and  obligations  annexed  thereto  for 
the  term  then  unexpired  to  such  person  as  shall  at  the  time  oi  sucn 
incapacity  or  death  be  the  superintendent  of  ^"ch  house  or  have  the 
care  of  the  patients  therein,  or  to  such  other  person  as  the  commis- 
sioners or  such  j  ustices  respectively  shall  approve  ;  and  in  the  meantime 
such  hcence  shall  remain  in  force  and  have  the  same  effect  as  if 
granted  to  the  superintendent  of  the  house;  and  in  case  a  licence  has 
been  or  shall  be  granted  to  two  or  more  persons  «f  befoie  the  ex- 
niration  thereof  aSy  or  either  of  such  persons  sha  1  die  leaving-^  the 
Sher  or  others  surviving,  such  licence  shall  remain  in  force  and  have 
the  same  effect  as  if  granted  to  such  survivors  or  survivor. 

Sel  xL    If  any  licensed  house  (>°)  shall  be  pul  ed  down  or  occupied 
under  the  provisions  of  any  Act  of  Parliament,  or  shall,  by  fire,  tempes 
or  other  accident,  be  rendered  unfit  for  the  accommodation  of  lunatics, 
or  if  the  person  keeping  such  house  shall  desire  to  transfer  the  patients  {'^ 
?o    no  her  house,  it  shall  be  lawful  for  the  commissioners  (if  the  new 
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house  shall  be  within  their  immediate  jurisdiction),  at  any  quarterly 
or  other  meeting,  or  for  any  two  or  more  of  the  visiting-  justices  (')  for 
the  county(-)  or  borough(^)  within  which  the  new  house  is  situate,  as  the 
case  may  be,  upon  the  payment  to  the  secretary  of  the  commissioners 
or  the  clerk  of  the  peace,(^)  as  the  case  may  be,  of  not  less  than  £1  for 
the  hcence  (exclusive  of  the  sum  to  be  paid  for  the  stamp),  to  grant 
to  the  person  whose  house  has  been  so  pulled  down,  occupied,  or  so 
rendered  unlit,  or  who  shall  desire  to  transfer  his  patients  as  aforesaid, 
a  licence  to  keep  such  other  house  for  the  reception  of  lunatics,  for 
SQch  time  as  the  commissioners  or  the  said  justices,  as  the  case  may 
be,  shall  think  fit :  Provided  always,  that  the  same  notice  of  such 
intended  change  of  house,  and  the  same  plans  and  statements  and 
descriptions  of  and  as  to  such  intended  new  house,  shall  be  given  as 
are  required  when  application  is  first  made  for  a  licence  for  any  house, 
and  shall  be  accompanied  by  a  statement  in  writing  of  the  cause  of 
such  change  of  house  ;  and  that,  except  in  cases  in  which  the  change 
of  house  is  occasioned  by  lire  or  tempest,  seven  clear  days'  previous 
notice  of  the  intended  removal  shall  be  sent,  by  the  person  to  whom 
the  hcence  for  keeping  the  original  house  shall  have  been  granted,  to 
the  person  who  signed  the  order  for  the  reception  of  each  patient  not 
being  a  pauper,  (*)  or  the  person  by  whom  the  last  payment  on  account 
of  such  patient  shall  have  been  made,  and  to  the  relieving  olBcer  or 
overseer  of  the  union  or  parish  to  which  each  patient  being  a  pauper 
is  chargeable,  or  the  person  by  whom  the  last  payment  on  account  of 
such  patient  shall  have  been  made. 

Sec.XLI.  If  amajorityof  the  just.ices(^)  of  any  county  (')  orborough(8) 
in  general  or  quarter  sessions  assembled  (')  shall  recommend  to  the  Lord 
Chancellor  ('")  that  any  licence  granted  by  the  justices  for  such  county 
or  borough,  either  before  or  after  the  passing  of  this  Act,  shall  be 
revoked,  it  shall  be  lawful  for  the  Lord  Chancellor  to  revoke  the  same 
by  an  instrument  under  his  hand  and  seal,  such  revocation  to  take 
effect  at  a  period  to  be  named  in  such  instrument  not  exceeding  two 
calendar  months  from  the  time  a  copy  or  notice  thereof  shall  have 
been  published  in  the  London  Gazette;  and  a  copy  or  notice  of 
such  instrument  of  revocation  shall  be  published  in  the  London 
Gazette,  and  shall  before  such  publication  be  transmitted  to  the  person 
to  whom  such  licence  shall  have  been  granted,  or  to  the  resident 
superintendent  of  the  licensed  house,(")  or  be  left  at  the  licensed  house : 
Provided  always,  that  in  case  of  any  such  revocation  being  recom- 
mended to  the  Lord  Chancellor,  notice  thereof  in  writing  shall 
seven  clear  days  previously  to  the  transmission  of  such  recommenda- 
tion to  the  Lord  Chancellor  be  given  to  the  person  the  revocation  of 
whose  hcence  shall  be  recommended,  or  to  the  resident  superintendent 
of  the  licensed  house,  or  shall  be  left  at  the  licensed  house. 

Sec.  XLII.  If  the  commissioners  shall  recommend  to  the  Lord 
Chancellor  (")  that  any  licence  granted  either  by  the  commissioners  or 
by  any  justices,  C')  either  before  or  after  the  passing  of  this  Act,  shall 
be  revoked  or  shall  not  be  renewed,  it  shall  be  lawful  for  the  Lord 
Chancellor  by  an  instrument  under  his  hand  and  seal  to  revoke  or 
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prohibit  the  renewal  of  such  licence;  and  in  the  case  of  a  revocation 
the  same  shall  take  effect  at  a  period  to  be  named  in  such  instrument 
not  exceeding  two  calendar  months  from  the  time  a  copy  or  notice 
thereof  shall  have  been  published  m  the  London  Gazette,  and  a  copy 
or  notice  of  such  instrument  of  revocation  shall  be  published  in  the 
London  Gazette,  and  shall  before  such  publication  be  transmitted  to 
the  person  to  whom  such  hcence  shall  have  been  granted,  or  to  the 
resident  superintendent  of  the  licensed  house,  or  shall  be  left  at  the 
licensed  house :  (')  Provided  always,  that  in  case  of  any  such  revocation 
or  prohibition  to  renew  being  recommended  to  the  Lord  Chancellor, 
notice  thereof  in  writing  shall  seven  clear  days  previously  to  the 
transmission  of  such  recommendation  to  the  Lord  Chancellor  be  given 
to  the  person  the  revocation  or  prohibition  of  renewal  of  whose 
licence  shall  be  recommended,  or  to  the  resident  superintendent  of  the 
licensed  house,  or  shall  be  left  at  the  licensed  house. 

Sec.  XLIII.  The  regulations  as  to  lunatics  («)  of  every  hospital  (=)  in 
which  lunatics  are  or  shall  be  received  shall  be  printed,  and  complete 
copies  thereof  shall  be  sent  to  the  commissioners,  and  also  kept  hung 
up  in  the  visitors'  room  of  such  hospital;  and  every  such  hospital 
shall  have  a  physician,  surgeon,  or  apothecary  (■")  resident  therein,  as 
the  superintendent  and  medical  attendant  thereof ;  and  such  superin- 
tendent shall  immediately  after  the  passing  of  this  Act  (or  immedi- 
ately after  the  establishment  of  such  hospital,  as  the  case  may  be) 
apply  to  the  commissioners  to  have  such  hospital  registered,  and  there- 
upon such  hospital  shall  be  registered  in  a  book  to  be  kept  for  that 
purpose  by  the  commissioners ;  and  in  case  the  superintendent  of  any 
such  hospital  shall  at  any  time  omit  to  have  copies  of  such  regulations 
sent  or  hung  up  as  aforesaid,  or  to  apply  to  have  such  hospital 
registered  as  aforesaid,  he  shall  for  every  such  omission  forfeit  a  sum 
not  exceeding  £20.  (^)  ,„,,-., 
Sec.  XLIV.    After  the  passing  of  this  Act  it  shall  not  be  lawtul 
for  any  person  to  receive  two  or  more  lunatics  («)  into  any  house,  unless 
such  house  shall  be  an  asylum  (')  or  an  hospital  («)  registered  under  this 
Act,  or  a  house  for  the  time  being  duly  hcensed  under  this  Act,  or  one 
of  the  acts  hereinbefore  repealed;  and  any  person  who  shall  receive 
two  or  more  lunatics  into  any  house  other  than  a  house  for  the  time 
being  duly  hcensed  as  aforesaid,  or  an  asylum,  or  an  hospital  duly 
registered  under  this  Act,  shall  be  guilty  of  a  misdemeanor. 
Sec.  XLV.  ^ 
Sec.  XLVL  f 
Sec.  XLVII.  V  (9)  repealed. 
Sec.  XLVIII.i 

Sec.  XLIX.    )  n  r.  ,1  • 

Sec.  L.  Every  proprietor  ('")  or  superintendent  who  shall  receive  any 
patient(»')  into  any  hcensed  house('=)  or  anyhospital('=)  shall,  within  two 
days  after  the  reception  of  such  patient,  make  an  entry  with  respect  to 
such  patient  in  a  book  to  be  kept  for  that  purpose  to  be  called  "  The  Book 
of  Admissions,"  ('*)  according  to  the  form  and  containing  the  particu- 
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lars  required  in  Schedule  (E)  annexed  to  this  Act,  so  far  as  he  can 
ascertain  the  same,  except  as  to  the  form  of  the  mental  disorder,  and 
except  also  as  to  the  discharge  or  death  of  the  patient,(')  which  shaJ  be 
made  when  the  same  shall  happen  ;  and  every  person  who  shall  so  re- 
ceive any  such  patient,  and  shall  not  within  two  days  thereafter  make 
such  entry  as  aforesaid  (except  as  aforesaid),  shall  forfeit  a  sum  not  ex- 
ceeding- £-2 ;  (^)  and  every  person  who  shall  knowingly  and  willingly  in 
any  such  entry  untruly  set  forth  any  of  the  particulars  shall  be  guilty 
of  a  misdemeanor. 

In  an  action  against  the  proprietor  of  an  asylum  licensed 
under  8  &  9  Vic.  c.  100,  for  alleged  improper  treatment  of  the 
plaintiff  whilst  a  patient  in  the  asylum,  the  plaintiff  may  obtain 
an  order,  under  14  &  15  Vic.  c.  99,  s.  6,  for  his  inspection,  in  the 
presence  of  a  Master,  of  such  portions  of  the  Book  of  Admission, 
and  other  books  kept  at  the  asylum  (see  ss.  54,  59,  60,  66),  as 
relate  to  his  case,  also  for  the  inspection  of  the  licence  of  the 
asylum,  of  the  order  and  medical  certificate  under  which  he  was 
confined,  and  of  all  letters  by  the  Commissioners  of  Lunacy  to  the 
defendant  relating  to  the  plaintiff.  (^) 

Sec.  LI.  The  form  of  the  mental  disorder  of  every  patient  {*)  received 
into  any  licensed  hou8e(^)  or  any  hospital(^)  shall  within  seven  days  after 
his  reception  be  entered  in  the  said  book  of  admissions  by  the  medical 
attendant(')  of  such  house  or  hospital ;  and  every  such  medical  attendant 
who  shall  omit  to  make  any  such  entry  within  the  time  aforesaid 
shall  for  every  such  oifence  forfeit  a  sum  not  exceeding  £2.  (^) 

Sec.  LII.  The  proprietor  (^)  or  resident  superintendent  of  every 
hcensed  house  ('")  (whether  licensed  by  the  commissioners  or  by  any  jus- 
tices) (")  and  the  superintendent  of  every  hospital  (")  shall,  after  two 
clear  days  and  before  the  expiration  of  seven  clear  days  from  the  day  on 
which  any  patient  (")  shall  have  been  received  into  such  house  or  hospi- 
tal, transmit  a  copy  of  the  order  and  medical  certificates  or  certificate 
on  which  such  person  shall  have  been  received,  and  also  a  notice  and 
statement  according  to  the  form  in  schedule  (F)  annexed  to  this  Act, 
to  the  commissioners ;  and  the  proprietor  ('^)  or  resident  superintendent 
of  every  house  licensed  within  the  jurisdiction  of  any  visitors  shall 
also  within  the  same  period  transmit  another  copy  of  such  order  and 
certificates  or  certiticate,  and  a  duplicate  of  such  notice  and  statement 
to  the  clerk  of  the  visitors ;  and  every  proprietor  or  superintendent  of 
any  such  house  or  hospital  who  shall  neglect  to  transmit  such  copy, 
notice,  or  statement  to  the  commissioners,  or  (where  the  snme  is  re- 
quired) to  the  clerk  of  the  visitors,  shall  be  guilty  of  a  misdemeanor. 
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Sec.  T  JII.  Whenever  any  patient  (')  shall  escape  from  any  licensed 
hou8e(=)  or  any  registered  ho8pital,(^)  the  proprietor(*)  or  superintendent 
of  such  house  or  hospital,  shall  within  two  clear  days  next  after  such 
escape  transmit  a  written  notice  thereof  to  the  commissioners,  and  if 
such  house  be  within  the  jurisdiction  of  any  visitors,  then  also  to  the 
clerk  of  such  visitors  ;  and  such  notice  shall  state  the  christian  and 
surname  of  the  patient  who  has  so  escaped,  and  his  then  state  of 
mind,  and  also  the  circumstances  connected  with  such  escape ;  and  if 
such  patient  shall  be  brought  back  to  such  house  or  hospital,  such  pro- 
prietor or  resident  superintendent  shall,  within  two  clear  days  next 
after  such  person  shall  be  so  brought  back,  transmit  a  written  notice 
thereof  to  the  commissioners,  and  also,  if  such  house  be  within  the 
jurisdiction  of  any  visitors,  to  the  clerk  of  such  visitors ;  and  such 
notice  shall  state  when  such  person  was  so  brought  back,  and  the  cn- 
cumstances  connected  therewith,  and  whether  with  or  without  a  fresh 
order  and  certificates  or  certificate ;  and  every  proprietor  or  resident 
superintendent  omitting  to  transmit  such  notice,  whether  of  escape  or 
of  return,  shall  for  every  such  omission  forfeit  a  sum  not  exceedmg 
£10  (^) 

Sec.  LIV.  Whenever  an  v  patient  (»)  shall  be  removed  or  discharged 
from  any  licensed  house  (')  or  any  hospital,  or  shall  die  therein,  the 
proprietor(s)  or  superintendent  of  such  house  or  hospital  shall  withm  two 
clear  days  next  after  such  removal,  discharge,  or  death,  make  an  entry 
thereof  "in  a  book  to  be  kept  for  that  purpose,  according  to  the  form 
and  stating  the  particulars  in  schedule  (G  1)  annexed  to  this  Ac^,  ana 
shall  also  within  the  same  two  days  transmit  a  written  notice  thereof, 
and  also  of  the  cause  of  his  death  to  the  commissioners,  and  also  it 
such  house  shall  be  within  the  jurisdiction  of  any  visitors  to  the  clerk 
of  such  visitors  according  to  the  form  and  containing  the  particulars 
in  schedule  (G  2)  annexed  to  this  Act;  and  every  propnetor  or  super- 
intendent of  any  such  house  or  hospital  who  shall  neglect  to  make 
such  entry  or  transmit  such  notice  or  notices,  or  shall  therein  set  forth 
anvthinff  untruly,  shall  be  guilty  of  a  misdemeanor.  ('») 

Sec  LV.  In'case  of  the  death  of  any  patient(»)  m  any  licensed 
house  or  any  hospital,('»)  a  statement  of  the  cause  of  tte  death  ot  such 
patient,  with  the  name  of  any  person  present  at  the  death,  shall  be  drawn 
up  and  si-ned  by  the  medical  attendant  (")  of  such  house  or  hospital, 
and  a  copy  thereof  duly  certified  by  the  proprietor('0  or  superintendent 
of  such  house  or  hospital  shall  by  him  be  transmitted  to  the  com- 
missioners, and  also  to  the  person  signing  the  order  tor  'such  patient  s 
confinement,  and  to  the  registrar  of  deaths  for  the  district;  and  if 
•^nch  house  be  within  the  jurisdiction  of  any  visitors,  then  also  to  the 
clerk  of  such  visitors,  within  48  hours  after  the  death  ot  such  patient ; 
and  every  medical  attendant,  proprietor,  or  superintendent,  who  shall 
nedector  omit  to  draw  up,  sign,  certify,  or  transmit  such  statement  as 
aforesaid  shall  for  every  such  neglect  or  omission  forfeit  and  pay  a 
sum  not  exceeding  £50.  ('") 
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Sec.  LVI.  If  any  superintendent,  officer,  nurse,  attendant,  (')  ser- 
vant, or  other  pei-son  employed  in  any  licensed  house{^)  or  reg  istered  hos- 
pital{3)  shall  in  any  way  abuse  or  illtreat  any  patient('')  contined  therein, 
or  shall  wilfully  neglect  any  such  patient,  he  shall  be  deemed  guilty  of 
a  misdemeanor ;  and  in  the  event  of  the  release  of  any  person  from 
conlinement  in  any  asylum  (^)  or  private  house  who  shall  consider  him- 
self to  have  been  unjustly  confined,  a  copy  of  the  certificates  and 
order  upon  which  he  has  been  contined  shall  at  his  request  be  fur- 
nished to  him  or  to  his  attorney  by  the  clerk  to  the  commissioners 
without  any  fee  or  reward  for  the  same  ;  and  it  shall  be  lawful  for 
the  home  secretary  on  the  report  of  the  commissioners  or  visitors  of 
any  asylums  to  direct  Her  Majesty's  Attorney-General  to  prosecute  on 
the  part  of  the  Crown  any  person  who  shall  have  been  concerned  in 
the  unlawful  taking  or  confinement  of  any  of  Her  Majesty's  subjects 
as  an  insane  patient,  (")  and  hkewise  any  person  who  shall  have  been 
concerned  in  the  neglect  or  ill-treatment  of  any  patient  or  person  so 
confined. 

Sec.  LVII.  In  every  house  licensed  for  100  patients  or  more 
there  shall  be  a  physician,  surgeon,  or  apothecary  (')  resident  as  the 
superintendent  or  medical  attendant  thereof,  and  every  house  licensed 
for  less  than  100  and  more  than  50  patients  (in  case  such  house  shall 
not  be  kept  by  or  have  a  resident  physician,  surgeon,  or  apothecary) 
shall  be  visited  daily  by  a  physician,  surgeon,  or  apothecary  ;  and  every 
house  hcensed  for  less  than  50  patients  (in  case  such  house  shall  not 
be  kept  by  or  have  a  resident  physician,  surgeon,  or  apothecary)  shall 
be  visited  twice  in  every  week  by  a  physician,  surgeon,  or  apothecary  : 
Provided  always,  that  it  shall  be  lawful  for  the  visitors  of  any  licensed 
house  to  direct  that  such  house,  and  for  the  commissioners  to  direct 
that  any  licensed  house,  (^)  shall  be  visited  by  a  physician,  surgeon,  or 
apothecary,  at  any  other  time  or  times  not  being  oftener  than  once  in 
every  day. 

Sec.  L  VIII.  Provided  always,  that  when  any  house  is  licensed  to 
receive  less  than  eleven  lunatics  (»)  it  shall  be  lawful  for  any  two  of  the 
commissioners,  or  any  two  of  the  visitors  of  such  house,  if  they  shall 
respectively  so  think  fit,  by  any  writing  under  their  hands,  to  permit 
that  such  house  shall  be  visited  by  a  physician,  surgeon,  or  apothecary 
at  such  intervals  more  distant  than  twice  in  every  week  as  such 
commissioners  or  visitors  shall  appoint,  but  not  at  a  greater  interval 
than  once  in  every  two  weeks. 

Sec.  UX.  Every  physician,  surgeon,  or  apothecary ,('")  where  there 
shall  be  only  one,  keeping  or  residing  in  or  visiting  any'licensed  hou8e(") 
or  any  hospital,  {")  and  where  there  shall  be  two  or  more  jAysiciaus 
surgeons,  or  apothecaries  keeping  or  residing  in  or  visiting  any 
licer..=ied  house  or  any  hospital,  then  one  at  least  of  such  physicians 
surgeons,  or  apothecaries,  shall  once  in  every  week  (or  in  the'  case  of 
any  house  at  which  visits  at  more  distant  intervals  than  once  a  week 
are  permitted  on  everv  visit)  enter  and  sign  in  a  book  to  be  kept  at 
auch  house  or  hospital  for  that  purpose,  to  be  called  "  The  Medical 


(")  16  Sr  17  Vic.  c.  96,*.  36. 
O  Sec.  114.        (*)  Sec.  114 
O  16  (if  17  Vic.  c.  96,  >.  .le. 
("0  16  <Sf  17  Vic.  c.  96,  #.  36. 


(")  Sec.  114.        (»)  Sec.  114. 

O  See  R.  V.  Pelham,  8  Q.  B.  959 

(»)  Sec.  114.         (»)  Sec.  114. 

(")  Sec.  114.        C")  Sec.  114. 
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Visitation  Book,"  a  report,  showing  the  date  thereof,  and  also  the 
nmnbe^,^ex,  and  state  of  health  of  all  the  patients  (•)  then  m  «uch  house 
or  hospital,  the  christian  and  surname  of  every  patient  who  shall  have 
been  under  restraint,  or  in  seclusion,  or  under  medical  treatment,  since 
the  date  of  the  last  preceding-  report,  the  condition  of  the  Jouse  or 
ho-mtal  and  every  death,  injury,  and  act  of  violence  which  shall  have 
EZene'd  ^o  oraff^^  then  ast  preceding  re- 

pon!  according-  to  the  form  in  schedule  (H)  annexed  to  this  Act  ;  « 
and  every  such  physician,  surgeon,  or  apothecary  who  shall  omit  to 
inter  or  sio-n  such  report  as  aforesaid  sh-all  for  every  such  omission 
forfeit  and  pay  the  sur^  of  £20 ;  (»)  and  every  such  physician,  surgeon 
or  apothecary  who  shaU  in  any  such  report  as  aforesaid  enter  anythmg 

untruly  shall  be  guilty  of  a  misdemeanor.  j  ■   . 

Sec  LX.  The?e  shall  be  kept  in  every  licensed  house  (^)  and  m  every 
hospital  e)  a  book  to  be  called  "  The  Case  Book,"  in  which  the  pliJ^cian 
urgeon  or  apothecary  keeping  or  residing  in  or  visiting  such  hou  e 
or  hospital  shall  from  time  to  time  make  entries  of  the  cental  state 
and  bodily  condition  of  each  patient,  («)  together  with  a  correct  d^^^^^^^^ 
tion  of  the  medicine  and  other  remedies  prescribed  for  the  tieatment 
ot- his  disorder  and  that  it  shall  be  lawful  for  the  commissioners 
frortime  to  t[me,  by  any  order  under  their  common  seal,  to  direct 
Jfrform  O  in  which  such  Case  Book  shall  be  kept  by  such  physi- 

(•)  Sec.  114  O  16  ^  17  Vic.  c.  96,  s.  25.  g  Sec.  106. 

9)  ^  The  Medical  Case  look,  by"  the  Act  8  &  9  Vic,  c.  100  directed  to  be 
kept  in  every  HceoBed  house  and  hospital,  .hall  be  kept  in  the  form  or  manner 
Sina  ter  'ln^  and  shall  Lntain  the  foUowmg  parUcula.  be 

amplified  in  cases  which  appear  to  call  or  more  extended  d^  •  ^ 

"  1st.  A  statement  of  the  name,  age,  sex,  ana  prevwua  f 
patient;  and  whether  he  is  married  or  single^^        appearance  of  the  patient 

"2d.  An  accurate  description  of  the  external  appca  .  /  r 

when  first  seen  after  admission  ;  of  his  habit  of  body  and  t^^^'P"-^;'^' 

appearance  of  his  eyes,  the  expression  o;  ^^.T^Zolt r::^^^^^ 
in  the  form  of  his  head;  of  the  physical  state  of  t^e  vascular  ana      p  , 
organs  and  of  the  abdominal  viscera,  and  their  respective  functions ,  of  the 
of  the  pulse,  tongue,  skin,  &c.  disorder  which  characterize 

3d.  A  description  of  the  phen""  na  »  ■^^"t^Jj  J«°ti„ute  account  of  the 
the  <^ase,  the  manner  anc  period  of  the  attack,  wun  disposition. 

symptoms  and  the  changes  P^-^"-"^  ''^^ij^^ifrvr; an^^^^^^^  or  by 

specifying-whether  the  malady  ^'^pW^  tsf  by  any  a 

^tSHfrSgTer^^^ 

°^Hth.  Every  particularv^ich  can  l^btai^re^^^ 

of  the  patient ;  what  ^^''^^^ ^e^^'^^^^ ^Ss  w^^^^^  active' or  sedentary, 
causes  of  the  att.clc  ;  ^^at  have  been  h  s  hab^^^^^^^^^^  ^^^^^^^^ 

temperate  or  otherwise  ;  whether  l^^  ^^^/f^P"  Stives  have  been  subject  to 
if  so  at  what  periods  ;  -^^et       any  of  h,  relatives 

insanity  or  any  other  cerebral  disorder    and  w  ^..^i^ssness.  unusual 

been  r'-eded  byanyprenm,2  y«y-Pt°"S,^2^^^^^  ^^^.^^.^^  ^^^^  ^.^ 
elevation  or  depression  of  spirits,  or  any 
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clan,  surgeon,  or  apothecary ;  and  immediately  after  a  copy  of  such 
order  shall  have  been  transmitted  by  the  secretary  of  the  commis- 
sioners to  such  physician,  surgeon,  or  apothecary,  such  physician, 
surg-eon,  or  apothecary  shall  thereupon  keep  such  Case  Book  in  the 
form  which  shall  be  directed  by  such  order ;  and  it  shall  be  lawful  for 
the  commissioners  (whenever  they  shall  see  fit)  to  require,  by  an  order 
in  writing-  under  their  common  seal,  such  physician,  surgeon,  or 
apothecary  to  transmit  to  the  commissioners  a  connect  copy  of  the 
entries  or  entry  in  an}'  Case  Book  kept  under  the  provisions  of  this 
Act  relative  to  the  case  of  any  lunatic  (')  who  is  or  may  have  been  con- 
lined  in  any  such  licensed  house  or  hospital ;  and  every  such  physician, 
surgeon,  or  apothecary  who  shall  neglect  to  keep  the  said  Case  Book, 
or  to  keep  the  same  according  to  the  form  directed  by  the  commis- 
sioners, or  to  transmit  a  copy  of  the  said  entry  or  entries,  pursuant  to 
such  order  or  orders  as  aforesaid,  shall  for  every  such  neglect  forfeit 
any  sum  not  exceeding  £10.  (^) 

Sec.  liXI.  Every  licensed  house  shall,  without  any  previous  notice, 
be  visited  by  two  at  least  of  the  commissioners  (one  of  whom  shall 
be  a  physician  or  surgeon,  and  the  other  a  barrister)  four  times  at  the 
least  in  every  year  if  such  house  shall  be  within  the  immediate  juris- 
diction of  the  commissioners,  and  if  not  twice  at  least  in  every  year ; 
and  every  hospital(^)  in  which  lunatics^)  shall  be  received  shall,  without 
any  previous  notice,  be  visited  by  two  at  least  of  the  said  commis- 
sioners (one  of  whom  shall  be  a  physician  or  surgeon,  and  the  other  a 
barrister)  once  at  least  in  every  year,  and  every  such  visit  shall  be 
made  on  such  day  or  days  and  at  such  hours  of  the  day  and  for  such 
length  of  time  as  the  vi.^iting  commissioners  shall  think  fit,  and  also 
at  .■'uch  other  times,  if  any,  as  the  said  Commissioners  in  Lunacy  shall 
direct,  and  such  visiting  commissioners  when  visiting"  such  house  or 
hospital  may  and  shall  inspect  every  part  of  such  house  or  hospital, 
and  every  outhouse,  place,  and  building  communicating  with  such 
house  or  hospital,  or  detached  therefrom,  but  not  separated  by  ground 
belonging  to  any  other  person,  and  every  part  of  the  ground  or  appur- 
tenances held,  u.sed,  or  occupied  therewith,  and  see  every  patient  then 
confined  in  such  hou.se  or  hospital,  and  inquire  whether  any  patient 
is  under  restraint,  and  why,  and  inspect  the  order  and  certificates  or 
certificate  for  the  reception  of  every  patient  (°)  who  shall  have  been  re- 


ordinary  habitg  and  conduct ;  and  whether  he  has  undergoce  any  and  what 
previons  treatment,  or  has  been  subjected  to  personal  restraint. 

"  5th.  A  statement  from  time  to  time  of  the  mental  and  bodily  condition 
of  the  patient,  and  of  any  changes  which  may  be  observed  in  his  bodily  health  or 
in  the  form  of  his  mental  disease  ;  aiso  an  accurate  record  of  the  medicines 
administered  and  other  remedies  employed,  with  the  results.  That  the  several 
particulars  hereinbefore  required  to  be  recorded  be  set  forth,  not  ia  any  fixed 
or  tabular  form,  but  in  a  manner  so  clear  and  distinct  that  they  may  admit  of 
being  easily  referred  to  and  extracted  whenever  the  commissioners  shall  so 
require. 

"That  a  copy  of  thia  order  be  inserted  at  the  commencement  of  the  case 
book," 

—  Order  of  Commusionert  in  Lunacy,  9th  January,  1846. 
(')  Sec.  114.  (»)  Sec.  lOG.  (0  Sec.  114. 

(♦)  Sec.  114.  (»)  Sec.  114. 
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ceived  into  such  house  or  hosiiital  since  the  last  visit  of  the  commis- 
sioners and  in  the  case  of  anv  house  Ucensed  by  justices,  shall  consider 
the  observations  made  in  the  Visitors'  Book  for  such  house  by  the  visitors 
appointed  by  the  justices,  and  enter  in  the  Visitors' Book  of  such  house 
or  hospital  a  minute  of  the  then  condition  of  the  house  or  hospital 
and  of  the  patients  therein,  and  the  number  of  patients  under  restraint, 
with  the  reason  thereof  as  stated,  and  such  irregularity  (if  any)  as 
may  exist  in  any  such  order  or  certificates  as  aforesaid,  and  also 
whether  the  previous  suggestions  (if  any)  of  the  visiting  commissioners 
or  visitors  have  or  have  not  been  attended  to,  and  any  observations 
which  they  may  deem  proper  as  to  any  of  the  matters  aloresaid  or 
otherwise,  and  also  if  such  visit  be  the  first  after  the  granting  a  licence 
to  the  house  shall  examine  such  licence,  and  if  the  same  be  in  con- 
formity with  the  provisions  of  this  Act  sign  the  same,  but  it  it  be 
informal  enter  in  such  Visitors'  Book  in  what  respect  such  licence  is 
informal  •  Provided  also,  that  it  shall  be  lawful  for  the  Lord  Chancellor 
on  a  representation  by  the  commissioners  setting  forth  the  expediency 
of  such  alteration  by  any  writing  under  his  hand  to  direct  that  any 
house  licensed  by  justices 'shall  (during  such  period  as  he  shall  t^herein 
specify,  or  until' such  his  direction  shall  be  revoked)  be  visited  by  the 
commis'sioners  once  only  in  the  year,  and  also  to  direct  that  any  house 
licensed  by  the  commissioners,  and  not  receiving  any  pauper  patients  ( ) 
therein,  shall  (during  such  period  as  he  shall  therein  specify,  or  until 
such  his  direction  shall  be  revoked)  be  visited  by  the  commissioners 

twice  only  in  the  year.  .    .       .      r  „„ 

Sec  LXII  Every  licensed  house  («)  within  the  jurisdiction  of  any 
visitors  appointed  bv 'justices  (»)  shall  be  vi.ited  by  two  at  least  of  the 
said  visitors  (oneof  whom  shall  be  a  physician,  surgeon,  or  apothecary)  (  ) 
four  times  at  the  least  in  every  year,  on  such  days  and  at  such  hours 
in  the  day,  and  for  such  length  of  time  as  the  said  visitors  shall  tmnk 
fit.  and  also  at  such  other  times  (if  any)  as  the  justices  by  whom  such 
house  shall  have  been  hcensed  shall  direct ;  and  such  visitors  when 
visiting  anv  such  house  may  and  shall  inspect  every  part  of  such 
house,  and  every  house,  outhouse,  place,  and  building  communicating 
therewith  or  detached  therefrom,  but  not  separated  by  ground  belong- 
ing to  any  other  person,  and  every  part  of  the  ground  or  appurtenances 
held,  used,  or  occupied  therewith,  and  see  every  patient  then  confined 
therein,  and  inquire  whether  any  patient(*)  is  under  restmnt  and  why 
and  inspect  the  order  and  certificates  or  certificate  for  t^ie  reception  of 
everv  patient  who  shall  have  been  received  into  such  house  since  he 
last  visit  of  the  visitors,  and  enter  in  the  Visitors'  Book  a  minute  of  the 
hen  condition  of  the  house,  of  the  patients  therein,  and  the  number 
of  patients  under  restraint,  with  the  reason  thereof  as  stated,  and 
such  irregularity  (if  any)  as  may  exist  in  any  such  order  or  certifi- 
cates as  aSbresaid,  and  also  whether  the  previous  suggestions  (if  any) 
of  the  visitors  or  visiting  commissioners  have  or  have  not  been  attended 
to,  and  any  observations  which  they  may  deem  proper  as  to  any  of 
th'p  matters  aforesaid  or  otherwise. 

S^.  LXIII.    The  proprietor  («>  or  superintendent  of  every  hcensed 

0)  Sec  114.  (^)  Sec.  114.  O  Sec.  lU.  O  16  17  r.c.  c.  96,  36. 
f4  Sec.  114.    6  Sec.  114. 
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house  (')  or  hospital  shall  show  to  the  commissioners  and  visitors  re- 
spectively visiting-  the  same  every  part  thereof  respectively',  and  every 
person  detained  therein  as  a  lunatic ;  (^)  and  every  proprietor  or  super- 
intendent of  any  licensed  house  or  any  hospital  who  shall  conceal  or 
attempt  to  conceal,  or  shall  refuse  or  wilfully  neg-lect  to  show,  any 
part  of  such  house  or  hospital,  or  any  house,  outhouse,  place,  or  build- 
ing' communicating- therewith,  or  detached  therefrom  but  not  separated 
as  aforesaid,  or  any  part  of  the  ground  or  api)urtenances  held,  used, 
or  occupied  therewith,  or  any  person  detained  or  being  therein,  from 
any  visiting  commissioners  or  visitors  or  from  any  person  authorized 
under  any  power  or  provision  of  this  Act  to  visit  and  inspect  such 
house  or  hospital,  or  the  patients  ('')  coulined  therein  or  any  of  them, 
shall  be  guilty  of  a  misdemeanor. 

tJec.  LXIV.  The  visiting  commissioners  and  visitors  respectively, 
upon  their  several  visitations  to  every  hcensed  house,  (^)  and  to  every 
hospital,  (®)  shall  inquire  when  Divine  service  is  performed,  and  to  what 
number  of  the  patients,  (')  and  the  elfect  thereof,  and  also  what  occu- 
p:itions  or  amusements  are  provided  for  the  patients  and  the  result 
thereof,  and  whether  there  has  been  adopted  any  system  of  coercion, 
and  if  so  the  result  thereof,  and  also  as  to  the  classihcation  of  patients, 
and  also  as  to  the  condition  of  the  pauper  patients  (")  (if  any)  when  hrst 
received,  and  also  as  to  the  dietary  of  the  pauper  patients  (if  any),  and 
shall  also  make  such  other  inquiries  as  to  such  visiting  commissioners 
or  visitors  shall  seem  expedient ;  and  every  proprietor  (^)  or  superinten- 
dent of  a  hcensed  house  or  hospital  who  shall  not  give  full  and  true 
answers  to  the  best  of  his  knowledge  to  all  questions  which  the  visiting 
commissioners  and  visitors  respectively  shall  ask  in  reference  to  the 
matters  aforesaid  shall  be  guilty  of  a  misdemeanor. 

Sec.  LXV.  Upon  every  visit  of  the  visiting  commissioners  to  anv 
hcensed  houseC")  ortoany  hospital,(")  anduponevery  visit  of  the  visitors 
to  any  hcensed  house,  there  shall  be  laid  before  such  visiung  commis- 
sioners or  visitors,  as  the  case  may  be,  by  the  proprietor  ('^)  or  superin- 
tendent of  such  licensed  house  or  of  such  hospital,  a  hst  of  all  the  pa- 
tient3(")  then  insuch  house  or  hospital  (distinguishing-pauper  patients(i<) 
from  other  patients  and  males  from  females,  and  specif^  ino-  such  as 
are  deemed  curable),  and  also  the  several  books  by  this  Act  required 
to  be  kept  by  the  proprietor  or  superintendent  and  by  the  medical  at- 
tendant of  a  licensed  house  or  an  hospital,  and  also  all  orders  and  certifi- 
cates relating  to  patients  admitted  since  the  last  visitation  of  the  com- 
missioners or  visitors  (as  the  case  may  be),  and  also,  in  the  case  of  a 
licensed  house,  the  licence  then  in  force  for  such  house,  and  also  all 
such  other  orders,  certilicates,  documents,  and  papers  relating  to  any 
of  the  patients  at  any  time  received  into  such  licensed  house  or  hos- 
pital as  the  visiting  commissioners  or  visitors  shall  from  time  to  time 
require  to  be  produced  to  them,  and  the  said  visiting  commissioners 
or  visitors  a.s  the  case  may  be  shall  sign  the  said  books  as  having  been 
produced  to  them. 


(.')  .Sec.  114. 
(')  Sec.  114. 
(,»;  Sec.  114. 
Sec.  114. 


C)  Sec.  114. 
(')  Sec.  114. 
('";  Sec.  114. 
(")  Stc.  114. 


(')  Sec.  114. 
(')  Sec.  114. 
Sec.  114. 
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Sec.  LXVI.  There  shall  be  hung  up  in  some  conspicuous  part  of 
every  licensed  house  (')  a  copy  of  the  plan  given  to  the  commissioners 
or  justices  (^)  on  applying  for  the  hcence  for  such  house,  and  there  shall 
be  kept  in  every  licensed  house  and  in  every  hospital  in  which  lunatics 
shall  be  received  a  Queen's  printers'  copy  of  this  Act,  bound  up  in  a 
book  to  be  called  "  The  Visitors'  Book,"  and  the  said  visiting' commis- 
sioners and  visitors  respectively  shall  at  the  time  of  their  respective 
visitations  enter  therein  the  result  of  the  inspections  and  inquiries 
hereinbefore  directed  or  authorized  to  be  made  by  them  respectively, 
with  such  observations  (if  any)  as  they  shall  think  proper ;  and  there 
shall  also  be  kept  in  every  such  house  and  hospital  a  book  to  be  called 
"  The  Patients'  Book,"  and  the  visiting-  commissioners  and  visitors 
respectively  shall  at  the  times  of  their  respective  visitations  enter 
therein  such  observations  as  they  may  think  fit  respecting  the  state 
of  mind  or  body  of  any  patient  in  such  house  or  hospital. 

Sec  LXVII.  The  proprietor  (^)  or  resident  superintendent  of  every 
licensed  house  (^)  and  of  every  hospital  (^)  shall  within  three  days  after 
every  such  visit  by  the  visiting  commissioners  as  aforesaid  transmit 
a  true  and  perfect  copy  of  the  entries  made  by  them  in  "  The  Visitors 
Book  "  "  The  Patients'  Book,"  and  "  The  Medical  Visitation  Book"  re- 
spectively (distinguishing  the  entries  in  the  several  books)  to  the  com- 
missioners, and  shall,  within  three  days  after  every  such  visitation  by 
the  visitors,  transmit  a  true  and  perfect  copy  of  the  entries  made  by  thein 
as  aforesaid  (distinguishing  as  aforesaid)  to  the  commissioners,  and 
also  to  the  clerk  of  the  visitors  ;  and  the  copies  so  transmitted  to 
the  clerk  of  the  visitors  of  all  such  entries  relating  to  any  licensed 
house  and  made  since  the  grant  or  last  renewal  of  the  hcence  thereof, 
shall  be  laid  before  the  justices  on  taking  into  consideration  the  re- 
newal of  the  licence  to  the  house  to  which  such  entries  shall  relate ; 
and  every  such  proprietor  or  superintendent  as  aioresaid  who  shall 
omit  to  transmit,  as  hereinbefore  directed,  a  true  and  perfect  copy  of 
every  or  any  such  entry  as  aforesaid  shall  for  every  such  omission 
forfeit  a  sum  not  exceeding  £10.(6) 

Sec  LXVIII  The  commissioners  visiting  any  house  licensea  Dy 
iustices  {')  shall  carefully  consider  and  give  special  attention  to  the  state 
of  mind  of  any  patient  (^)  therein  confined  as  to  the  propriety  of  whose 
detention  theV  shall  doubt  (or  as  to  whose  sanity  their  attention  shall 
be  specially  called),  and  shall,  if  they  shall  think  that  tie  state  of 
mind  of  such  patient  is  doubtful,  and  that  the  propriety  of  his  deten- 
tion requires  further  consideration,  make  and  sig-n  a  minute  thereof  in 
the  Patients'  Book  of  such  house  ;  and  a  true  and  perfect  copy  of  every 
such  minute  shall,  within  two  clear  days  after  the  same  shall  have 
been  made,  be  sent  by  the  proprietor  {»)  or  superintendent  of  such  house 
to  the  clerk  of  the  visitors  of  such  house,  and  such  clerk  shall  forth- 
with communicate  the  same  to  the  said  visitors  or  some  two  of  them  (of 
Zhom  n.  physician,  surgeon,  or  apothecary  (■»)  shall  be  one),  and  such 
^isitoi's  shall  thereupon  immediately  visit  such  patient,  and  act  as  thev 
Sail  see  tit;  and  every  such  proprietor  or  superintendent  who  shall 

/n  s^r  114  C)  Sec.  114.  (')  Sec.  114. 

4   fee'    14  H  Sec.  114.  («)  Sec.  106. 

7  ut  O         114.  O  Sec.  114. 
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omit  to  send  a  true  and  perfect  copy,  as  hereinbefore  directed,  of 
every  or  any  such  last-mentioned  minute,  and  every  clerk  who  shall 
neglect  to  communicate  the  same  to  two  of  the  visitors  as  aforesaid 
shall  be  guilty  of  a  misdemeanor. 

Sec.  LXIX.  The  visiting  commissioners  shall  after  every  visitation 
by  them  to  every  hcensed  house  (')  not  being  within  their  immediate 
jurisdiction,  and  to  every  hospital,(^)  report  in  writing  the  general  result 
of  their  inspection  thereof  (together  with  such  special  circumstances, 
if  any,  as  they  may  deem  proper  to  notice)  to  the  commissioners,  and 
the  secretary  of  the  commissioners  shall  thereupon  enter  the  same 
in  a  book  to  be  kept  for  that  purpose. 

Sec.  LXX.  It  shall  be  lawful  for  the  commissioners  or  any  five  of 
them,  at  any  quarterly  or  special  meeting,  by  any  resolution  or 
resolutions  under  their  common  seal,  or  to  be  entered  in  a  book 
to  be  kept  for  that  purpose,  and  signed  by  five  at  least  of  the  commis- 
sioners present  at  such  meeting,  fi'om  time  to  time  to  make  such 
orders  and  rules  as  they  shall  think  tit  for  regulating  the  duties  of  the 
commissioners  or  any  of  them,  or  of  their  secretary,  clerks,  and 
servants,  or  for  the  due  or  better  performance  of  the  business  of  the 
commission :  Provided,  nevertheless,  that  the  secretary  of  the  com- 
missioners shall  give  to  every  commissioner,  so  far  as  circumstances 
will  admit,  not  less  than  seven  days'  notice  of  every  such  special 
meeting,  and  shall  in  the  summons  for  such  special  meeting  state  the 
purposes  for  which  the  same  is  intended  to  be  held. 

Sec.  LXXI.  It  shall  be  lawful  for  any  two  or  more  of  the  commis- 
sioners, or  any  two  visitors,  to  visit  and  to  inspect  any  licensed  house  (') 
or  hospital(*)  at  such  hour  of  the  night  as  they  shall  think  tit :  Provided, 
nevertheless,  that  no  such  visitor  shall  make  any  such  visitation 
or  inspection  except  of  a  licensed  house  within  their  jurisdiction. 

Sec.  LXXII.  If  and  when  any  person  who  signed  the  order  on 
which  any  person  (not  being  a  pauper)  (^)  was  received  into  any  licensed 
house,  (^)  or  into  any  hospital,  C)  shall  by  writing  under  his  hand  direct 
that  such  patient  (')  shall  be  discharged  or  removed,  then  and  in  such 
case  such  patient  shall  forthwith  be  discharged  or  removed  as  the 
person  who  signed  the  order  for  his  reception  shall  direct.  (^) 

.Sec.  LXXIII.  If  the  person  who  signed  the  order  on  which  any  pa- 
tient(">)  (not  being  a  pauper)  (")  was  received  into  any  licensed  house(") 
orintoanyhospital(")  be  incapable,  by  reason  of  insanity  or  absence  from 
England  or  otherwise,  of  giving  an  order  for  the  discharge  or  removal 
of  such  patient,  or  if  such  person  be  dead,  then  and  in  any  of  such 
cases  the  husband  or  wife  of  such  patient,  or  if  there  be  no  such 
husband  or  wife  the  father  of  such  patient,  or  if  there  be  no  father 
the  mother  of  such  patient,  or  if  there  be  no  mother  then  anyone  of  the 
nearest  of  kin  for  the  time  being  of  such  patient,  or  the  person  who 
made  the  last  payment  on  account  of  such  jiatient,  may  by  any 
writing  under  his  or  her  hand  give  such  direction  as  aforesaid  for  the 
discharge  or  removal  of  such  patient,  and  thereupon  such  patient 


(')  Sec.  114.  O  S'c.  114. 

(*)  Set-.  114.  (•)  Sec.  114. 
(»)  16^17  Vic.  c.  96.  g.  17. 


(')  Sec.  114. 
O  Sec.  111. 
('")  Sec.  114. 


{*)  Sec.  114. 
(»)  Sec.  114. 
(")  Sec.  114. 


(";  Sec.  114.        (")  Sec.  111. 


94  THE  PROTECTION  AFFORDED  BY  THE  LAW 

shall  be  forthwith  discharged  or  removed  as  the  person  giving  such 
direction  shall  direct.  (') 

Sec.  LXXIV.  The  guardians  of  any  parish  (=)  or  union  may,  by  a 
minute  of  their  board  or  an  ofBciating  clergyman  (')  of  any  parish 
not  under  a  board  of  guardians  and  one  of  the  overseers  thereof, 
or  any  two  justices  ('')  of  the  county  or  borough  in  which  such  last 
mentioned  parish  is  situate,  may,  by  writing  under  the  hands  respec- 
tively of  such  clergyman  and  overseer,  or  of  such  justices,  direct  that 
any  pauper  (*)  patient  (")  belonging  to  such  parish  or  union,  and  de- 
tained in  any  licensed  house  (')  or  any  hospital,  (*)  shall  be  discharged 
or  removed  therefrom,  and  may  direct  the  mode  of  such  discharge  or 
removal ;  and  if  a  copy  of  such  minute  or  such  writing  be  produced 
to  the  proprietor  (»)  or  superintendent  of  such  licensed  house  or  such 
hospital,  he  shall  forthwith  discharge  or  remove  such  ]3atient,  or  cause 
or  suifer  such  patient  to  be  discharged  or  removed  accordingly. 

Sec.  LXXV.  No  patient  {">)  shall  be  discharged  or  removed,  under 
any  of  the  powers  hereinbefore  contained  from  any  licensed  house  (")  or 
any  hospital  ('^)  if  the  physician,  surgeon,  or  apothecary  by  whom  the 
same  shall  be  kept,  or  who  shall  be  the  regular  medical  attendant 
thereof,  shall  by  writing  under  his  hand  certify  that  in  his  opmion 
such  patient  is  dangerous  and  unlit  to  be  at  large,  together  with  the 
grounds  on  which  such  opinion  is  founded,  unless  the  commissioners 
visiting  such  house  or  the  visitors  of  such  house  shall,  after  such  certi- 
ficates shall  have  been  produced  to  them,  give  their  consent  in  writing 
that  such  patient  shall  be  discharged  or  removed  ;  provided  that  nothing 
herein  contained  shall  prevent  any  patient  from  being  transferred  from 
any  licensed  house  or  any  hospital  to  any  other  licensed  house  or  any 
other  hospital,  or  to  any  asylum,  C^)  but  in  such  case  every  such  patient 
shall  be  placed  under  the  control  of  an  attendant  belonging  to  the 
licensed  house,  hospital,  or  asylum,  to  or  from  which  he  shall  be  about 
to  be  removed  for  the  purpose  of  such  removal,  and  shall  remain  under 
such  control  until  such  time  as  such  removal  shall  be  duly  affected. 

Sec.  LXXVI.  It  shall  be  lawful  for  any  two  or  more  of  the  com- 
missioners to  make  visits  to  any  patientC")  detained  in  any  house  licensed 
by  the  commissioners  on  such  days  and  at  such  hours  as  thev  shall 
think  fit;  and  if  after  two  distinct  and  separate  visits  so  made  (seven 
days  at  least  to  intervene  between  such  visits)  it  shall  appear  to  such 
visiting  commissioners  that  such  patient  is  detained  without  sufiicient 
cause,  it  shall  be  lawful  for  the  commissioners,  if  they  shall  think  fat, 
to  make  such  order  as  to  the  commissioners  shall  seem  meet  tor  the 
discharge  of  such  patient,  and  such  patient  shall  be  discharged  ac- 
cordingly. ^  ^,  „ 

Sec  LXXVII.  It  shall  be  lawful  for  any  two  or  more  of  the  com- 
missioners, of  whom  one  shall  be  a  physician  and  one  a  barrister,  to 
make  special  visits  to  any  patient  C^)  detained  in  any  house  licensed  by 
the  justices      or  in  any  hospital,      on  such  days  and  at  such  hours  as 
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they  shall  think  fit ;  and  if  after  two  distinct  and  separate  visits  so  made 
it  shall  appear  to  such  visiting  commissioners  that  such  patient  is 
detained  without  sufficient  cause,  the^^  may  make  such  order  as  to 
them  shall  seem  meet  for  the  discharg-e  of  such  jjatient,  and  such 
patient  shall  be  discharged  accordingly. 

Sec.  LXJSVIII.  It  shall  be  lawful  for  any  two  or  more  of  the 
visitors  of  any  licensed  house,  (')  of  whom  one  shall  be  a  physician,  sur- 
geon, or  apothecary,  to  make  special  visits  to  any  patient  detained  in 
such  house,  on  such  days  and  at  such  hours  as  they  shall  think  fit ;  and 
if  after  two  distinct  and  separate  visits  so  made  it  shall  appear  to  such 
visitors  that  such  patient  is  detained  without  sufficient  cause,  they  may 
make  such  order  as  to  them  shall  seem  meet  for  the  discbarge  of  such 
patient,  and  such  patient  shall  be  dischai'ged  accordingly. 

Sec.  LiXIX.  Every  such  order,  by  any  commissioners  or  visitors 
for  the  discharge  of  a  patient  (3)  from  any  house  licensed  by  justices  (") 
or  from  any  hospital  (^)  shall  be  signed  by  them,  and  that  each  of  such 
special  visits  shall  be  by  the  same  commissioners  or  visitors  ;  and  it 
shall  not  be  lawful  for  such  commissioners  or  visitors  to  order  the  dis- 
charge of  any  patient  from  any  such  last-mentioned  house  or  hospital 
without  having  previously,  if  "the  medical  attendant  of  such  house  or 
hospital  shall  have  tendered  himself  for  that  purpose,  examined  him 
as  to  his  opinion  respecting  the  fitness  of  such  patient  to  be  discharged  ; 
and  if  such  commissioners  or  visitors  shall,  after  so  examining  such 
medical  attendant,  discharge  such  patient,  and  such  medical  attendant 
shall  furnish  them  with  any  statement  in  writing  containing  his 
reasons  against  the  discharge  of  such  patient,  they  shall  forthwith 
transmit  such  statement  to  the  commissioners  or  to  the  clerk  of  the 
visitors  as  the  case  may  require,  to  be  kept  and  registered  in  a  book 
lor  that  purpose. 

Sec.  LXXX.  2^ot  less  than  seven  days  shall  intervene  between  the 
first  and  second  special  visits ;  and  such  commissioners  or  visitors  shall, 
seven  days  previously  to  the  second  of  such  special  visits,  give  notice 
thereof,  either  by  post  or  by  an  entry  in  the  Patients'  Book  to  the  pro- 
pnetor  («)  or  superintendent  of  the  house  licensed  by  justices,(7)  or  of  the 
hospital  (*)  in  which  the  patient(5)  intended  to  be  visited  is  detained ;  and 
.such  proprietor  or  superintendent  shall  forthwith,  if  possible,  transmit 
by  post  a  copy  of  such  notice— in  the  case  of  a  patient  not  being 
a  pauper,  (">)  to  the  person  by  whose  authority  such  patient  was  received 
into  such  house,  or  by  whom  the  last  payment  on  account  of  such 
r)atient  was  made ;  and  in  the  case  of  a  pauper,  to  the  guardians 
01  his  j«nsh  or  union,  or  if  there  be  no  such  guardians  to  one  of 
the  overseers  for  the  time  being  of  his  parish  ;  and  also  in  the  case  of 
any  patient  detained  in  a  house  licensed  by  justices,  to  the  clerk  of  the 
visitors  of  such  house. 

Sec.  LXXXI.  None  of  the  powers  of  discharge  hereinbefore  con- 
tained shall  extend  to  any  person  who  shall  have  been  found  lunatic  (") 
by  inquisition,  or  under  any  inquiry  directed  by  the  Lord  Chancellor 
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in  pursuance  of  the  powers  in  that  behalf  hereinafter  (')  given  to  him, 
nor  to  any  lunatic  confined  under  any  order  or  authority  of  Her 
Majesty's  principal  Secretary  of  State  for  the  Home  Department, 
or  under  the  order  of  any  Court  of  criminal  jurisdiction. 

Sec.  LXXXII.  It  snail  be  lawful  for  the  visitors  of  any  hcensed 
house  (')  at  any  time  to  determine  and  regulate  the  dietary  of  the  pau- 
per (3)  patients  therein;  and  it  shall  be  lawful  for  the  visiting  commis- 
sioners at  any  time  to  determine  and  regulate  the  dietary  of  the 
pauper  patients  in  any  licensed  house  or  in  any  hospital ;  ("i)  and  if  such 
determination  and  regulation  of  any  visitors  and  of  the  visiting 
commissioners  shall  not  a^ree  with  each  other,  then  the  determination 
and  regulation  of  the  visiting  commissioners  shall  be  followed  :  Pro- 
vided always  nevertheless,  that  every  such  regulation  shall  be  made 
to  take  elfect  only  from  such  time  as  not  to  affect  any  contract 
existing  on  the  1st  day  of  June  last  for  the  maintenance"  of  pauper 
patients  before  the  1st  day  of  June,  1846,  or  the  expiration  of  such 
contract,  whichever  shall  first  happen. 

Sec.  LXXXIII.  If  any  person  shall  apply  to  any  visitor  in  order 
to  be  informed  whether  any  particular  jjerson  is  confined  in  any 
licensed  house  (^)  within  the  jurisdiction  of  such  visitor,  the  said  visitor, 
if  he  shall  think  it  reasonable  to  permit  such  inquiry  to  be  made,  shall 
sign  an  order  to  the  clerk  of  the  visitors,  and  the  said  clerk  shall,  on 
receipt  of  such  order  and  on  payment  to  him  of  a  sum  not  exceeding 
7s.  for  his  ti  ouble,  make  search  amongst  the  returns  made  to  him  in 
pursuance  of  this  Act  whether  the  person  inquired  after  is  or  has  been 
within  the  then  last  twelve  calendar  months  confined  in  any  licensed 
house  within  the  jurisdiction  of  such  visitor;  and  if  it  shall  appear 
that  such  person  is  or  has  been  so  confined,  the  said  clerk  shall  deliver 
to  the  person  so  applying  a  statement  in  writing  specifying  the 
situation  of  the  house  in  which  the  person  so  inquired  after  appears  to 
be  or  to  have  been  confined  and  of  the  name  of  the  proprietor  (^) 
or  resident  superintendent  thereof,  and  also  the  date  of  the  admission 
of  such  person  into  such  licensed  house,  and  (in  case  of  his  having 
been  removed  or  discharged)  the  date  of  his  removal  or  discharge 
therefrom. 

Sec.  LXXXIV.  If  any  person  shall  apply  to  any  commissioner 
in  order  to  be  informed  whether  any  particular  jierson  is  confined  in  any 
licensed  house, (')  or  in  any  hospital,(*)  asylum, (')  or  other  place  by  this 
Act  made  subject  to  the  visitation  of  the  commissioners,  such  com- 
missioner, if  he  shall  think  it  reasonable  to  permit  such  inquiry  to  be 
made,  shall  sign  an  order  to  the  secretary  ot  the  commissioners,  and 
the  secretary  shall,  on  the  receipt  of  such  order,  and  on  payment  to 
him  of  a  sum  not  exceeding  7s.  (to  be  applied  as  hereinbefore  ('")  pro- 
vided), make  search  amongst  the  returns  made  in  pursuance  of  this 
Act,  or  of  any  of  the  Acts  hereby  repealed,  whether  the  person  in- 
quired after  is  or  has  been  within  the  last  12  calendar  months  con- 
fined in  any  house,  hospital,  asylum,  or  place  by  this  Act  made  sub-  1 1 
ject  to  the  visitation  of  the  commissioners  ;  and  if  it  shall  appear  that  i 
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such  person  is  or  has  been  so  confined  the  secretary  shall  deliver  to  the 
person  so  applying'  a  statement  in  writing-  specifying  the  situation  of 
the  house,  hospital,  asylum,  or  place  in  which  the  person  so  inquired 
after  appears  to  be  or  to  have  been  confined,  and  also  (so  far  as  the 
said  secretary  can  ascerttiin  the  same  from  any  register  or  return  in 
his  possession)  the  name  of  the  proprietor,(')  superintendent,  or  princi- 
pal officer  of  such  house,  hospital,  asylum,  or  place,  and  also  the  date 
of  the  admission  of  such  person  into  such  licensed  house,  hospital, 
asylum,  or  other  place,  and  (in  case  of  his  having  been  removed  or 
discharged)  the  date  of  his  removal  or  dischaige  therefrom. 

Sec.  LXXXV.  It  shall  be  lawful  for  any  one  of  the  commissioners, 
as  to  patients  C)  confined  in  any  house,  hospital,  (^)  or  other  place  (not 
being  a  gaol),  hereby  authorized  to  be  visited  by  the  commissioners,  and 
also  for  any  one  of  the  visitors  of  any  licensed  house  (")  as  to  patients 
confined  in  such  house  at  anytime,  to  give  an  order  in  writing  under 
the  hand  of  such  one  commissioner  or  visitor  for  the  admission  to  any 
patient  of  any  relation  or  friend  of  such  patient  (or  of  any  medical 
or  other  person  whom  any  relation  or  friend  of  such  patient  shall  de- 
sire to  be  admitted  to  him),  and  such  order  of  admission  may  be  either 
for  a  single  admission,  or  for  an  admission  for  any  limited  number  of 
times,  or  for  admission  generally  at  all  reasonable  times,  and  either 
with  or  without  any  restriction  as  to  such  admission  or  admissions 
being  in  the  presence  of  a  keeper  or  not,  or  otherwise;  and  if  the 
proprietor  ('}  or  superintendent  of  any  such  house,  hospital,  or  place, 
shall  refuse  admission  to  or  shall  prevent  or  obstruct  the  admission  to 
any  patient  of  any  relation,  friend,  or  other  person  who  shall 
produce  such  order  of  admission  as  aforesaid,  he  shall  for  every 
snch  refusal,  prevention,  or  obstruction,  forfeit  a  sum  not  exceedine- 
£20.(6)  ^ 

Sec.  LXXXVT.  It  shall  be  lawful  for  the  proprietor  C)  or  superinten- 
dent of  any  licensed  house  or  of  any  hospital,  (*)  with  the  consent  in 
writing  of  any  two  of  the  commissioners,  or  in  the  case  of  a  house 
heensed  by  justices  (^)  of  any  two  of  the  visitors  of  such  house,  to  send  or 
take  under  proper  control  any  patient  ('»)  to  anv  specified  place  for  any 
definite  time,  for  the  benefit  of  his  health :  (")  Provided  always,  never- 
theless, that  before  any  such  consent  as  aforesaid  shall  be  given  by 
any  commiijsioners  or  visitors  the  approval  in  writing  of  the  person  who 
.•dgned  the  order  for  the  reception  of  such  patient,  or  by  whom  the  past 
payment  on  account  of  such  patient  was  made,  shall  be  produced  to 
such  commissioners  or  visitors,  unless  they  shall,  on  cause  being 
shown,  dispen.'se  with  the  same. 

Sec.  LXXXVII.  In  every  case  in  which  any  patient  ('^)  shall  under 
any  of  the  powers  or  provisions  of  this  Act  be  removed  temporarily 
from  the  house  or  hosjiital  {")  into  which  the  order  for  his  reception  was 
2nven,  or  be  transferred  from  such  house  or  hospital  into  any  new 

-use,  and  also  in  every  case  in  which  anv  patient  shall  escape  from 
'uy  hou.se  or  hospital,  and  shall  be  retaken  within  14  days  next  after 
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such  escape,  the  certificate  or  certificates  relating  to  and  the  original 
order  for  the  reception  of  such  patient  shall  respectively  remain  in 
force  in  the  same  manner  as  the  same  would  have  done  if  such  patient 
had  not  been  so  removed  or  transferred,  or  had  not  so  escaped  and 
been  retaken. 

Sec.  LXXXVIII.  The  commissioners  shall  at  the  expiration  of  every 
six  calendar  months  report  to  the  Lord  Chancellor(')  the  number  of  visits 
which  they  shall  have  made,  the  number  of  patients  (^)  whom  they 
shall  have  seen,  and  the  number  of  miles  which  they  shall  have  tra- 
velled during  such  months,  and  shall  on  the  first  day  of  January  in 
each  year  make  a  return  to  the  Lord  Chancellor  of  all  sums  received 
by  them  for  travelling  expenses,  or  upon  any  other  and  what  account, 
and  shall  also  in  the  month  of  June  (^)  in  every  year  make  to  the  Lord 
Chancellor  a  report  of  the  state  and  condition  of  the  several  houses, 
hospitals,  asylums,  and  other  places  visited  by  them  under  this  Act 
and  of  the  care  of  the  patients  therein  and  of  such  other  particulars 
as  they  shall  think  deserving  of  notice ;  and  a  true  copy  of  such  re- 
ports, showing  the  number  of  visits  made,  the  number  of  patients 
seen,  and  the  number  of  miles  travelled,  and  also  a  copy  of  such  re- 
turn of  sums  received  for  travelling  expenses,  or  on  any  other  and 
what  account,  shall  be  laid  before  Parliament  within  21  days  next 
after  the  commencement  of  every  session  of  Parliament. 

Sec.  LXXXIX.  repealed.  {')  ,    ,  . 

Sec.  XC.  Wo  person  (unless  he  be  a  person  who  denves  no  profit 
from  the  charge,  or  a  committee  appointed  by  the  Loi-d  Chancellor)  (*) 
shall  receive  to  board  or  lodge  in  any  house  other  than  an  hospital  ( ) 
registered  under  this  Act,  or  an  asylum,  (')  or  a  house  licensed  under 
this  Act  or  under  one  of  the  Acts  hereinbefore  repealed,  or  take  the 
care  or  charge  of  any  one  patient  («)  as  a  lunatic  i,^)  or  alleged  lunatic, 
without  the  like  order  and  medical  certificates  in  respect  ot  such 
patient  as  are  hereinbefore  required  on  the  reception  of  a  patient  (not 
being  a  pauper)  into  a  licensed  house ;('»)  and  every  person  (except  a 
person  deriving  no  profit  from  the  charge,  or  a  committee  appointed 
by  the  Lord  Chancellor)  who  shall  receive  to  board  or  lodge  in  any 
unlicensed  house,  not  being  a  registered  hospital  or  an  asylum,  or  take 
the  care  or  charge  of  any  one  patient  as  a  lunatic  or  alleged  lunatic, 
shall,  within  seven  clear  days  after  so  receiving  or  taking  such  patient, 
transmit  to  the  secretary  of  the  commissioners  a  true  and  perfect  copy 
of  the  order  and  medical  certificates  on  which  such  patient  has  been  so 
received,  and  a  statement  of  the  date  of  such  reception,  and  of  the 
situation  of  the  house  into  which  such  patient  has  been  received,  and 
of  the  christian  and  surname  and  occupation  of  the  occupier  thereof, 
and  of  the  person  by  whom  the  care  and  charge  of  such  patient  has 
been  taken;  and  every  such  patient  shall  at  least  once  m  every  two 
weeks  be  visited  (")  bV  a  physician,  surgeon,  or  apothecary  not  de- 
riving and  not  having  a  partner,  father,  son,  or  brother  who  denves 
any  profit  from  the  care  or  charge  of  such  patient ;  and  such  physician, 


0)  Sec.  114.         C)  Sec.  114. 
(*•)  16  &•  17  Vic.  c.  96,  s.  27. 
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surgreon,  or  apothecary,  shall  enter  in  a  book,  to  be  kept  at  the  house 
or  hospital  for  that  purpose,  to  be  called  "  The  Medical  Visitation 
Book,"  the  date  of  each  of  his  visits,  and  a  statement  of  the  condition 
of  the  patient's  health,  both  mental  and  bodily,  and  of  the  condition  of 
the  house  in  which  such  patient  is,  and  such  book  shall  be  produced  to 
the  visiting  commissioner  on  every  visit,  and  shall  be  signed  by  him 
as  having  been  so  produced;  and  the  person  by  whom  the  care  or 
charge  of  such  patient  has  been  taken,  or  into  whose  house  he  has 
been  received  as  aforesaid,  shall  transmit  to  the  secretary  of  the  com- 
missioners the  same  notices  and  statements  of  the  death,  removal, 
escape,  and  recapture  of  such  lunatic,  and  within  the  same  periods  as 
are  hereinbefore  required  in  the  case  of  the  death,  removal,  escape, 
and  recapture  of  a  patient  (not  being  a  pauper)  received  into  a 
licensed  house;  and  that  every  person  who  shall  receive  into  an 
unUcensed  house,  not  being  a  registered  hospital  nor  an  asylum, 
or  take  the  care  or  charge  of  any  person  therein  as  a  lunatic,  without 
first  having  such  order  and  medical  certificates  as  aforesaid,  or  who, 
having  received  any  such  patient,  shaD  not  within  the  several  periods 
aforesaid  transmit  to  the  secretary  of  the  commissioners  such  copy, 
statement,  and  notices  as  aforesaid,  or  shall  fail  to  cause  such  patient 
to  be  so  visited  by  a  medical  attendant  as  aforesaid,  and  every  such 
medical  attendant  who  shall  make  an  untrue  entry  in  the  said 
Medical  Visitation  Book,  shall  be  guilty  of  a  misdemeanor. 

Sec.  XCI.  The  secretary  to  the  commissioners  shall  preserve 
every  copy  transmitted  as  aforesaid  of  the  order  and  certificates  for 
the  reception  of  any  patient  (')  as  a  lunatic  (=)  into  an  unlicensed 
house,  and  every  statement  and  notice  which  may  be  transmitted  to 
such  secretary  with  respect  to  any  such  patient  aforesaid,  and  shall 
enter  the  same  (in  such  form  as  the  private  committee  shall  direct) 
ma  book  to  be  kept  for  that  purpose,  to  be  called  "The  Private 
Register,"  and  such  private  register  shall  be  kept  by  such  secretary 
in  his  own  custody,  and  shall  be  inspected  only  by  the  members  for 
the  time  being  of  the  said  private  committee  and  by  such  other  per- 
sons as  the  Lord  Cliancellor(^)  shall  by  writing  under  his  hand  appoint. 

XCII.  It  shall  be  lawful  for  any  one  member  of  the  said  private 
committee,  on  the  direction  of  such  committee  or  of  any  two  members 
thereof  (of  whom  the  one  member  aforesaid  may  be  one),  at  all  reason- 
able times  to  visit  every  or  any  unlicensed  house  in  which  one  patient('') 
only  Ls  received  as  a  lunatic  (*)  (unless  such  patient  be  so  received  by  a 
person  deriving  no  profit  from  the  charge,  or  by  a  committee  ap- 
pointed by  the  Loru  Chancellor),  («)  and  to  inquire  and  report  to  the 
«aid  private  committee  on  the  treatment  and  state  of  health,  both 
bodily  and  mental,  of  such  patient,  and  a  copy  of  every  or  any  such 
report  shall  be  entered  in  a  private  register  to  be  kept  for  that  pur- 
P^'f. '%  secretary  of  the  commissioners,  and  another  copy  thereof 
shall,  if  such  private  committee  thuik  it  expedient,  be  laid  before 
the  Urd  Cliancellor. 

Sec.  XCIII.  It  shall  be  lawful  for  the  Lord  Chancellor,  (')  on  the 
representation  of  the  said  private  committee  accompanied  with  a 
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cony  of  a  report  made  as  last  aforesaid  as  to  any  patient  (')  received  or 
detained  as  a  lunatic  (^)  in  an  unlicensed  house  as  aforesaid,  to  make 
an  order  that  such  patient  shall  be  removed  from  such  house  and 
from  the  care  and  charge  of  the  person  under  whose  care  and  charge 
such  lunatic  may  be,  and  any  person  detaining  such  lunatic  in  such 
hou«e  or  in  such  care  or  charge  for  the  space  of  three  days  after  a 
copy  of  such  order  shall  have  been  left  at  such  house  or  served  on 
such  person  shall  be  guilty  of  a  misdemeanor. 

Sec  XCIV.  Whenever  the  commissioners  shall  have  reason  to 
suppose  that  the  property  of  any  person  detained  or  taken  charge  of 
as  a  lunatic  {^)  is  not  duly  protected,  or  that  the  income  thereof  is  not 
duly  applied  for  his  maintenance,  such  commissioners  shall  make 
such  inquiries  relative  thereto  as  they  shall  think  proper,  and  report 
thereon  to  the  Lord  Chancellor.  (*) 


n  Sec  114.  (')  Sec.  114.  O  Sec.  114. 

h)  The  proceedings  for  which  this  section  and  the  four  following  sections 
provide  are  now  discontinued,  for  the  Act  16  &  17  Vic.  c.  70,  after  reciting 
that  "  Whereas  proceedings  under  commissions  confer  larger  and  more  ettec- 
tual  powers  for  the  due  protection,  care,  and  management,  and  of  the  persons 
and  estates  of  persons  of  unsound  mind  than  proceedings  under  the  Act  of  the 
Session  of  Parliament,  holden  in  the  8th  &  9th  years  of  the  reign  of  Her 
M  esty.  chapter  100,  sees.  94.  95,  96,  97,  98  (b^*'^  ^^f^ 
expenses  of  proceedings  under  commission  will  be  much  diminished  by  this 

^"'''^eclT  ^l/shaU  not  be  lawful  for  the  Lord  Chancellor  to  direct  that  one 
of  the  Masters  shall  make  such  examination  as  by  the  95th  section  of  the 
it  mentioned  Act  is  authorized  in  any  cases  in  which  a  petition  or  repor 
upon  which  such  direction  of  the  Lord  Chancellor  might  be  founded^ shall 
not  have  been  presented  or  made  before  the  commencement  of  th's  Act 

To  carry  ouf  the  proceedings  under  the  Act  8  &  9  Vic.  c.  100  ss  94  95. 
96  97  98,  the  following  General  Order  was  issued  1st  December,  1845  - 

G  O    1st  December,  1845         That  every  report  made  by  either  of  the 
Masters 'in  Lunacy  as  to  the  lunacy  of  any  person  in  pursuance  of  any 
directTon  given  by  L  Lord  Chancellor  under  the  provisions  of  the  above- 
ment ione/Act  of  Parliament  (8  &  9  Vic.  c.  100),  be  within  one  calendar  mon  h 
from  the  date  thereof  filed  by  the  clerk  of  the  said  Masters  in  Lunacy  with 
he  secretary  of  lunatics,  and  be  submitted  to  the  Lord  Chancellor  for  con- 
firmat  on     2?  That  when  any  such  report  finding  the  person  tberem  named 
fo  beTlunatt  shall  have  been  so  confirmed,  either  of  the  said  Masters  do 
rom  t  oie"  o  time,  and  without  any  special  order  in  the  matter  inquire  and 
*  „\.r.  U  ni-  are  the  heir  or  he  rs  at  aw  and  next  of  kin  ot  the  lunatic, 
X  e  ier  on  orTerso^^^^^^^^  be  entitled  to  his  estate  or  to  shares 

thereof  under  the  s'^^atutes  for  the  distribution  of  intestates'  estates,  in  case  he 
at  the  date  of  such  inquiry  dead  intestate,  to  whom  due  notice  of 
T.IndL   he  Master  in  Lunacy  is  to  be  given-,  and  also  inquire  and  report 
is  fhe  situadon  of  the  lunatic  and  the  nature  of  the  lunacy,  and  who  is 
what  is  the  sit"a"°  Pppointed  receiver  of  the  estate  of  such 

Tic  and'o?  Ch^  t  f^rtine  of't'he  lunatic  consists  and  what  is  the 
lunatic,  and  J^"  therefrom,  and  in  what  manner,  and  at  what  expense, 
'7h"v':iom  and  w l  er"!  e  lunaU;  has  been  maintained ;  and  whether  any- 
and  by  '^ho'P  ^"f/"^^  J,,^  ^hom  in  respect  of  such  past  maintenance, 
thing  and  what  ^^'^J^^f^^j  „,i,i„^  frL  income  the  same  ought  to  be 

Sd:r^Xrisfi7l:J;"  ^or  tl.  maintenance  and  sup- 
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Sec.  XCV.  When  any  person  shall  have  been  received  or  taken 
cliarge  of  as  a  lunatic  (')  upon  an  order  and  certiiicates,  or  an  order  and 


port  of  the  lunatic  for  the  time  past  and  to  come,  regard  being  had  to  the 
circumstances  and  estate  of  the  lunatic,  and  from  what  time  such  allowance 
sboald  commence :  Provided  always,  that  either  of  the  said  Masters  may 
after  such  direction  given  by  the  Lord  Chancellor  and  before  the  coufirmation 
of  such  report  as  aforesaid,  if  it  shall  to  such  Master  seem  expedient,  com- 
mence and  take  evidence  as  to  all  or  any  of  the  aforesaid  inquiries.  3.  That 
either  of  the  said  Masters  in  Lunicy  be  at  liberty,  after  the  confirmation  of 
such  rcj  ort  under  the  said  Act  as  aforesaid,  to  receive  any  proposal  or  con- 
duct any  inquiry  as  to  the  protection,  care,  and  mauHgement  of  the  person, 
or  estate  ol  the  person  in  such  report  found  to  be  a  lunatic,  and  may  report 
thereon  as  to  such  Master  shall  seem  fit ;  but  e/ery  such  report  shall  be  sub- 
mitted for  confirmation,  as  is  done  with  respect  to  reports  when  made  on 
special  reference.  4.  That  every  receiver  to  be  appointed  under  the  pro- 
visions of  the  said  Act,  or  his  legal  personal  representatives,  as  the  case  may 
be.  do  from  time  to  time,  without  any  special  order  in  the  lunacy  for  that 
purpose,  attend  before  one  of  the  Masters  in  Lunacy,  and  have  an  account  of 
his  or  their  receipts  and  payments  for  and  on  account  of  the  lunatic  and  bis 
estate  tLiken  and  passed ;  and  that  in  taking  and  passing  such  accounts,  the 
Master  in  Lunacy  make  unto  the  receiver,  or  his  legal  personal  representa- 
tives, as  the  case  may  be,  all  jnst  allowances,  including  an  allowance  of  his 
and  their  rea-onable  and  proper  costs,  charges,  and  expenses,  and  those  of 
the  next  of  kin  of  tLe  lunatic,  of  passing  such  accounts;  and  that  the  General 
Orders,  rules,  and  regulations  for  the  time  being  in  force  with  respect  to  the 
accounts  of  committees  and  receivers  of  the  estates  of  lunatics  found  such  by 
inquisition  and  the  balances  thereon  shall,  so  far  as  the  same  may  be  appli- 
cable, be  in  force  with  respect  to  the  accounts  of  receivers  of  the  estates  of 
lunatics  under  certificate,  and  the  balances  thereon.  5.  That  either  of  the 
Masters  in  Lunacy  may  from  time  to  time  determine  whether  all  or  how 
many  and  which  of  the  next  of  kin,  or  of  the  heirs  of  any  such  lunatic  as 
aforesaid,  shall,  unless  at  their  own  costs,  attend  before  the  Maslers  in 
Lunacy  on  any  proceedings  in  the  lunacy,  and  that  no  other  of  such  parties 
shall  be  allowed  costs  out  of  the  estate,  unless  by  special  order  for  that  pur- 
pose. 6.  That  either  of  the  Masters  in  Lunacy  be  at  liberty  from  time  to  time, 
and  at  the  request  of  any  party  or  otherwise,  to  make  separate  reports,  or  a 
separate  report,  and  to  state  any  circumstances  as  to  the  subject  matter  of  the 
report  s^tecially  as  he  shall  think  fit.  7.  That  the  protection,  care,  and 
management  of  the  person  and  estate  of  every  such  lunatic  as  aforesaid  shall 
continue  for  six  months  after  such  person  shall  cease  to  be  detained  as  a  lunatic 
upon  an  (irder  and  certificates,  or  order  and  certificate,  as  the  case  may  be, 
unless  the  Lord  Chancellor  shall  in  any  case  by  order  in  the  particular  matter 
otherwise!  direct.  8.  That  until  further  order  the  clerks  to  the  Masters  in 
Lunacy,  and  the  secretary  of  lunatics,  take  and  receive  for  the  business  done 
under  tr.e  said  Act  the  like  fees  to  those  for  the  time  being  received  and  taken 
by  them  respectively  for  the  like  business  under  or  by  virtue  of  the  Act  jiassed 
in  the  .ith  and  6th  years  of  the  reign  of  Her  present  Majesty,  intituled  "  An  Act 
to  alter  and  amend  the  Practice  and  course  of  Proceeding  under  Commissions 
in  the  nature  of  Writs  de  Lunalico  Ivquirendo ;"  and  that  all  fees  so  t.iken 
and  received  be  once  in  every  month  paid  into  the  Bank  of  Engliind  to  the 
credit  of  he  Accountant- General  of  the  Court  of  Chancery  to  the  account 
entitled,  "  The  Suitors'  Fee  Fa  id  Account,"  together  with  and  as  part  of  the 
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certificate,  in  j)ursuance  of  the  provisions  of  this  Act,  or  of  any  Act 
hereinbefore  repealed,  and  shall  either  have  been  detained  as  a  lunatic 
for  the  12  months  then  last  past,  or  shall  have  been  the  subject  of  a 
report  by  the  commissioners  in  pursuance  of  the  provision  lastly 
hereijibefore  contained,  it  shall  be  lawful  for  the  Lord  Chancellor  (')  to 
direct  that  one  of  the  said  Masters  in  Lunacy  shall,  and  thereupon 
one  of  the  said  Masters  shall  personally  examine  such  person,  and 
shall  take  such  evidence  and  call  for  such  information  as  to  such 
Master  shall  seem  necessary  to  satisfy  him  whether  such  person  is  a 
lunatic,  and  shall  report  thereon  to  the  Lord  Chancellor,  and  such 
report  shall  be  filed  with  the  secretary  of  lunatics ;  and  it  shall  be 
lawful  for  the  Lord  Chancellor  from  time  to  time  to  make  orders  for 
the  appointment  of  a  guardian,  or  otherwise  for  the  protection,  care, 
and  management  of  the  person  of  any  person  who  shall  by  any  such 
report  as  last  aforesaid  be  found  to  be  a  lunatic,  and  such  guardian 
shall  have  the  same  powers  and  authorities  as  a  committee  of  the 
person  of  a  lunatic  found  such  by  inquisition  now  has,  and  also  to 
make  orders  for  the  appointment  of  a  receiver  or  otherwise  for  the 
protection,  care,  and  management  of  the  estate  of  sucli  lunatic,  and 
sucii  receiver  shall  have  the  same  powers  and  authorities  as  a  receiver 

fees  payable  under  the  said  last  mentioned  Act,  and  be  applied  as  part  of  such 
last  mentioned  fees. 

And  to  remove  doubts  which  had  arisen  whether  the  8  &  9  Vic.  c.  100, 
extended  to  authorize  a  receiver  appointed  under  sec.  95  of  the  Act  to  receive 
dividends  on  Government  or  Bank  Stock  or  Annuities  standing  in  tlie  name  of 
the  idiot,  lunatic,  or  person  of  unsound  mind,  an  Act  15  &  16  Vic.  c.  48,  was 
passed,  which  enact  d :  -i    ,  j 

Sec.  4.  Every  receiver  of  the  estate  of  such  lunatic  ns  aforesaid  already 
appointed,  or  who  may  be  hereafter  appointed  under  the  powers  in  the  said  last 
recited  Act  (8  &  9  Vic.  c.  100) ,  shall  have  full  power  to  demand  and  to  receive, 
and  to  give  effectual  receipts  for,  the  dividends  due  or  to  become  due  of  any 
stock  belonging  to  the  lunatic.  ^  „     ,  it 

Sec.  5.  This  Act  shall  be,  and  is  hereby  declared  to  be,  a  full  and  complete 
indemnity  and  discharge  to  the  governor  and  company  of  the  Bank  of  England, 
and  all  other  companies  and  societies,  and  their  officers  and  servants,  lor  all 
acts  and  things  done  or  permitted  to  be  done  pursuant  thereto,  and  such  acts 
and  things  shall  not  be  questioned  or  impeached  in  any  court  of  lasv  or  equity 
to  their  prejudice  or  detriment. 

!;ec.  6.  The  person  or  persons  for  the  time  being  intrusted  as  aforesaid 
a  e.  intrusted  by  virtue  of  the  Queen's  dgn  manual  with  the  care  and  com- 
mitment of  the  custody  of  the  persons  and  estates  of  persons  found  idiot, 
lunatic,  and  of  unsound  mind)  may,  by  order  upon  a  petition  direct  the 
receiver  to  make  such  repairs  and  improvements  of  or  upon  the  land  of  tbe 
lunatic  or  to  make  to  the  tenant  executing  the  same  such  allowance  in  respect 
thereof  by  and  out  of  the  lunatic's  income,  and  also  to  make  and  execute  such 
coniracts,  agreements,  leases,  or  underleases  of  or  concerning  the  same  as  may 
see.n  expedient  for  the  preservation  or  increase  of  the  income,  and  every  act 
done  according  to  such  direction  as  aforesaid  shall  be  valid  and  binding  to  all 
intents,  and  upon  all  persons  whomsoever.  u-  i,  ,»fo,  t„ 

S.r  7     In  the  c.mstruction  of  those  provisions  of  this  Act  which  refer  to 
the  Lndly-mentioned  Act  (8  &  9  Vic.  c.  100)  the  words  "  land  "  "  stock 
and  "  d.vidends"  respectively  shall  be  interpreted  as  is  provided  for  the  hke 
words  in  the  first  mentioned  Act  (11  Geo.  4  &  1  Wm.  4,  c.  65,  8.  28). 
(')  Sec.  114. 
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of  the  estate  of  a  lunatic  found  such  by  inquisition  now  has,  and 
also  to  make  orders  for  the  application  of  the  income  of  such  lunatic, 
or  a  sufficient  part  thereof,  for  liis  maintenance  and  support,  and  in 
payment  of  the  costs,  charges,  and  expenses  attending  the  protection, 
care,  and  management  of  the  person  and  estate  of  such  lunatic,  and 
also  as  to  the  investment  or  other  application  for  the  purpose  of 
accumulation  of  the  overplus,  if  any,  of  such  income,  for  the  use  of  such 
lunatic,  as  to  the  Lord  Chancellor  shall  from  time  to  time  in  each  case 
seem  tit :  Provided  always,  that  such  protection,  care,  and  manage- 
ment shall  continue  only  during  such  time  as  such  lunatic  shall 
continue  to  be  detained  as  a  lunatic  upon  an  order  and  certificates  or 
certitieate  as  aforesaid,  and  for  such  further  time,  not  exceeding  six 
months,  as  the  Lord  Chancellor  may  fix  :  Provided  also,  that  it  shall 
be  lawful  for  the  Lord  Chancellor  in  any  such  case,  either  before  or 
after  directing  such  inquiry  by  such  Master  as  aforesaid,  and  whether 
such  Master  shall  have  made  a  report  as  aforesaid  or  not,  to  direct  a 
commi>sion  in  the  nature  of  a  writ  de  lunatico  inquirendo  to  issue  to 
inquire  of  the  lunacy  of  such  person. 

Sec.  XCVl.  Such  Masters  shall  have  power  in  the  prosecution  of 
all  inquiries  and  matters  which  may  be  referred  to  them  as  aforesaid 
or  otherwise  under  this  Act  to  summon  persons  before  them,  and  to 
administer  oaths,  and  take  evidence  either  viva  voce  or  on  affidavit, 
and  to  require  the  production  of  books,  papers,  accounts,  and  docu- 
ments ;  and  the  Lord  Chancellor  (')  may  by  any  order  (either  general  or 
particular)  refer  to  the  said  Masters  any  inquiries  under  the  provi- 
sions of  this  Act  relating  to  the  person  and  estate  of  any  lunatic  (^)  as 
to  whom  a  report  shall  be  made  by  a  Master  as  aforesaid  in  like  man- 
ner as  inquiries  relating  to  the  persons  and  estates  of  lunatics  found 
such  by  inquisition  are  now  referred  to  them. 

_  Sec.'XCVII.  It  shall  be  lawful  for  the  Lord  Chancellor  {^)  from 
time  to  time  to  make  such  orders  as  shall  to  him  seem  fit  for  regu- 
lating the  form  and  mode  of  proceeding  before  the  Lord  Chancellor 
and  before  the  said  Masters,  and  of  any  other  proceedings  pursuant 
to  the  provisions  of  this  Act  for  the  due  protection,  care,  and 
management  of  the  persons  and  estates  of  lunatics  (*)  as  to  whom 
such  reports  shall  be  made  by  the  said  Masters  as  aforesaid  ;  and 
also  for  fixing,  altering,  and  discontinuing  the  fees  to  be  received  and 
taken  in  respect  of  such  proceedings  as  to  tiie  Lord  Chancellor  shall 
from  time  to  time  seem  fit:  Provided,  nevertheless,  that  all  fees  to 
be  no  received  and  taken  shall  be  paid  into  the  Bank  of  England,  and 
placed  to  the  credit  of  the  Accountant-General  of  the  Court  of  Chan- 
cery to  the  account  intituled  "  The  Suitors'  Fee  Fund  Account,"  in 
like  manner  as  and  togetlier  with  the  fees  payable  under  the  Act 
passed  in  the  fifth  and  sixth  years  of  Her  present  Majesty,  intituled 
An  Act  to  alter  and  amend  the  Practice  and  course  of  Proceeding 
under  Cornrnissions  in  the  nature  of  Writs  de  Lunatico  Inquirendo," 
and  be  applied  in  like  manner  as  such  last-mentioned  fees. 

Sec.  XCVllI.  The  travelling  and  other  expenses  of  the  said 
Masters  and  their  clerks  shall  be  paid  to  them  by  virtue  of  any  order 
or  orders  of  the  Court  of  Chancery  out  of  the  said  fund,  intituled 
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"The  Suitors'  Fee  Fund  Account,"  in  the  same  manner  as  their  ex- 
penses under  the  said  last-mentioned  Act.  _  ,  ,  .  ,.  a 
Sec  XCIX  Every  proprietor  (')  and  supenntendent  ot  a  licensea 
houser^)  or  registered  hospital,  and  every  other  person  hereby  or  by 
any  of  the  Acts  hereinbefore  repealed,  authorized  to  receive  or  take 
charffeofalunaticC)uponanorder,andwhoshallreceiyeorhasreceived  . 

a  proper  order  in  pursuance  of  this  Act,  or  any  of  the  said  repealed 
Acts,  accompanied  with  the  required  medical  certificates  or  certifacate 
for  the  reception  or  taking  charge  of  any  person  as  a  lunatic,  and  the 
assistants  and  servants  of  such  proprietor,  supermtendent,  or  other 
person  shall  have  power  and  authority  to  take  charge  of  receive,  and 
detain  such  patientC)  until  he  shall  die  or  be  removed  or  discharged  by 
due  authority ;  and  in  case  of  the  escape  at  any  time  or  times  of  suck 
patient  to  retake  him  at  any  time  within  14  days  after  such  escape, 
and  again  to  detain  him  as  aforesaid  ;  and  in  every  writ,  indictment 
information,  action,  and  other  proceeding  which  shall  be  preferred  or 
brought  against  any  such  proprietor,  supermtendent,  or  other  person 
authorized  as  aforesaid,  or  against  any  assistant  or  servant  of  any 
such  proprietor,  superintendent,  or  authorized  person  ^r  taking 

confining  detaining,  or  retaking  f  ^'^on/^*^  ^^"'^^'^'/•^^^  P^' 
complained  of  may  plead  such  order  and  certificates  or  certificate  in 
defence  to  any  such  writ,  indictment,  information,  action,  or  other 
proceeding  as  aforesaid,  and  such  order  and  certifacates  or  certifacate 
El  as  rfspects  such  party,  be  a  justification  for  taking,  confinmg, 
detaining,  or  retaking  such  lunatic  or  alleged  lunatic. 

The  proprietor  of  a  licensed  house  detaining  a  wife  on  the 
statutory  certificates  is  not  liable  to  her  husband  in  trespass  for 
such  detainer  though  the  wife  be  sane;  the  husband's  remedy  is 
by  apphcation  to  the  commissioners. (6) 

Sec  C  It  shall  be  lawful  for  the  commissioners,  or  any  two  of 
them  and  also  for  the  visitors  of  any  licensed  house,  0_or  any  two  of 
suc^'vSors,  from  time  to  time,  as  they  sliall  see  occasion,  to  require 
by  summons  under  the  common  seal  of  the  commission,  if  by  the 
commissioners,  and  if  by  two  only  of  the  commissioners  _or_  by  two 
Si-s  then  under  the  hands  and  seals  of  suchtvvo  commissioners  or 
rio  visitors,  as  the  case  may  be,  (accordmg  to  the  form  in  schedule 
annexed  to  this  Act,  or  as  near  thereto  as  the  case  wi  1  peim  t,) 
iny  Sn  to^Ppe^  before  them  to  testify  on  oath  the  truth  touching 
an^  matters  respecting  which  such  commissioners  and  vis.  ors  re- 
Stiiely  arebythisAct  authorized  to  inquire  (which  oath  such 
SmmYssioners  or  visitors  are  hereby  empowered  to  administer) ;  and 
ewy  person  who  shall  not  appear  before  such  commissioners  or 
Srs  pursuant  to  such  summons,  or  shall  not  assign  some  reasonable 
licuse  for  not  so  appearing,  or  shall  appear  and  i-efuse  to  be  sworn  or 
examined,  shall,  on  being  convicted  thereof  before  one  of  Her  Ma- 
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jesty's  justices(»)  for  tlie  county  (-)  or  borough(')  within  which  the 
place  at  which  such  person  shall  have  been  by  such  summons 
required  to  appear  and  give  evidence  is  situate,  shall  for  every  such 
neglect  or  refusal  forfeit  a  sum  not  exceeding  £50.  (*) 

Sec.  CI.  It  shall  be  la\vful  for  any  commissioners  or  visitors  who 
shall  summon  any  person  to  appear  and  give  evidence  as  aforesaid 
to  direct  the  secretary  of  the  commissioners  or  the  clerk  of  such 
visitors,  as  the  case  may  be,  to  pay  to  such  person  all  reasonable 
expenses  of  his  appearance  and  attendance  in  pursuance  of  such 
summons,  the  same  to  be  considered  as  expenses  incurred  by  such 
commissioners  and  visitors  respectively  in  the  execution  of  this  Act, 
and  to  be  taken  into  account  and  paid  accordingly. 

Sec.  CII.  Every  complaint  or  information  of  or  for  any  offence 
against  this  Act,  where  any  pecuniary  penalty  is  hereby  imposed 
(except  when  hereby  otherwise  provided  for),  may  be  micde  before 
one  justice ;  (^)  and  when  any  person  shall  be  charged  upon  oath  before 
a  justice  for  any  such  offence  against  this  Act,  such  justice  may 
summon  the  person  charged  to  appear  at  a  time  and  place  to  be 
named  in  such  summons,  and  if  he  shall  not  appear  accordingly,  and 
upon  proof  of  the  due  service  of  the  summons  (either  personally  or 
by  leaving  the  same  at  his  last  or  usual  place  of  abode),  any  two 
justices  may  either  proceed  to  hear  and  detei-mine  the  case  or  may 
issue  their  warrant  for  apprehending  such  person  and  bringing  him 
before  any  two  justices,  and  any  two  justices  shall  and  may  upon  the 
appearing  of  such  person  pursuant  to  such  summons,  or  upon  such 
person  being  apprehended  with  such  warrant,  or  upon  the  nonap- 
pearance of  such  person,  hear  the  matter  of  every  such  complaint  or 
information,  and  make  any  such  determination  thereon,  as  such 
justices  shall  think  proper,  and  upon  conviction  of  any  person,  such 
justices  ma}'  if  they  shall  think  fit  reduce  the  amount  of  the  penalty 
by  this  Act  imposed  for  such  offence  to  any  sum  not  less  than  one- 
fourth  of  the  amount  thereof,  and  shall  and  may  issue  a  warrant 
under  their  hands  and  seals  for  levying  such  penalty  or  reduced 
penalty  and  all  costs  and  charges  of  such  summons,  warrant  and 
hearing,  and  all  incidental  costs  and  charges  by  distress  and  sale  of 
the  goods  and  chattels  of  the  person  so  convicted,  and  it  shall  be 
lawful  for  any  sucli  two  justices  to  order  any  person  so  convicted  to 
be  detained  and  kept  m  the  custody  of  any  constable  or  other  peace 
officer,  until  return  can  be  conveniently  made  to  such  warrant  of  dis- 
tre.ss,  unless  the  said  offender  shall  give  security  to  the  satisfaction  of 
such  justices  by  way  of  recognizance  or  otherwise  for  his  appearance 
before  such  justices,  on  such  day  as  shall  be  appointed  for  the  return 
of  such  warrant  of  distress,  such  day  not  being  more  than  seven  days 
from  the  time  of  taking  any  such  security;  but  if  upon  the  return  of 
such  warrant  or  distress  it  sliall  appear  that  no  sufficient  distress  can 
be  had  whereupon  to  levy  the  said  penalty,  and  sucli  costs  and  charges 
a.?  aforesaid,  and  the  same  shall  not  be  paid  forthwith,  or  in  case  it 
shall  appear  to  the  satisfaction  of  such  justices  either  by  the  confes- 
sion cfi  the  offender  or  otherwise  that  the  offender  hath  not  sufficient 
goods  and  chattels  whereupon  the  said  penalty,  costs,  and  charges, 
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may  be  levied,  such  justices  shall  and  may  by  warrant  under  their 
hands  and  seals  commit  such  offender  to  the  common  gaol  or  house 
of  correction  for  any  term  not  exceeding  three  calendar  months, 
unless  such  penalty  and  all  such  costs  and  charges  as  aforesaid  shall 
be  sooner  paid  ;  and  all  such  penalties  when  recovered  shall  be  paid 
when  tlie  complaint  or  iuformatiou  shall  be  laid  or  brought  by  or  by 
the  direction  of  the  commissioners  to  the  secretary  of  the  commis- 
sioners to  be  by  him  applied  and  accounted  for  as  hereinbefore  (') 
directed  with  respect  to  monies  received  for  licences  granted  by  the 
commissioners,  and  when  the  complaint  or  information  shall  be  laid 
or  brought  by  the  direction  of  any  visitors  to  the  clerk  of  the  peace  (') 
for  the  county  (')  or  borough  {*)  to  be  by  him  applied  and  accounted  for 
as  hereinbefore  directed  w'ith  respect  to  monies  received  for  licences 
gi-anted  by  the  justices  of  such  county  or  borough,  and  the  overplus 
(if  any)  arising  from  such  distress  and  sale  after  payment  of  the 
penalty  ajd  all  costs  and  charges  as  aforesaid  shall  be  paid  upon 
demand  to  the  owner  of  the  goods  and  chattels  so  distrained. 

Sec.  cm.  The  justices  (^)  before  whom  any  person  shall  be  con- 
victed of  any  offence  against  this  Act  for  which  a  pecuniary  penalty 
is  imposed  may  cause  the  conviction  to  be  drawn  up  in  the  followmg 
form,  or  in  any  other  form  to  the  same  effect,  as  the  case  may  require ; 
and  no  conviction  under  this  Act  shall  be  void  through  want  ot 
form: 

'  Be  it  remembered,  that  on  the  day  oi 

'  in  the  year  of  our  Lord  at  _       in  the 

'  county  \or  borough]  of  A.B.  was  convicted  before 

<  us  of  Her  Majesty's  justices  of  the  peace  for  the 
'  said  county  \or  borough],  for  that  be  the  said 

•  did  and  we  the  said  adjudge  the 

<  said  for  his  offence  to  pay  the  sum  of         ,  ,  ' 
Sec  CIV.    Any  person  who  shall  think  himself  aggrieved  by  any 

order  or  determination  of  any  justices  {")  under  this  Act  may,  withm 
four  calendar  months  after  such  order  made  or  given,  appeal  to  the 
iustices  at  general  or  quarter  sessions,  the  person  appeahng  having 
first  given  at  least  fourteen  clear  days  notice  m  writing  ot  such 
appeal,  and  the  nature  and  matter  thereof,  to  the  person  appealed 
against,  and  forthwith  after  such  notice  entering  into  a  recognizance 
before  some  justice,  with  two  sufficient  sureties,  conditioned  to  try 
such  appeal,  and  to  abide  the  order  and  award  of  the  said  Court 
thereupon ;  and  the  said  justices  at  general  or  quarter  sessions, 
upon  the  proof  of  such  notice  and  recognizance  having  been  given 
and  entered  into,  shall  in  a  summary  way  hear  and  determine  such 
appeal,  or,  if  they  think  proper,  adjourn  the  hearmg  thereof  until 
?be  next  general  or  quarter  sessions,  and,  if  they  see  cause,  may 
mitiSe  fny  penalty  to  not  less  than  one  fourth  ot  the  amount 
Zlied  by  this  Act,  and  may  order  any  money  to  be  returned  which 
shall  have  been  levied  in  pursuance  of  such  order  or  determination 
and  shall  and  may  also  award  such  further  satisfaction  to  be  made  to 
?he  paiy  injured,  or  such  costs  to  either  of  the  parties,  as  they  shaU 
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judge  reasonable  and  proper ;  and  all  such  determinations  of  the  said 
justices  at  general  or  quarter  sessions  shall  be  final,  binding,  and 
conclusive  upon  all  parties  to  all  intents  and  purposes  whatsoever. 

Sec.  C\  .  If  any  action  or  suit  shall  be  brought  against  any 
person  for  anything  done  in  pursuance  of  this  Act  or  of  any  of  the 
Acts  hereby  repealed,  the  same  shall  be  commenced  within  12 
calendar  months  next  after  the  release  of  the  party  bringing  the 
action,  and  shall  belaid  or  brought  in  the  county  {')  or  borough  (*) 
where  the  cause  of  action  shall  have  arisen,  and  not  elsewhere ;  and 
the  defendant  in  every  such  action  or  suit  may,  at  his  election,  plead 
specially  or  the  general  issue  Not  GuQty,  and  give  this  Act  and  the 
special  matter  in  evidence  at  any  trial  to  be  had  thereupon,  and  that 
tJie  same  was  done  in  pursuance  and  by  the  authority  of  this  Act  • 
and  if  the  same  shall  appear  to  be  so  done,  or  that  such  action  or 
suit  shall  be  brought  m  any  other  county  or  borough  than  as  afore- 
said, or  shall  not  have  been  commenced  within  the  time  before 
hmited  lor  bringing  the  same,  then  the  jury  shall  find  a  verdict  for 
the  defendant ;  and  upon  a  verdict  being  so  found,  or  if  the  plaintiff 
shaU  be  nonsuited,  or  discontinue  his  action  or  suit  after  the 
detendant  shall  have  appeared,  or  if  upon  demurrer  judgment  shall 
be  given  agamst  the  plaintiff,  then  the  defendant  shall  recover  double 
costs,  and  have  such  remedy  for  recovering  the  same  as  any  defendant 
hath  or  may  have  in  any  other  cases  by  law. 

_  Sec.  CVI.  It  shall  be  lawful  for  the  secretary  of  the  commis- 
sioners on  their  order  to  prosecute  any  person  for  any  offence  against 
the  provisions  of  this  Act,  and  to  sue  for  and  recover  any  penalty  to 
which  any  person  is  made  liable  by  this  Act;  and  aU  penalties  sued 
lor  and  recovered  by  such  secretary  shall  be  paid  to  him,  and  be 
Dy  Uim  applied  and  accounted  for  as  hereinbefore (=)  directed  with 
respect  to  monies  received  for  licences  granted  by  the  commis- 
sioners ;  and  it  shall  be  lawful  for  the  clerk  of  any  visitors  on  their 
P''^-^"'Ute  any  person  for  any  offence  against  the  provisions 
01  this  Act  committed  within  the  jurisdiction  of  such  visitors,  and 
to  sue  for  and  recover  any  penalty  to  which  any  person  within  the 
jurisdiction  of  such  visitors  is  made  liable  by  this  Act;  and  all 
penalties  sued  for  and  recovered  by  any  such  clerk  shall  be  paid  to 
him,  and  be  by  him  paid  to  the  clerk  of  the  peace  «  for  such  county  (=) 
fJrT^  '-^i  be  by  such  clerk  of  the  peace  applied  and  accounted 
for  as  hereinbefore  n  directed,  with  respect  to  monies  received  for 
licences  by  such  clerk  of  the  peace;  and  it  shall  not  be  lawful  for 

mZTv,  J^  T  '"^  P'"''''^^  to  which  any  person  is 

made  liable  by  thi.s  Act,  except  by  order  of  the  commissioners  or  of 
r m  .  \  """^  jurisdiction  in  the  place  where  the  cause  of  prose- 
?hL  P^"^'*y         incurred,  or  with  the  consent 

SrthJtSTdng  ^"'''^i'o^-General  for  England 

hpSnvS^^^'  "^tw'»^'8tanding  the  repeal  of  the  several  Acts 

Hereinbefore  repealed,  every  offence  heretofore  committed  against 
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any  of  the  provisions  of  any  of  the  same  Acts  may  be  prosecuted ;  and 
every  penalty  heretofore  incurred  by  any  person  for  any  offence 
against  the  provisions  of  any  of  the  same  Acts  may  be  sued  for  and 
recovered  by  the  secretary  of  the  commissioners  in  the  same  manner 
and  with  all  the  same  powers  and  rights  as  if  such  offence  had  been 
committed  or  such  penalty  incurred  for  an  offence  against  the  pro- 
visions of  this  Act,  and  every  penalty  so  recovered  shall  be  applied 
in  the  same  manner  as  a  penalty  recovered  for  an  offence  against  the 
provisions  of  this  Act. 

Sec.  CVIII.  When  any  person  shall  be  proceeded  against  under 
the  provisions  of  this  Act  for  omitting  to  transmit  or  send  any  copy, 
list,  notice,  statement,  or  other  document  hereinbefore  required  to  be 
transmitted  or  sent  by  such  per.son,  and  such  person  shall  prove  by 
the  testimony  of  one  witness  upon  oath(')  that  the  copy,  list,  notice, 
statement,  or  document  in  respect  of  which  such  proceeding  is  taken 
was  put  into  the  post  in  due  time,  or  (in  case  of  documents  required 
to  be  transmitted  or  sent  to  the  commissioners  or  a  clerk  of  the 
peace)  left  at  the  office  of  the  commissioners  or  of  the  clerk  of  the 
peace,  and  shall  have  been  properly  addressed,  such  proof  shall  be 
a  bar  to  all  further  proceeding  in  respect  of  such  omission. 

Sec.  CIX.  The  costs,  chai-ges,  and  expenses  incurred  by  or  under 
the  authority  or  order  of  the  commissioners  in  proceedings  under 
this  Act  shall  be  paid  by  the  secretary  of  the  commissioners,  and 
included  by  him  in  the  account  of  receipts  and  payments  herein- 
befoi-e(^)  directed  to  be  kept  by  him;  and  the  costs,  charges,  and 
expenses  incurred  by  or  imder  the  order  of  any  visitors  in  pro- 
ceedings under  this  Act  shall  be  paid  by  the  clerk  of  the  peace  (^) 
of  their  coun  ty(*)  or  borough,  {')  and  included  by  him  in  the  account 
of  receipts  and  payments  hereinbefore  {^)  directed  to  be  kept  by  liim. 

Sec.  ex.  Two  or  more  of  the  commissioners,  one  at  least  of 
whom  shall  be  a  physician  or  surgeon,  and  one  at  least  a  barrister, 
shall  and  may,  once  or  oftener  in  each  year,  on  such  day  or  days, 
and  at  such  hours  of  the  day,  and  for  such  length  of  time  as  they 
shall  think  fit,  visit  every  asylum  (')  for  lunatics, (^)  and  every  gaoHn 
which  there  shall  be  or  alleged  to  be  any  lunatic,  and  shall  inquire 
whether  the  provisions  of  the  law  have  been  carried  out  as  to  the 
construction  of  each  asylum  visited,  and  as  to  its  visitation  and 
management,  and  also  as  to  the  regularity  of  the  admissions  and 
discharges  of  patients  (^)  therein  and  therefrom  ;  and  whether  divine 
service  is  performed  therein;  and  whether  any  system  of  coercion 
is  in  practice  therein,  and  the  result  thereof;  and  as  to  the  classifi- 
cation or  nonclassification  of  patients  therein,  and  the  number  of 
attendants  on  each  class ;  and  as  to  the  occupations  and  amusements 
of  the  patients,  and  the  effects  thereof;  and  as  to  the  condition, 
as  well  mental  as  bodily,  of  the  pauper  patients  when  first  received  ; 
and  also  as  to  the  dietary  of  the  pauper  ('")  patients ;  and  shall  also 
make  such  other  inquiries  as  to  every  or  any  such  asylum,  and 


(')  Sec.  114. 
(')  Sec.  114. 
(9)  Sec.  114. 


(2)  Sec.  34. 
(8)  Sec.  37. 
('»)  Sec.  114 


(3)  Sec.  114. 
(')  Sec.  114. 


{*)  Sec.  114. 
(«)  Sec.  111. 
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all  such  inquiries  as  to  the  lunatics  in  any  gaol,  as  to  such  visiting 
commissioners  shall  seem  meet. 

Sec.  CXI.  repealed.  {')  . 

Sec.  CXII.  It  shall  be  lawful  for  the  Lord  Chancellor  (=)  m  the  case 
of  any  lunatic  f )  under  the  care  of  a  committee  appointed  by  the  Lord 
ChanceUor,  and  for  the  Lord  Chancellor  or  Her  Majesty's  principal 
Secretary  of  State  for  the  Home  Department  in  the  case  of  any 
lunatic  under  the  care  of  any  person  receiving  or  taking  the  charge 
of  such  one  lunatic  only,  and  deriving  no  profit  from  the  chai'ge, 
and  in  the  case  of  any  person  confined  as  a  State  lunatic  or  as  a 
lunatic  imder  the  order  of  any  cruninal  Court  of  justice,  and  in  the 
case  of  every  other  person  detained  or  taken  charge  of  as  a  lunatic, 
or  represented  to  be  a  lunatic,  or  to  be  under  any  restraint  as  a 
lunatic,  at  any  time  by  an  order  in  writing  under  the  hand  of  the 
Lord  Chancellor  or  the  said  Secretary  of  State,  as  the  case  may  be, 
directed  to  the  commissioners  or  any  of  them,  or  to  any  other 
person,  (*)  to  require  the  persons  or  person  to  whom  such  order  shall 
be  directed,  or  any  of  them,  to  visit  and  examine  such  lunatic  or 
supposed  lunatic,  and  to  make  a  report  to  the  Lord  Chancellor  or  to 
Her  Majesty's  principal  Secretary  of  State  for  the  Home  Department 
of  such  matters  as  in  such  order  shall  be  directed  to  be  inquired 
into. 

The  authority  conferred  by  this  section  on  the  Lord  Chancellor 
and  the  principal  Secretary  of  State  for  the  Home  Department 
is  it  seems  of  a  ministerial,  not  judicial  nature.  (^) 

Sec.  CXin.  It  shall  be  lawful  for  the  Lord  Chancellor^)  or  Her 
Majesty's  principal  Secretary  of  State  for  the  Home  Department  to 
employ  any  commissioner  appointed  under  this  Act,  or  other  person, 
to  inspect  or  inquire  into  the  state  of  any  asylum,  Q)  hospital,  {^)  gaol, 
house,  or  place,  wherein  any  lunatic  or  person  represented  to  be 
lunatic  shall  be  confined,  or  alleged  to  be  confined,  and  to  report  to 
him  the  result  of  such  inspection  and  inquiry;  and  every  such  per- 
son so  employed,  and  not  being  a  commissioner,  may  be  paid  such 
sum  of  money  for  his  attendance  and  trouble  as  to  the  Lord  Chan- 
cellor or  Her  Majesty's  principal  Secretary  of  State  for  the  Home 
Department  shall  seem  reasonable ;  and  every  such  person  so  employed, 
whether  a  commissioner  or  not,  shall  be  allowed  his  reasonable 
travelling  or  other  expenses  while  so  employed,  and  such  sum  of  money 
for  attendance  and  trouble  and  such  expenses  shall  be  charged  on  and 
.shall  be  paid  out  of  the  contingency  fund  of  the  Home  Office.  ('") 

Sec.  CXIV.  In  this  Act  and  the  schedules  hereto  the  words  and 
expressions  following  shall  have  the  several  meanings  hereby  assigned 


(')  16     17  Vie.  c.  96,  *.  28.  O  Sec.  1 14.  Sec.  114. 

(*)  16  <i-  17  Vic.  c.  96,  M.  33,  M,post. 

(*)  9  Geo.  4,  c.  41,  *«.  39,  42;  Re  Knii/hl,  L.  J.  Cli.  1831,  230. 

(')  Sec.  114.         C)  Sec.  114.        (»)  Sec.  114.  (")  Sec.  114. 

C")  16^  17  Vic.  c.  'j6,  m.  33,  34. 
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to  them,  unless  there  shall  be  something  in  the  subject  or  context 
repugnant  to  such  construction  (that  is  to  say) : 

"  Borough  "  shall  mean  every  borough,  town,  and  city  corporate 

having  a  separate  quarter  sessions,  recorder,  and  clerk  of  the 

peace. 

"  County  "  shall  mean  every  county,  riding,  division  of  a  county, 
county  of  a  city,  county  of  a  town,  liberty,  and  other  place 
having  a  separate  commission  of  the  peace,  and  not  being  a 
"  borough  "  within  the  meaning  aforesaid. 
"  The  Lord  Chancellor "  shall  mean  the  Lord  High  Chancellor, 
the  Lord  Keeper,  or  Commissioners  of  the  Great  Seal  of  Great 
Britain,  and  other  the  person  or  persons  for  the  time  being 
intrusted,  by  virtue  of  the  Queen's  sign  manual,  with  the  care 
and  commitment  of  the  custody  of  the  persons  and  estates  of 
persons  found  idiot,  lunatic,  or  of  unsound  mind. 
"  Barrister"  shall  mean  a  barrister  and  a  serjeant-at-law ;  and  a 
serjeant-at-law  who  shall  have  been  called  to  the  bar  five  years 
or  more  before  his  appointment  to  be  a  commissioner  shall  be 
considered  as  a  barrister  of  five  years  standing. 
"  Lunatic "  shall  mean  every  insane  person,  and  every  person 

being  an  idiot  or  lunatic  or  of  unsound  mind. 
"  Parish  "  shall  mean  any  parish,  township,  hamlet,  vill,  tithing, 

extra-parochial  place,  or  place  maintaining  its  own  poor. 
"  Officiating  clergyman  of  a  [or  the]  parish  "  shall  mean  a  clergy- 
man regularly  officiating  and  acting  as  the  minister  or  one  of 
the  ministers  of  a  parish,  chapelry,  or  ecclesiastical  district. (') 
"  Borough  rate  "  shall  mean  a  borough  rate,  and  any  funds  assessed 
upon  or  raised  in  or  belonging  to  any  borough  in  the  nature  of 
a  borough  rate,  and  applicable  to  the  purposes  to  which  borough 
rates  are  applicable. 
"  County  rate  "  shall  mean  a  county  rate,  and  any  funds  assessed 
upon  or  raised  in  or  belonging  to  any  county  in  the  nature  of 
a  county  rate,  and  applicable  to  the  purposes  to  which  county 
rates  are  applicable. 
"  Pauper  "  shall  mean  every  person  maintained  wholly  or  in  part 

at  the  expense  of  any  parish,  union,  county,  or  borough. 
"Patient"  shall  mean  every  person  received  or  detained  as  a 

lunatic,  or  taken  care  or  charge  of  as  a  lunatic. 
"  Private  patient  "  shall  mean  every  patient  who  is  not  a  pauper. 
"Proprietor"  shall  mean  every  person  to  whom  any  licence  has 
been  granted  under  the  provisions  of  any  Act  hereby  repealed, 
or  shall  be  granted  under  the  provisions  of  this  Act,  and  every 
person  keeping,  owning,  having  any  interest  or  exercising  any 
duties  or  powers  of  a  proprietor  in  any  licensed  house. 
"  Clerk  of  the  peace"  shall  mean  every  clerk  of  the  peace  and 

person  acting  as  such,  and  every  deputy  duly  appointed. 
"  Medical  attendant "  shall  mean  every  physician,  surgeon,  and 
apothecary  who  shall  keep  any  licensed  house,  or  shall  ui  his 
medical  capacity  attend  any  licensed  house,  or  any  asylum, 
hospital,  or  other  place  where  any  lunatic  shall  be  confined. 
'■  Justice"  shall  mean  a  justice  of  the  peace. 


(')  16  ^-  17  Vic.  c.  96,  *.  36. 
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"  Asylum "  shall  mean  any  lunatic  asylum  already  erected  and 
established  under  an  Act  passed  in  the  48th  year  of  the  reign 
of  his  late  Majesty  King  George  the  Third,  intituled  "  An  Act 
for  the  better  Care  and  Maintenance  of  Lunatics,  being  Paupers 
or  Criminals,"  in  England,  or  erected  and  established,  or  here- 
after to  be  erected  and  established,  under  or  which  have  been 
made  subject  or  liable  to  any  of  the  provisions  of  an  Act  passed 
in  the  9th  year  of  the  reign  of  his  late  Majesty  King  George  the 
Fourth,  intituled  "  An  Act  to  amend  the  Laws  for  the  Erection 
and  Regulation  of  County  Lunatic  Asylums,"  and  more  effec- 
tually to  provide  for  the  care  and  maintenance  of  pauper  and 
criminal  lunatics  in  England,  or  hereafter  to  be  erected  and 
established  under  tlie  provisions  of  any  Act  for  the  erection 
or  regulation  of  county  or  borough  lunatic  asylums. 
"  Hospital "  shall  mean  any  hospital,  or  part  of  a  hospital,  or  other 
house  or  institution  (not  being  an  asylum)  wherein  lunatics  are 
received  and  supported  wholly  or  partly  by  voluntary  contri- 
butions, or  by  any  charitable  bequest  or  gift,  or  by  applying 
the  excess  of  payments  of  some  patients  for  or  towards  the 
support,  provision,  or  benefit  of  other  patients. 
"  Licensed  house  "  shall  mean  a  house  licensed  under  the  provi- 
sions of  this  Act,  or  of  some  Act  hereby  repealed  for  the  re- 
ception of  lunatics. 
•'  Oath  "  shall  mean  an  oath  and  every  affirmation  or  other  decla- 
ration or  solemnity  lawfully  substituted  for  an  "  oath  "  in  the 
case  of  Quakers  or  other  persons  exempted  by  law  from  the 
necessity  of  taking  an  oath.    Words  importing  the  singular 
number  shall  include  the  plural  number ;  and  words  importing 
the  plural  number  shall  include  the  singular  number ;  and 
words  importing  the  masculine  gender  shall  include  females. 
Sec.  CXV.    For  the  purposes  of  this  Act  every  borough  and 
county  shall  include  every  place  situate  within  the  limits  of  such 
borough  or  county,  and  not  having  a  separate  commission  of  the  peace: 
and  for  the  purposes  of  this  Act  every  place  situate  within  the  limits 
of  any  borough  or  county,  and  not  having  a  separate  commission  of 
the  peace,  shall  be  within  the  jurisdiction  of  the  justices  of  such 
borough  or  county;  and  the  justices  of  every  borough  shall,  for  the 
purpo.ses  of  this  Act,  assemble  in  special  sessions  at  such  times  as  the 
t|uarter  sessions  for  such  borough  shall  be  holden;  and  all  acts 
hereinbefore  required  to  be  done  by  the  justices  of  counties  in  general 
or  quarter  sessions  assembled  may  be  done  by  the  justices  of  boroughs 
at  such  special  sessions. 
\    Sec.  CXVL  repealed,  (') 

rfec.  CXVIL    This  Act  shall  extend  only  to  England  and  Wales. 
Sec.CXVIII.    This  Act  may  be  amended  or  repealed  by  any  Act 
to  l>e  passed  in  this  present  session  of  Parliament. 


(')  16  ^-  17  Vic.  c.  96.  t.  35. 
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SCHEDULES  REFERKED  TO  BY  THE  FOREGOING  ACT. 

Schedule  (A),  Section  30, 

Form  of  Licence. 

Know  all  men,  that  we,  the  Commissioners  in  Lunacy  [or  we 

the  undersigned  justices  of  the  peace,  acting  in  and  for 
in  general  [or  quarter  or  special]  sessions  assembled], 
do  hereby  certify  that  A.  B.  of  in  the  parish  of 

in  the  county  of  hath  delivered  to  us  [or  the  clerk  of 

the  peace]  a  plan  and  description  of  a  house  and  premises  proposed 
to  be  licensed  for  the  reception  of  lunatics,  situate  at 
in  the  county  of  [or,  in  the  case  of  a  renewed  licence, 

hath  delivered  to  us  [or  the  clerk  of  the  peace]  a  list  of  the  number 
of  patients  now  detained  in-  a  house  and  premises  licensed  on  the 
day  of  last,  for  the  reception  of  lunatics, 

situate  at  in  the  county  of  ],  and  we, 

having  considered  and  approved  the  same,  do  hereby  authorize  and 
empower  the  said  A.B.  (he  intending  [or  not  intending]  (') 

to  reside  therein)  to  use  and  employ  the  said  house  and  premises  for 
the  reception  of  male  [or  female,  or  male 

and  female]  lunatics,  of  whom  not  more  than  shall 

be  private  patients,  for  the  space  of  calendar  months  from 

this  date. 

Sealed  with  our  common  seal  [or  given  under  our  hands  and  seals], 
this  day  of  in  the  year  of  our  Lord  18 

Witness, 

Y.      secretary  to  the  Commissioners  of  Lunacy,. 
[or  clerk  of  the  peace]. 


Schedule  (B),  Section  45. 
Order  for  the  Reception  of  a  Private  Patient. 
Eepealed.'(2) 


Schedule  (C);  Section  45. 
Form  of  Medical  Certificate  in  the  Case  of  Private  Patients', 
Repealed.  (') 

(')  See  16  &•  17  Vic.  c.  96,  s.  2.\ 

h)  16  &•  17  Vic.  c.  96,  ss.  3,  4,  and  Schedule  (A),  No.  1,  to  that  Act. 
(')  16  Sf  17  Vic.  c.  96,  ss.  3,  4,  and  Schedule  {A),  No.  2,  to  that  Act. 
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Schedule  (U),  Section  48. 
Order  far  the  Beception  of  a  Pauper  Patient. 
Repealed.  (') 


(')  16  ^-  17  Vic.  e.  96,  ss.  3,  7,  and  Schedules  (B),  No.  1,  No.  2,  to  that 
Ac . 
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Schedule  (F),  Section  52. 
Notice  of  Admission. 

Repealed.  (^) 


(')  16  ^  17  Vic.  c.  96,  s.  24,  and  Schedule  (C)  to  that  Act. 
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Schedule  (G  2),  Section  54. 

Form  of  Notice  of  Discharge  or  Death, 

I  hereby  give  you  notice,  that  a  private  [or  pauper] 

patient,  received  into  this  house  [or  hospital]  on  the  day  of 

was  discharged  therefrom  recovered  [or  relieved,  or 
not  improved],  by  the  authority  of  [or  died 

therein,  on  the  day  of  ] 

(Signed) 

Superintendent  [or  proprietor] 
of  house  [or  hos- 

pital] at 

Dated  this  day  of  ,  18  . 

In  case  of  death,  add,  "  and  I  further  certify,  that  A.  B.  was  pre- 
sent at  the  death  of  the  said  ;  and  that  the  apparent 
cause  of  death  of  the  said  [ascertamed  by  post^ 
mortem  examination  {if  so)  ]  was 


Schedule  (H),  Section  59. 
Form  of  Medical  Journal  and  Weehly  He-port. 
Repealed.  (')  * 


Schedule  (I),  Section  100. 
Form  of  Summons. 


We  the  Commissioners  in  Lunacy  [or  we  whose  names  are  here- 
unto set  and  seals  affixed,  being  two  of  the  Commissioners  ni  Lunacy 
or  visitors],  appointed  under  or  by  virtue  of  an  Act  passed  in  the 
year  of  the  reign  of  Her  present  Majesty,  mtituled  [here 
insert  the  title  of  the  Act],  do  hereby  summon  and  require  you 
personally  to  appear  before  us  at  m  the  parish  of 

in  the  county  of  on  next,  the        ,  ^/*y 

at  the  hour  of  m  the         noon  of  the  same 


(')  16     17  f^''<^-         *■       """^  Schedule  {D)  to  that  Act. 
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day,  and  then  and  there  to  be  examined  and  to  testify  the  truth 
touching  certain  matters  relating  to  the  execution  of  the  said  Act. 

Sealed  with  the  common  seal  of  the  "  Commissioners  in  Lunacy  " 
[or  given  under  our  hands  and  seals]  this         day  of  18 


The  Act  16  &  17  Vic.  c.  96,  which  is  entitled,  "An  Act  to 
amend  an  Act  passed  in  the  9  th  year  of  Her  Majesty  for  the 
regulation  of  the  Care  and  Treatment  of  Lunatics,"  is  to  the 
following  effect : — 

Sec.  I.  Section  25  of  the  said  recited  Act  (')  shall  be  repealed,  and 
any  one  licence  to  be  granted  for  the  reception  of  lunatics  may  in  the 
discretion  of  the  commissioners  or  justices  granting  such  licence 
include  two  or  more  houses  belonging  to  one  proprietor,  or  to  two  or 
more  joint  proprietors,  provided  that  no  one  of  such  houses  be 
separated  from  the  other  or  others  of  them  otherwise  than  by  land 
in  the  same  occupation,  and  by  a  road,  or  by  either  of  such  modes  ; 
and  all  houses,  buildings,  and  lands  intended  to  be  included  in  any 
licence,  shall  be  specified,  delineated,  and  described  in  the  plan 
required  by  8  &  9  Vic.  c.  100,  s.  24. 

Sec.  II.  No  person  having,  after  the  passing  of  the  said  recited 
Act,  (^)  received  for  the  first  time  a  licence  for  the  reception  of 
lunatics,  (^)  or  hereafter  receiving  for  the  first  time  such  licence,  shall 
receive  a  licence  unless  he  shall  reside  on  the  premises  licensed ;  and 
no  two  or  more  persons  having  after  the  passing  of  the  said  recited 
Act  received  for  the  first  time  a  joint  licence  for  the  reception  of 
lunatics,  or  hereafter  receiving  for  the  first  time  such  licence,  shall 
receive  such  licence  unless  they  or  one  of  them  shall  reside  on  the 
premises  licensed. 

Sec.  III.  Sections  45, 46, 47, 48,  and  49  of  the  said  recited  Act  (■•) 
shall  be  repealed ;  but  such  repeal  shall  not  prevent  or  defeat  any 
prosecution  for  any  offence  committed  before  the  commencement  of 
this  Act,  and  every  such  offence  shall  and  may  be  prosecuted,  and 
every  pending  prosecution  continued,  as  if  this  Act  had  not  been 
pMsed. 

.Sec.  IV.  Save  as  hereinafter  otherwise  provided,  no  person  (not 
being  a  lunatic)  (*)  for  or  in  respect  of  whom  any  money  shall  be  paid  or 
agreed  to  be  paid,  shall  be  boarded  or  lodged  in  any  licensed  house  ;  {^) 
and,  save  where  otherwise  provided  or  authorized  under  this  or  any 
other  Act,  no  person  (not  being  a  pauper)  C)  shall  be  received  as  a 
lonatic  into  any  licensed  house  or  hospital  (")  without  an  order  under 
the  hand  of  some  person  according  to  the  form  in  Schedule  (A), 
No.  1,  annexed  to  this  Act,  together  with  such  statement  of  particu- 
ws  as  is  contained  in  the  same  schedule,  nor  without  the  medical  cer- 


(')  8  ^  9  Vic.  c.  100. 

(')  H6('J  Vic.  c.  100,  ».  114. 

(')  8^9  V,c.  c.  100,  #.  IM. 
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tifioates,  according  to  the  form  in  Schedule  (A),  No.  2,  annexed  to 
this  Act,  of  two  persons,  each  of  whom  shall  be  a  physican,  surf,eon, 
or  apothecary,  {')  and  shall  not  be  in  partnership  with  or  an  assistant 
to  the  otlier,  and  each  of  whom  shall  separately  from  the  other  have 
personally  examined  {^)  the  person  to  whom  the  certificate  signed  by 
him  relates  not  more  than  seven  clear  days  previously  to  the  recep- 
tion of  such  person  into  such  house  or  hospital ;  and  such  order  as 
aforesaid  may  be  signed  before  or  after  the  medical  certificates  or 
either  of  them  ;  and  every  person  who  shall  receive  any  such  person 
as  aforesaid  into  any  such  house  or  hospital  as  aforesaid  (save  where 
otherwise  provided  or  authorized  under  this  or  any  other  Act) 
without  such  order  and  medical  certificates  as  aforesaid,  shall  be 
guilty  of  a  misdemeanor. 

Sec.  V.    Provided  always,  that  any  person  (not  a  pauper)  (^)  may, 
under  special  circumstances  preventing  the  examination  of  such 
person  by  two  medical  practitioners  as  aforesaid,  be  received  as  a 
lunatic('')  into  any  licensed  house(*)  or  any  hospital(*)  upon  such  order 
as  aforesaid,  and  with  the  certificate  oif  one  physician,  surgeon,  or 
apothecary  C)  alone,  provided  that  the  statement  accompanying  such 
order  set  forth  the  special  circumstances  which  prevent  the  examina- 
tion of  such  person  by  two  medical  practitioners  ;  but  in  every  such 
case  two  other  such  certificates  shall,  within  three  clear  days  after 
his  reception  into  such  house  or  hospital,  be  signed  by  two  other 
persons,  each  of  whom  shall  be  a  physician,  surgeon,  or  apothecary, 
not  in  partnership  with  or  an  assistant  to  the  other,  or  the  physician, 
surgeon,  or  apothecary  who  signed  the  certificate  on  which  the 
patient  was  received,  and  not  connected  with  such  house  or  hospital, 
and  shall  within  such  time  and  separately  from  the  other  of  them 
have  personally  examined  the  person  so  received  as  a  lunatic ;  and 
every  person  who,  liaving  received  any  person  as  a  lunatic  into  any 
house  or  hospital  as  aforesaid  upon  the  certificate  of  one  medical 
practitioner  alone  as  aforesaid,  shall  keep  or  permit  such  person  to 
remain  in  such  house  or  hospital  beyond  the  said  period  of  three 
clear  days  without  such  further  certificates  as  aforesaid,  shall  be 
guilty  of  a  misdemeanor. 

Sec.  VI.  Provided  also,  that  it  shall  be  lawful  for  the  proprietor  (^) 
or  superintendent  of  any  licensed  house,  (»)  with  the  previous  assent  in 
writing  of  two  of  the  commissioners,  such  assent  not  to  be  given 
until  after  such  commissioners  have  by  personal  examination  of  the 
patient  ('")  satisfied  themselves  of  his  desire  to  remain,  to  entertain  and 
keep  in  such  house  as  a  boarder  any  person  who  may  have  been 
discharged  as  a  patient  from  such  house  for  such  time  after  such 
discharge  as  he  may  desire  to  remain,  not  exceeding  the  time  speci- 
fied in  such  assent,  and  also  for  the  benefit  of  any  patient  in  sUeh 
house,  and  with  the  previous  assent  in  writing  of  two  of  the  com- 
missioners, to  receive  and  accommodate  as  a  boarder  therein,  for  a 
time  to  be  specified  in  the  assent,  any  relative  or  friend  of  such 
patient,  and  any  two  of  the  commissioners  may  from  time  to  time, 


(')  Sec.  36. 
(3)  8  4-9  Vic  c. 
(7)  Sec.  36. 


100.  s.  114. 
(8)  8  §•  S)  Vic. 


{")  R.  V.  Jones.  2  B.  &  Ad.  611. 
(*)  Ibid.        C)  Jl>id.        C)  Ibid. 
100,  «.  114.     (5)  Ibid.        C")  Il'i''- 
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by  any  writing  under  their  hands,  extend  or  revoke  any  such  assent 
as  aforesaid ;  and  every  such  patient  so  retained  after  discharge,  and 
every  such  relative  or  friend  so  accommodated,  shall,  if  required,  be 
produced  to  the  commissioners  and  visitors  respectively  at  their 
respective  visits.  (') 

Sec.  VII.  Save  where  otherwise  provided  or  authorized  under  any 
Act,  no  pauper  (=)  shall  be  received  into  any  licensed  house  (^)  or  any 
hospital  (*)  without  an  order  according  to  the  form  in  schedule  (B), 
No.  1,  annexed  to  this  Act,  under  the  hand  of  one  justice,  {^)  or  under 
the  hands  of  an  officiating  clergyman,  (*)  and  the  relieving  officer  or 
one  of  the  overseers  of  the  union  or  parish  from  which  such  pauper 
shall  be  sent,  together  with  such  statement  of  particulai's  as  is  con- 
tained in  the  same  schedule,  nor  without  the  medical  certificate, 
according  to  the  form  in  schedule  (B),  No.  2,  annexed  to  this  Act, 
of  a  physician,  surgeon,  or  apothecary,  (')  who  shall  have  personally 
examined  the  pauper  to  whom  it  relates  not  more  than  seven  clear 
days  previously  to  his  reception  ;  and  every  person  who  shall  receive 
any  pauper  into  such  house  or  hospital  as  aforesaid  (save  where 
otherwise  provided  or  authorized  under  any  Act),  without  such  order 
and  medical  certificate  as  last  aforesaid,  shall  be  guilty  of  a  misde- 
meanor :  Provided  always,  that  this  enactment  shall  not,  by  impli- 
cation or  otherwise,  give  any  power  or  authority  to  make  such  order, 
or  extend,  alter,  or  alfect  any  power  or  authority  expressly  given  by 
any  Act  to  any  justice,  officiating  clergyman,  relieving  officer,  or 
overseer,  to  make  or  join  in  making  any  such  order  or  any  provisions 
giving  or  relating  to  such  power  or  authority. 

Sec.  VIII.  "\Vhere  under  section  90  of  the  said  recited  Act,  (^) 
the  like  order  and  medical  certificates  are  required  on  the  reception 
or  taking  the  charge  or  care  of  any  one  person  as  a  lunatic,  (°)  or 
alleged  lunatic,  as  are  thereinbefoi-e  required  on  the  reception  of  a 
patient  {'")  (not  being  a  pauper)  (")  into  a  licensed  house,  {'^)  the  like 
order  and  medical  certificates  (in  lieu  of  those  required  as  first  afore- 
said) shall  hereafter  be  required  on  the  reception  or  taking  the 
charge  or  care  of  any  such  person  as  are  by  this  Act  required  on  the 
reception  of  a  patient  (not  being  a  pauper)  into  a  licensed  house. 

Sec.  IX.  If  any  superintendent,  (")  officer,  nurse,  attendant,  ser- 
vant, or  other  person  employed  in  any  registered  hospital  ('")  or 
licensed  house,  ("')  or  any  person  having  the  care  or  charge  of  any 
single  patient,  ('^)  or  any  attendant  of  any  single  patient  in  any  way 
abuse  or  illtreat,  or  wilfully  neglect  any  patient  in  such  hospital 
or  house,  or  such  single  patient,  or  if  any  person  detaining  or 
taking  or  having  the  care  or  charge,  or  concerned  or  taking  part 
in  the  custody,  care,  or  treatment  of  any  lunatic  (")  or  person  alleged 
to  be  a  lunatic,  in  any  way  abuse,  illtreat,  or  wilfully  neglect  such 
lunatic  or  alleged  lunatic,  he  shall  be  guilty  of  a  misdemeanor,  and 
shall  be  subject  to  indictment  for  every  such  offence,  or  to  forfeit 


(')  8^-9  Vic.  c.  100,  8.  114. 
C)  Sec.  36.       (')  Tbid. 
(")  8^9  Vic.  c.  100.  s.  114. 
(")  Ibid.  (")  Ilnd. 

M 


(')  18  Sf  19  Vic.  c.  105,  «.  16. 

(')  Ibid.     (•)  (5)  jiia, 
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for  every  such  offence  on  a  summary  conviction  thereof  before  two 
justices  any  sura- not  exceeding  £20.(') 

The  words  "  person  having  the  care  or  charge  of  any  lunatic" 
in  this  section  do  not  apply  to  a  person  having  the  care  or  charge 
of  one  non  cotnpos  mentis  by  virtue  of  marital  or  parental  rela- 
tion. (2) 

Sec  X.  Every  physician,  surgeon,  and  apothecary,(^)  signing  any 
certificate  under  or  for  the  purposes  of  this  Act,  shall  specify  therem 
the  facts  upon  which  he  has  formed  his  opinion  that  the  person  to 
whom  such  certificate  relates  is  a  lunatic,  an  idiot,  or  a  person  of 
unsound  mind,  and  distinguish  in  such  certiticate  facts  observed  by 
himself  from  facts  commuuicated  to  him  by  others,  and  no  person 
shall  be  received  into  any  registered  hospital  {')  or  licensed  house,  {') 
or  as  a  sln2;le  patient,  («)  under  any  certificate  which  purports  to  be 
founded  only  upon  facts  communicated  by  others. 

This  section  is  not  directory.  C) 

Sec  XI  If  after  the  reception  of  any  lunatic  it  appear  that  the 
order  or  the  medical  certilicate,  or  (if  more  than  one)  both  or  either 
of  the  medical  certificates,  upon  which  he  was  received  is  or  are  m 
any  respect  incorrect  or  defective,  such  order  and  medical  certihcate 
or  certificates  may  be  amended  by  the  person  signmg  the  same  at 
anytime  within  14  days  next  after  the  reception  of  such  lunatic: 
Provided  nevertheless,  that  no  such  amendment  shall  have  any  force 
or  effect  unless  the  same  shall  receive  the  sanction  of  one  or  more  ot 
the  commissioners.  , 

Sec  XII.  No  physician,  surgeon,  or  apothecary  C)  who,  01  whose 
father,  brother,  son,  partner,  or  assistant,  is  wholly  or  Partly  the  pro- 
prieto  •  of,  or  a  regular  professional  attendant  m,  a  hcensed  house  ('») 
or  a  hospital,  (")  shall  sign  any  certificate  for  the  reception  of  a  patient 
into  sSch  house  or  hospital ;  Ld  no  physician,  surgeon,  or  ^^po  hecary 
shall  himself,  or  by  his  servants  or  agents,  receive  to  board  01  lodge 
n  any  unlicensed  blouse,  or  take  the  ^^-^^f  ° ^^^^1^  ISh:" 
upon  or  under  any  medical  certificate  signed  by  himself  01  his  father, 
Tothel,  son,  pJtner,  or  assistant,  P^^-^^?^"'  Act 

•inothecary  having  (either  before  or  after  the  passing  of  this  Act, 
Sed  any  certificate  for  the  reception  of  any  person,  shall  be  the 
■Sar  professional  attendant  of  such  person  wlnle  under  caro  or 
cte?-e  uEder  such  certificate;  and  no  physician,  surgeon,_  or  ape  the- 
c^Kllo  or  whose  father,  brother,  son,  partner,  or  assistant,  sha  l 
sS  tTie  orfer  hereinbefore  required  for  the  reception  of  a  patient, 
sSl  sign  any  certificate  for  the  reception  of  the  same  patient. 

(n  8  &■  9  Vic.  c.  100,  s.  lOG.       (=)  R  ^.  Bundle,  6  Cox  Cr  Ca.  549. 
C)  S  c  36  (^)  8  «(■  9  Vic.  c.  100,  s.  114. 

(B   8  4^9  Fic.c.  100,  ..114.       e)  Sec.^^- 
c4  8  cj-  9  Vic.  c.  100,  s.  1 14.     (")  Il'i'l- 
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Sec.  XIII.  Any  physician,  surgeon,  or  apothecary  (')  who  shall 
sign  any  certificate",  or  do  any  other  act  (not  declared  to  be  a  misde- 
meanor) contrary  to  any  of  the  provisions  herein  contained,  shall 
for  every  such  offence  forfeit  any  sum  not  exceeding  £20  ;  (')  and 
any  physician,  surgeon,  or  apothecary  who  shall  lalsely  state  or  certify 
anything  iu  any  certificate  under  this  Act,  and  any  person  who  shall 
sign  any  certifi'cate  under  this  Act  in  which  he  shall  be  described  as 
a  physician,  surgeon,  or  apothecary,  not  being  a  physician,  surgeon, 
or  apothecary  respectively  within  the  meaning  of  this  Act,  shall 
be  guilty  of  a  misdemeanor. 

Sec.  XIV.  It  shaU  be  lawful  for  the  commissioners,  by  an  order 
under  their  common  seal,  where  they  see  fit  so  to  do,  to  permit  the 
visitation  of  any  single  patient  by  a  physician,  surgeon,  or  apo- 
thecary (^)  less  frequently  than  once  in  every  two  weeks,  as  required 
by  section  90  of  the  said  recited  Act,  f )  and  to  prescribe  from  tuiie  to 
time  how  often  any  single  patient  shall  be  visited  by  such  a  physician, 
surgeon,  or  apothecary  as  therein  mentioned  ;  but  where  such  visita- 
tion of  any  single  patient,  so  often  as  once  in  every  two  weeks,  is  so 
dispensed  'with,  and  such  patient  is  in  the  care  or  charge  of  a  physi- 
cian, surgeon,  or  apothecary,  such  physician,  surgeon,  or  apothecary 
shall  once  at  the  least  in  every  two  weeks  make  an  entry  in  a  book  to 
be  kept  for  that  purpose  to  be  called  "  The  Medical  Journal"  of  the 
condition  of  the  patient's  health,  both  mental  and  bodily,  together 
with  the  date  of  such  entry,  and  such  book  shall  be  produced  to  the 
visiting  commissioner  on  every  visit,  and  shall  be  signed  by  him  as 
having  been  so  produced,  and  every  such  pliysician,  surgeon,  or 
apothecary,  who  shall  make  an  untrue  entry  iu  the  said  book  shall  be 
guilty  of  a  misdemeanor. 

Sec.  XV.  It  shall  be  lawful  for  one  or  more  of  the  visitors  ap- 
pointed in  or  for  any  county  (^)  or  borough  (')  under  the  said  recited 
Act,  (')  upon  the  request  in  writing  of  the  commissioners  or  any  two  of 
them  under  their  hands  so  to  do,  to  visit  any  person  detained  in  any 
unlicensed  house  in  such  county  or  borough  as  a  single  patient  {^) 
and  to  inquire  into  and  report  to  the  commissioners  on  the  treatment 
and  state  of  health  bodily  and  mental  of  such  patient,  and  to  inspect 
the  order  and  certificates  on  which  such  person  was  received  and  the 
provisions  of  the  said  recited  Act,  ('")  for  and  concerning  the  remu- 
neration or  payment  of  any  such  visitor  being  a  physician,  surgeon, 
or  apothecary,  (")  in  respect  of  the  execution  of  the  duties  of  that 
Act,  and  for  the  payment  of  the  costs,  charges,  and  expenses  incurred 
by  any  visitor  in  proceedings  under  that  Act,  shall  extend  and  be 
applicable  to  and  for  the  remuneration  or  payment  of  any  visitor  being 
a  physician,  surgeon,  or  apothecary,  visiting  as  aforesaid  any  single 
patient,  and  to  and  for  the  payment  of  the  costs,  charges,  and  ex- 
penses incurred  by  any  visitor  in  or  about  such  visit  as  aforesaid. 

Sec.  XVI.  Every  physician,  surgeon,  and  apothecary,  ('^)  who 
visits  any  single  patient,  (")  or  under  whose  care  or  charge  any  single 


(')  Sec.  36,     (')  8  ^  9  Vic.  c.  100,  «.  106.  Sec.  36. 

C)  Ihi'l.         (')  8^9  Vic.  c.  100.       (8)  8  6^  9  Vic.  c.  100,  «.  114. 

C)  Ibid.  8  ^  9  Vic.  c.  100.       C->)  Sec.  .36. 

('"J  8  ^  9  Kic.  c.  lO;).     (")         36.      (}')  Ibid.    Q^)  Ibid. 
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patient  shall  be,  shall  on  the  10th  day  of  January  or  within  seven 
clays  from  that  time  in  every  year  report  in  writing  to  the  commis- 
sioners the  state  of  health  bodily  and  mental  of  such  patient,  with 
such  other  circumstances  as  he  may  deem  necessary  to  be  communi- 
cated to  the  commissioners ;  and  it  shall  be  lawful  for  the  commis- 
sioners at  any  other  time,  and  from  time  to  time  as  they  see  occasion, 
to  call  from  and  require  from  any  such  physician,  surgeon,  or  apothe- 
cary, a  report  in  writing  relative  to  any  single  patient  visited  by  him 
or  under  his  care  or  charge,  in  such  form  and  specifying  such  parti- 
culars as  the  commissioners  may  direct,  mo  fi-T, 

Sec  XVII.  The  provisions  contained  in  sees.  72  and  16  ot  the  saia 
recited  Act,  (>)  for  the  discharge  of  patients  (')  (not  bemg  pau- 
pers) (3)  from  licensed  houses  {')  shall  extend  and  be  applicable  to  and 
for  the  discharge  of  any  single  patient :  {')  Provided  always,  that  this 
enactment  shall  not  extend  to  authorize  the  discharge  ot  any  single 
patient,  if  the  physician,  siu-geon,  or  apothecary,  {^)  who  has  the  care 
or  charge  of  or  visits  such  patient  certify  in  writmg  under  his  hand 
that  in  his  opinion  such  patient  is  dangerous,  and  unfit  to  be  at  large, 
together  with  the  grounds  on  which  such  opinion  is  founded,  unless 
one  of  the  commissioners  shaU  consent  in  writing  to  the  discharge  ot 

^"sec^  XVlil.  It  shall  be  lawful  for  the  Lord  Chancellor,  (')  upon 
the  report  of  the  Commissioners  in  Lunacy,  to  order  the  discharge  ot 
any  person  received  or  detained  as  a  single  patient,  or  to  give  such 
orders  and  directions  in  reference  to  such  patient  as  the  Lord 
Chancellor  shall  think  fit ;  and  any  person  detainmg  any  such  patient 
for  the  space  of  three  days  after  a  copy  of  such  order  ioi  his 
li  chJrge^shall  have  been  'served  on  him  or  left  at  ^hejonse  m 
which  such  person  so  ordered  to  be  discharged  is  defamed,  shaU  be 
euiltv  of  a  misdemeanor.  .  i 

^  Sec.  XIX.  The  superintendent  or  proprietor  («)  of  every  registered 
hospital  ('»)  and  licensed  house,  {»)  and  every  person  having  the  care 
or  charge  of  any  single  patient,  ('^)  shall  forthmth,  ^P0°  <J}^e  recc^^ve^^^^^^^ 
any  patient  m  such  hospital  or  house,  or  of  such  smgle  P^tien  ,  transmit 
notice  of  such  recovery  in  the  case  of  a  patient  not  \P^X^';)  t° 
person  who  signed  the  order  for  his  reception,  bj/'/^^^^^ii^^lf"^^ 
payment  on  account  of  such  patient  was  ^' ^.f '"^S 
muper  to  the  guardians  of  his  union  or  parish,  or  if  ^ere  be  no  such 
^uafdians  to  one  of  the  overseers  of  the  P°°^°V  ff^^^^;,^^^^ 
Lch  pauper  be  chargeable  to  any  county  to  the  c  ei4c  of  the  peace  y 
thereof-  and  in  case  such  patient  be  not  discharged  or  removed 
witl  n  fourteen  days  from  the  giving  of  such  notice,  ^/^ch  sup  i^^^^ 
tendent  proprietor,  or  person  as  aforesaid  shall  immediately  aft ei  the 
SpSbS  0?  such  pei^iod  transmit  notice  of  the  recovery  o  su  h 
natient  to  the  commissioners,  and  also  m  the  case  ot  a  ticensea 
Touse  withm  the  jurisdiction  of  any  visitors  to  the  clerk  of  such 

C)  Ibid.  (*)  Ibid.  (  61}.  K  J 

7   8  §•  9  Vic.  c.  100,    114.  ^-36. 

ff)  8     9  Vic.  c.  100.  s.  114.  (  )  \  '     . , 
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visitors,  -with  the  date  of  tlie  notice  firstly  in  tliis  enactment  men- 
tioned ;  and  where  notice  is  so  given  to  the  clerk  of  any  visitors 
he  shall  forthwith  communicate  the  same  to  the  visitors  or  two  of 
them,  one  of  whom  shall  be  a  physician,  surgeon,  or  apothecary ;('}. 
and  in  case  of  the  death  of  any  patient  in  any  hospital  or  licensed 
house,  a  statement  setting  foi"th  the  time  and  cause  of  the  death,  and 
the  duration  of  the  disease  of  which  such  patient  died,  shall  be 
prepared  and  signed  by  the  medical  person  or  persons  who  attended 
the  patient  during  the  illness  which  terminated  in  death,  and  such 
statement  shall  be  entered  in  "  The  Case  Book,"  and  a  copy  of  such 
statement  certified  by  the  superintendent  or  proprietor  shall,  within 
two  days  of  the  date  of  the  death,  be  transmitted  to  the  coroner  for 
the  county  (^)  or  borough,  (^)  and  in  case  such  coroner  after  receiving 
such  statement  shall  think  that  any  reasonable  suspicion  attends  the 
cause  and  circumstances  of  the  death  of  such  patient,  he  shall  siim-_^ 
mon  a  jury  to  inquire  into  the  cause  of  such  death. 

Sec.  XX.  Any  person  having  authority  to  order  the  discharge  of 
any  patient  {*)  (not  being  a  pauper)  (■^)  fnim  any  asylum,  C")  registered 
hospital,  or  licensed  house,  (^)  or  of  any  single  patient,  (^)  may,  with 
the  previous  consent  in  writing  of  two  of  the  commissioners,  direct, 
by  an  order  in  writing  under  his  hand,  the  removal  of  such  patient  to 
any  asylum,  registered  hospital,  or  licensed  house,  or  to  the  care  or 
charge  of  any  person  mentioned  or  named  in  such  order ;  and  every 
such  order  and  consent  shall  be  made  and  given  respectively  in 
duplicate,  and  one  of  the  duplicates  shall  be  delivered  to  and  left 
with  the  superintendent  or  proprietor  ('")  of  the  asylum,  hospital,  or 
house  from  which,  or  the  person  from  whose  care  or  charge  the 
patient  is  ordered  to  be  removed,  and  the  other  duplicate  shall  be 
delivered  to  and  left  with  the  superintendent  or  proprietor  of  the 
asylum,  (")  hospital,  ('-)  or  house  into  which,  or  the  person  into  whose 
care  or  charge  the  patient  is  ordered  to  be  removed ;  and  such  order  for 
removal,  together  with  such  consent  in  writing,  shall  be  a  sufficient 
authority  for  the  removal  of  such  patient,  and  also  for  his  reception 
into  the  asylum,  registered  hospital,  or  licensed  house  ('^)  into  which,  or 
by  the  person  into  whose  care  or  charge  he  is  oi'dered  to  be  removed: 
Provided  always,  that  a  copy  of  the  order  and  certificates  upon 
which  such  patient  was  received  into  the  asylum,  hospital,  or  house 
from  which  he  is  removed,  or  as  a  single  patient,  ('■*)  by  the  person  from 
whose  care  he  is  removed,  certified  under  the  hand  of  the  superin- 
tendent or  proprietor  (■')  of  such  asylum,  hospital,  or  house,  or  of  such 
person  as  last  aforesaid,  to  be  a  true  copy,  shall  be  furnished  by  him 

ee  of  expense,  and  shall  be  delivered  with  one  duplicate  of  the  said 
order  of  removal  and  consent,  to  the  superintendent  or  proprietor  of 
the  asylum,  hospital,  or  house  to  which,  or  to  the  person  to  whose 
care  or  charge  such  patient  is  removed. 

Sec.  XXI.  Kvery  per.-ion  from  whose  care  or  charge  any  single 
patient      Hhall  be  discharged  shall  transmit  to  the  commissioners  a 


(')  Sfc.ZG. 
f)  J/jifl. 

Jhid. 
{")  Ihid. 
('^)  Sec.  36. 
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written  notice  of  such  discharge  within  the  like  period  and  undei 
the  like  penalty  for  default,  as  by  the  said  recited  Act  (')  is  required 
and  provided  in  the  case  of  the  discharge  of  a  patient  C^)  from 
a  licensed  house.  {")  ... 

Sec.  XXII.  It  shall  be  lawful  for  any  person  having  the  care  or 
charge  of  a  single  patient  C)  to  change  his  residence,  and  remove  such 
patient  to  any  new  residence  of  such  person,  in  England,  provided 
that  seven  clear  days  before  such  change  of  residence  he  give  notice 
in  writing  thereof,  and  of  the  place  of  such  new  residence,  to  the 
commissioners  and  to  the  person  who  signed  the  order  for  the 
reception  of  such  patient,  or  by  whom  the  last  payment  on  account 
of  such  patient  was  made  ;  and  it  shall  be  lawful  for  any  person 
having  the  care  or  charge  of  any  single  patient,  having  first  obtained 
the  consent  of  two  of  the  commissioners,  to  take  or  send  such  patient, 
under  proper  control,  to  any  specified  place  or  places,  for  any 
definite  time,  for  the  benefit  of  his  health :  Provided  always,  that 
before  any  such  consent  shall  be  given,  the  approval  in  writing  of 
the  person  who  signed  the  order  for  the  reception  of  such  patient, 
or  by  whom  the  last  payment  on  account  of  such  patient  was  made, 
shall  be  produced  to  such  commissioners,  unless  they  shall,  on  cause 
beinsr  sliown,  dispense  with  the  same. 

Sec  XXIII.  Where  any  person  has  already  been  received  as  a 
lunatic  under  order  and  certificates,  and  shall  be  detained  thereunder, 
and  where  any  person  shall  hereafter  be  in  hke  manner  received  and 
detained,  and  the  commissioners  represent  to  the  Lord  Chancellor 
that  it  is  desirable  that  the  extent  and  nature  of  his  income  should  be 
ascertained,  and  the  application  thereof,  the  Lord  Chancellor  may, 
if  he  think  fit,  through  the  registrar  in  lunacy,  require  that  the 
person  signing  the  order,  or  other  the  person  paying  for  the  care  and 
maintenance  of  the  lunatic  or  having  the  management  of  the  propei-ty, 
.shall  transmit  to  the  Lord  Chancellor  a  statement  in  writing.  to  the 
best  of  his  knowledge,  of  the  particulars  of  the  property  and  income 
of  the  lunatic  and  of  the  application  of  the  mcome. 

Sec  XXIV  The  notice  of  admission  and  statement  mentioneci 
or  referred  to  in  sec.  52  of  the  said  _  recited  Act,  p  shal 
hereafter  be  according  to  the  form  mentioned _  m  schedule  (C) 
annexed  to  this  Act,  in  lieu  of  the  form  set  forth  in  schedule  (F)  to 
the  said  recited  Act;  and  such  statement  shall  be  signed  by  he 
medical  superintendent,  proprietor,  C)  or  attendant  («)  of  the  hospital  (  ) 
or  licensed  house  ('«)  from  which  the  same  is  sent,  and  the  said  notice 
and  statement  shall  be  accompanied  by  a  copy  of  the  several  docu- 
ments mentioned  in  the  said  notice.  j  • 

Sec  XXV  The  Medical  Visitation  Book  mentioned  m  section  59 
of  th^  said  "recited  ActC)  shall  henceforth  Je.kept  in  the  form 
set  forth  in  schedule  (D)  annexed  to  this  Act  in  heu  of  the  foim 
•  e   fo  h  in  schedule  (H)  to  the  said  recited  Act;  and  the  said 


(1)  8^-9  Vic.  c.  100. 
(■')  Sec.  36. 
(6)  8     9  Vic.  c.  100. 
(9)  8     9  Vic.  c.  100,  *■ 
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section  shall  be  construed  as  if  the  particulars  mentioned  in  the  several 
heads  of  the  said  form  in  the  said  schedule  (D)  had  by  the  said  section 
been  required  to  be  entered  in  the  said  book  in  lieu  of  the  particulars 
mentioned  in  the  said  section. 

t5ec.  XXVI.  The  superintendent  or  proprietor  (')  of  every  registered 
hospital  (-)  or  Ucensed  house  (^)  shall,  within  one  week  after  the  dismissal 
for  misconduct  of  any  nurse  or  attendant  {*)  employed  in  such  hospital  or 
house,  transmit  to  the  commissioners  by  the  post  information  in  writing 
under  his  hand  of  such  dismissal,  and  of  the  cause  thereof;  and  every 
superintendent  or  proprietor  neglecting  to  transmit  such  information 
to  the  commissioners  within  the  period  aforesaid,  shall,  for  every  such 
offence,  forfeit  any  sum  not  exceeding  £10.  (^) 

Sec.  XXVII.  'Section  89  of  the  said  recited  Act,  (*)  constitu- 
ting from  among  the  commissioners  a  private  committee  for  the 
purposes  in  the  said  Act  mentioned  shall  be  repealed,  and  all  the  powers 
vested  in,  and  all  the  provisions  of  the  said  Act  applicable  to  the  said 
private  committee,  or  one  or  two  members  thereof,  shall  be  vested  in 
and  be  applicable  to  the  commissioners,  or  one  commissioner,  or  two 
commissioners  (as  the  case  may  require),  as  if  where  in  the  said  Act  the 
said  private  committee,  or  one  member  or  two  members  thereof  (as  the 
case  may  be),  is  or  are  mentioned  or  referred  to,  the  commissioners,  or 
one  commissioner,  or  two  commissioners  (as  the  case  may  require),  had 
been  mentioned  or  referred  to  instead  thereof. 

Sec.  XXVIII.  Section  111  of  the  said  recited  Act,  (')  shall 
be  repealed,  and  any  one  or  more  of  the  commissioners  shall  and  may 
on  such  day  or  days,  and  at  such  hours  in  the  day  and  for  such  length 
of  time  as  he  or  they  shall  think  fit,  visit  all  such  parish  and  union- 
workhouses  in  which  there  shall  be,  or  be  alleged  to  be,  any  lunatic,  (^) 
as  the  commissioners  shall  by  any  resolution  or  resolutions  of  the  board 
direct,  and  shall  inquire  whether  the  provisions  of  the  law  as  to  lunatics 
in  such  parish  or  union  have  been  carried  out ;  and  also  as  to  the 
dietary,  accommodation,  and  treatment  of  the  lunatics  in  such  work- 
houses, and  shall  report  in  writing  thereon  to  the  poor  law  board. 

Sec.  XXIX.  It  shall  be  lawful  for  the  commissioners  where,  for  any 
rea.-jons  to  be  entered  upon  the  minutes  of  the  board,  (')  any  case  ap- 
pears to  them  specially  to  call  for  immediate  investigation,  to  authorize 
and  direct,  by  an  order  under  their  common  seal,  any  competent  person 
or  persons  to  visit  and  examine  and  report  to  them  upon  the  mental 
and  bodily  state  and  condition  of  any  lunatic  ("^)  or  alleged  lunatic  in  any 
asylum,  ("")  hospital,  (")  or  licensed  hou8e,(")  or  of  any  pauper 
lunatic  {'*)  in  a  workhouse  or  elsewhere,  or  of  any  lunatic  or  alleged 
lunatic  under  the  care  or  charge  of  any  person  as  a  single  patient,  ('*) 
and  to  inquire  into  and  report  upon  any  matters  into  which  the  com- 
mi.ssioners  are  authorized  to  inquire;  and  every  such  person  shall, 
for  the  special  purposes  mentioned  in  such  order,  have  all  the  powers 
of  a  commissioner ;  and  the  commissioners  may  allow  to  every  such 


(')  8    9  Vir.  c.  100,  *.  li  t. 
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person  a  reasonable  sum  for  his  services  and  expenses,  such  sum  II, 
be  paid  in  manner  provided  by  the  said  recited  Act  (')  with  regard  to 
expenses  incurred  by  or  under  the  authority  of  the  commissioners  in 
proceeding's  thereunder ;  but  this  enactment  shall  not  be  taken  to 
exonerate  the  commissioners  from  the  performance  of  any  duty  by 
law  imposed  on  them. 

Sec.  XXX.  The  committee  having  the  management  or  government, 
of  every  registered  hospital  {^)  shall,  within  three  months  after  the 
passing  of  this  Act,  in  the  case  of  every  hospital  now  registered,  and 
vi'ithin  three  months  after  the  registration  of  every  hospital  hereafter 
to  be  registered  under  the  said  recited  Act,  (»)  submit  the  existing 
re"-ulatious,  or  regulations  to  be  framed  by  such  committee,  to  one  of 
Her  Majesty's  principal  Secretaries  of  State,  for  his  approval,  and  any 
such  comm"ittee  may,  with  the  like  approbation,  alter  and  vary  such 
reo-ulations  as  they  think  necessary ;  and  all  such  regulations  so  ap- 
proved shall  be  printed,  abided  by,  and  observed,  and  a  copy  thereof 
shall  be  sent  to  the  commissioners,  and  another  copy  thereof  kept  hung 
up  in  the  visitors'  room  of  the  hospital. 

Sec.  XXXI.  It  shall  be  lawful  for  the  commissioners,  with  the 
sanction  and  approbation  of  one  of  Her  Majesty's  principal  Secretaries 
of  State  from  time  to  time  to  make  regulations  for  the  government  of 
any  house  licensed  for  the  reception  of  lunatics ;  (■>)  and  such  regula- 
tions of  the  commissioners,  or  a  copy  thereof,  shall  be  transmitted  by 
their  secretary  to  the  proprietor  {^)  or  resident  superintendent  of  every 
licensed  house  to  which  the  same  relate,  and  shall  be  abided  by  and 
observed  therein.  .  „  ^,       .  i 

Sec.  XXXII.  The  report  required  by  section  88  oi  the  said 
recited  Act,  ('')  to  be  made  by  the  commissioners  to  the  Lord  Chan- 
cellor in  the  month  of  June  in  every  year  of  the  state  and  condition  of 
the  several  houses,  hospitals,  asylums,  and  other  places  visited  by 
them  under  that  Act,  and  of  the  care  of  the  patients  therein  and  ot 
such  other  particulars  as  they  think  deserving  of  notice,  shall  be  made 
in  or  before  the  month  of  March  in  every  year,  and  shall  be  made  up 
to  the  end  of  the  preceding  year.  ■-,  i 

Sec  XXXIII.  The  provision  in  section  113  of  the  said  recited 
Act  C)  t'ov  and  concerning  the  payment  for  attendance  and  trouble 
of  any  person  (not  being  a  commissioner)  employed  under  that  enact- 
ment and  of  the  travellino-  or  other  Expenses  of  any  person  so  em- 
ployed, and  as  to  the  fund  out  of  which  such  payment  is  to  be  made, 
ihall  extend  and  be  applicable  to  and  in  the  case  of  any  person  (not 
beino- a  commissioner)  required  to  visit  and  examine  any  lunatic  or 
supp'osed  lunatic  under  section  112  of  the  said  recited  Act.  (»)  _ 

Sec  XXXIV  Any  person  who  wilfully  obstructs  the  commissioners, 
or  any  of  them,  or  any  other  person  authorized  by  an  order  in  writm- 
under  the  hand  of  the  Lord  Chancellor,  or  Her  Majesty's  principal 
Secretary  of  State  for  the  Home  Department,  pursuant  to  the  pro- 
Ss  of  section  112  or  113  of  the  said  recited  Act,(»)  to  visit 
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and  examine  any  lunatic  (')  or  supposed  lunatic,  or  to  inspect  or 
inquire  into  the  state  of  any  asylum,  {^)  hospital,  (')  gaol,  house,  or 
place  wherein  any  lunatic  or  person  represented  to  be  lunatic  is  confined 
or  alleged  to  be  confined  in  the  execution  of  such  order ;  and  any  person 
who  wilfully  obstructs  any  person  authorized  under  this  Act  by  any 
order  of  the  commissioners  to  make  any  visit  and  examination  or 
inquiry  in  the  execution  of  such  order  shall  (without  prejudice  to  any 
proceedings,  and  in  addition  to  any  punishment  to  which  such  person 
obstructing  the  execution  of  such  order  would  otherwise  be  liable) 
forfeit  for  every  such  offence  any  sum  not  exceeding'  £20.('') 

Sec.  XXXY.  Section  116  of  the  said  recited  Act  (^)  shall  be 
repealed,  and  the  Royal  Hospital  of  Bethlehem  shall  henceforth  be  * 
subject  to  the  provisions  of  the  said  recited  Act,  and  of  this  Act  in 
the  same  manner  as  if  the  same  had  not  been  exempted  from  the  said 
recited  Act,  and  shall  be  forthwith  registered  as  an  hospital  accord- 
ingly in  pursuance  of  section  43  of  the  said  recited  Act. 

Sec.  XXXVI.  In  the  construction  of  the  said  recited  Act,(°)  and  of 
this  Act  the  words  "  physician,"  "  surgeon,"  and  "  apothecarj-," 
shall  respectively  mean  a  physician,  surgeon,  and  apothecary  duly 
authorized  or  hcensed  to  practise  as  such  by  or  as  a  member  of 
some  college,  university,  company,  or  institution  legally  constituted 
and  qualified  to  grant  such  authority  or  licence  in  some  part  of  the 
United  Kingdom,  or  having  been  in  practice  as  an  apothecary  in  Eng- 
land or  Wales  on  or  before  the  1st  day  of  August,  1815,  and  being  in 
actual  practice  as  such  physician,  surgeon,  or  apothecary ;  the  expres- 
sion "  ofEciating  clergyman  of  the  parish  "  shall  include  the  chaplain 
of  the  workhouse  of  the  same  parish,  or  of  the  workhouse  of  the  union 
to  which  such  parish  belongs ;  the  expression  "  single  patient "  shall 
mean  any  person  received  or  taken  charge  of  as  a  lunatic  under  section 
90  of  the  said  recited  Act,  or  under  such  section  as  amended  by 
thLs  Act ;  and  the  expression  "  attendant "  shall  mean  any  person 
whether  male  or  female,  who  shall  be  employed  either  wholly  or 
partially  in  the  personal  care,  control,  or  management  of  any  lunatic 
m  any  registered  hospital  or  hcensed  house,  or  of  any  single  patient  • 
and  in  the  construction  of  this  Act  the  word  "  board,"  as  used  in 
relation  to  the  commissioners  in  lunacy,  shall  mean  any  three  or  more 
of  the  commissioners  assembled  at  a  meeting  convened  in  pursuance  of 
section  1(5  of  the  said  recited.  Act,  or  holden  under  any  order  or  rule 
for  the  time  being  in  force  made  under  section  70  of  the  said  recited 
Act,  for  regulating  the  duties  of  the  commissioners. 

Sec.  XXXVII.  The  said  recited  (')  Act,  and  this  Act,  shall  be  con- 
strued topther  as  one  Act,  and  a  Queen's  printers'  copy  of  this  Act 
shall  be  bound  up  in  the  "Visitors'  Book"  of  every  hospital  and 
licensed  house  together  with  the  said  recited  Act. 

Sec.  XXXVIII.  Nothing  in  this  Act  shall  affect  the  provisions  of 
any  of  the  following  Acts  (that  is  to  say),  an  Act  of  the  session  holden 
in  the  39th  and  40th  years  of  King  George  the  Third,  chapter  94  ; 


(')  8  5-9  Vice.  100,  «.  114, 
(0  8  <5-  9  Vic.  c.  100,  8.  106. 
l«)  Ibtd. 


(')  Ibid.  C)  ibid. 

(*)  8  ^  9  Vic.  c.  100. 
C)  Ibid. 
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an  Act  of  the  session  holden  in  the  1st  and  2d  years  of  Her  Majesty, 
chapter  14 ;  and  an  Act  of  the  session  holden  in  the  3d  and  4th  years 
of  Her  Majesty,  chapter  54,  or  any  other  provisions  concerning:  crimi- 
nal lunatics,  save  as  hereinafter  provided ;  that  is  to  say,  it  shall  be 
lawful  for  one  of  Her  Majesty's  principal  Secretaries  of  State  to  issue 
his  warrant  to  remove  or  discharge  any  insane  person  who  shall  be  in 
custody  under  the  provisions  of  the  said  Act  of  the  3d  and  4th  yeai-s 
of  Her  Majesty,  chapter  54,  provided  it  shall  be  duly  certified  to  such 
Secretary  of  State,  by  two  physicians  or  surgeons,  that  such  insane 
person  was  harmless,  and  might  be  discharged  from  restraint  as  an 
insane  person  without  danger  to  himself  or  to  others  in  like  manner 
as  if  it  had  been  certihed  to  such  Secretary  of  State  that  such  person 
had  become  of  sound  mind,  anything  in  the  said  Act  or  any  other 
Act  to  the  contrary  thereof  in  anywise  notwithstanding.  _ 

Sec.  XXXIX.  And  whereas  by  the  said  recited  Act,  ( )  it  is  pro- 
vided that  every  person  to  be  appointed  in  the  room  of  any  com- 
missioner being  a  barrister  of  live  years'  standing  at  the  bar  and 
upwards,  shall  be  a  practising  barrister  of  not  less  than  hve  years 
standing  at  the  bar  :  And  whereas  it  is  expedient  to  amend  the  said 
provisions  as  hereinafter  mentioned,  the  present  or  any  future  secretary 
to  the  commissioners,  if  at  the  time  of  his  appointment  to  be  sucU 
secretary  he  was  or  shall  have  been  a  practising  barrister  ot  not  less 
than  five  years'  standing  at  the  bar,  shall  be  eligible  to  be  appointed  a 
commissioner  in  the  room  of  any  such  commissioner  as  atoresaid. 

Sec.  XL.  This  Act  shall  commence  and  come  into  operation  on  tne 
Ist  day  of  November,  1853. 


SCHEDULES  TO  THE  FOREGOINa  ACT. 

Schedule  (A),  No.  1 ;  Sections  4,  8. 
Order  for  the  Receptwi  uj  a  Private  Patient. 

I,  the  undersigned,  hereby  request  you  to  receive  A.  B.,  a  lunatjc 
[or  an  idiot,  or  \  person  of  unsound  mind],  as  a  patient  into  joui 
house  [or  hospital].   Subjoined  is  a  statement  respecting  the  said  A.  U. 

(Signed)  Name. 

Occupation  (if  any). 

Place  of  abode.  „       .         ,  • 

Degree  of  relationship  (if  any)  or  other  cir- 
cumstance of  connection  with  the  patient. 
Dated  this       day  of  one  thousand  eight  hundred  and 

m  proprietor  [or  superintendentj  ot 

[describing  the  house  or  hospital  hij  situation  and  name,  ij  any\. 


(')  8  cj-  9  Vic.  c.  100. 
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Statement. 

[If  any  partmilars  in  this  statement  le  not  Imown,  the  fact  to  be  so 
I  stated.] 

IN'ame  of  patient,  with  christian  name  at  length. 
Sex  and  age. 

Married,  single,  or  widowed. 

Condition  of  life  and  previous  occupation  (if  any). 

The  religious  persuasion  as  far  as  known. 

Previous  place  of  abode. 

Whether  first  attack. 

A  O  ft  (if  known)  on  first  attack. 

When  and  where  previously  under  care  and  treatment. 

Duration  of  existing  attack. 

Supposed  cause. 

Whether  subject  to  epilepsy. 

Whether  suicidal. 

Whether  dangerous  to  others. 

Whether  found  lunatic  by  inquisition,  and  date  of  commission  or 
order  for  inquisition. 

Special  circumstances  (if  any)  preventing  the  patient  being  exa- 
mined, before  admission,  separately  by  two  medical  practitioners. 

(Signed)  Name. 

\  Where  the  person  signing  the  statement  is  not  the  person  mho  signs 
the  order,  the  following  particulars  concerning  the  person  signing 
the  statement  are  to  ie  added ;  viz.,] 

Occupation  (if  any). 
Place  of  abode. 

Degree  of  relationship  (if  any)  or  other  circumstances  of  con- 
nection with  the  patient. 


Schedule  (A),  IN'o.  2 ;  Sections  4,  5,  8, 10, 11,  12, 13. 

Form  of  Medical  Certificate. 

I,  the  undersigned  [here  set  forth  the  qualification  entitling  the 
person  certifying  to  practise  as  a  physician,  surgeon,  or  apothecary, 
ex.  gra.,  being  a  fellow  of  the  Royal  College  of  Physicians  in 
London],  and  being  in  actual  practice  as  a  [physician,  surgeon,  or 
apothecary,  as  tlie  case  may  be],  hereby  certify  that  I,  on  the 
day  of  at  [Jiere  insert  the  street  and  number 

of  the  house  (if  any )  or  other  lihc  particulars]  in  the  county  of 
?"parately  from  any  other  medical  practitioner,  personally  examined 
■      of  [insert  residence  and  piufession  or  occupation, 

_  liny],  and  that  the  said  A.  J3.  is  a  lunatic,  [or  an  idiot,  or  a  person 
of  unsound  mind],  and  a  proper  person  to  be  taken  charge  of  and 
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detained  under  care  and  treatment,  and  that  I  have  formed  this 
opinion  upon  the  following-  grounds,  viz. : 

1.  Facts  indicating  insanity  observed  by  myself  [liere  state  the 
facts]. 

2.  Other  facts  (if  any)  indicating  insanity  communicated  to  me 
by  others  [here  state  the  information,  and  from  whom], 

(Signed) 

Place  of  abode. 

Dated  this      day  of  one  thousand  eight  hundred  and 

A  medical  certificate  is  invalid  under  this  Schedule  if  it  omits 
to  state  any  of  the  particulars  which  the  Act  requires,  and  no 
person  can  be  legally  detained  under  it.  (i) 


Schedule  (B),  No.  1 ;  Section  7. 

Order  for  itve  Reception  of  a  Pauper  Patient. 

T,  C.  D.  [or,  in  the  case  of  a  clergyman  and  relieving  officer,  &c., 
We,  C.  D.  and  E.  F.,],  the  undersigned,  having  called  to  my  [or  our] 
assistance  a  physician  [or  surgeon,  or  apothecary,  as  the  case  may  ie], 
and  having  personally  examined  A.  B.  a  pauper,  and  bemg  satished 
that  the  said  A.  B.  is  a  lunatic,  [or  an  idiot,  or  a  person  of  unsound 
mind.T  and  a  proper  person  to  be  taken  charge  of  and  detained  under 
care  and  treatment,  hereby  direct  you  to  receive  the  said  A.  B.  as 
a  patient  into  your  house  [or  hospital].  Subjoined  is  a  statement 
respecting  the  said  A.  B. 

(Signed)   C.  D.,  a  justice  of  the  peace  for  the  county, 
city,  or  borough  of  [or  an,  or  the, 

officiating  clergyman  of  the  parish  ol  J. 

(Signed)   E.  F.,  the  reheving  officer  of  the  union  or 
parish  of  [or  an  overseer  of  the 

parish  of  ]. 
Dated  the      day  of  one  thousand  eight  hundred  and  . 

To  proprietor  [or  superintendent]  of  [describing 

the  house  or  hospital]. 

Statement. 

[If  any  particulars  in  this  statement  ie  not  known,  to  le  so  stated.] 

Name  of  patient  and  christian  name  at  length. 
Sex  and  age. 

Married,  single,  or  widowed. 


(')  R.  V.  Finder,  24  Law  J.  Q.  B.  148. 
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Condition  of  life  and  previous  occupation  (if  any). 
The  religious  persuasion  as  far  as  known. 
Previous  place  of  abode. 
"VMiether  first  attack. 
Age  (if  known)  on  first  attack. 
When  and  where  previously  under  care  and  treatment. 
Duration  of  existing^  attack. 
Supposed  cause. 
"\Thether  subject  to  epilepsy. 
Whether  suicidal. 
Whether  dang-eroue  to  others. 
Parish  or  union  to  which  the  lunatic  is  chargeable. 
IS'ame  and  christian  name  and  place  of  abode  of  nearest  known 
•  relative  of  the  patient,  and  degree  of  relationship  (if  known). 

I  certify  that,  to  the  best  of  my  knowledge,  the  above  particulars 
are  correctly  stated. 

(Signed)  relieving  officer  [or  overseer]. 


Schedule  (B),  No.  2  ;  Sections  7,  10, 11, 12,  13. 

Form  of  3fedical  Certificate. 

I,  the  undersigned  [here  set  forth  the  qualification  entitling  the 
person  certifying  to  practise  as  a  physician,  surgeon,  or  a'pothecary, 
ex.  gr.,  being  a  fellow  of  the  Eoyal  College  of  Physicians  in  London], 
and  being  in  actual  practice  as  a  [physician,  surgeon,  or  apothecary, 
as  t?te  case  may  be],  hereby  certify  that  I,  on  the  day  of 

at  (')  [here  insert  the  street  and  number  of  the  house 

(if  any)  or  other  like  particulars],  in  the  county  of  ,  per- 

ponally  examined  A.  B.  of  [insert  residence  and  profession 

or  occupation,  if  any],  and  that  the  said  A.  B.  is  a  [lunatic,  or  an 
idiot,  or  a  person  of  unsound  mind],  and  a  proper  person  to  be  taken 
charge  of  and  detained  under  care  and  treatment,  and  that  I  have 
formed  this  opinion  upon  the  following  grounds,  viz. :  (=) 

1.  Facts  indicating  insanity  observed  by  myself  (3)  [here  state  the 
facts]. 

2.  Other  facts  (if  any)  indicating  insanity  communicated  to  me  by 
others  [here  state  the  information,  and  from  rohovi]. 

•  (Signed) 

Place  of  abode. 

Dated  this      day  of  one  thou.sand  eight  hundred  and 


(')  li.  V.  Pinrier,  24  Law  J.  Q.  B.  148,  ;  8.  c.  23  Law  T.  86,  &  19  Jur. 
522.    See  aL«o  R.  v.  Mimter,  14  Q.  B.  319. 
C)  See  Lffjeyl  v.  O'nrim,  Milw.  340. 

Lord  Tenterden,  C.J.,  in  Arderdon  v.  Burrows,  4  C.  &  P.  213, 

N 
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Schedule  (C),  Section  24. 

Notice  of  Admission. 

I  hereby  give  you  notice  that  A.  B.  was  admitted  into  this  house 
[or  hospital]  as  a  private  [or  pauper]  patient  on  the  day  of 
and  I  hereby  transmit  a  copy  of  the  order  and  medical  certificates 
[or  certificate]  on  which  he  was  received.  [If  a  private  patient  be 
received  upon  one  certijicate  only,  the  special  circumstances  which 
have  prevented  the  patient  from  being  examined  by  two  medical  prac- 
titioners to  be  here  stated  as  in  the  statement  accompanying  the  order 
for  admission.]  Subjoined  is  a  statement  with  respect  to  the  mental 
and  bodily  condition  of  the  above-named  patient. 

(Signed) 
Superintendent  {or  propi-ietor]  of 
Dated  the      day  of  one  thousand  eight  hundred  and 

Statememt. 

I  have  this  day  [some  day  not  less  than  two  clear  days  after  the 
admission  of  the  patient]  seen  and  examined  the  patient 

mentioned  in  the  above  notice,  and  hereby  certify  that  with  respect  to 
mental  state  he  [or  she]  and  that  with  respect  to  bodily 

health  and  condition  he  [or  she] 

(Signed) 

Medical  proprietor  [or  superintendent,  or  attendant]  of 
Dated  the      day  of  one  thousand  eight  hundred  and 
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The  Act  18  &  19  Vic.  c.  105,  amending  the  Acts  8  &  9  Vic. 
c.  100,  and  16  &  17  Vic.  c.  96,  is  set  forth  in  the  next  chapter, 
to  which  it  seems  more  properly  to  belong. 

The  remarks  of  Sir  J.  Coleridge,  J.,  in  R.  v.  Finder,  on  16  &  17 
Vic.  c.  96,  deserve  attention.    He  remarked  :  "  I  cannot  help 
perceiving,  in  reference  to  this  and  preceding  statutes  upon  the 
same  subject,  that  the  Legislature  has  proceeded  in  them  with 
the  double  object  of  protecting  the  public  and  lunatics  real  or 
supposed  ;  facilitating  m  many  respects  the  reception  of  persons 
dangerous  to  themselves  or  others  or  of  unsound  mind  into 
asylums  where  they  will  be  properly  restrained  and  treated,  yet 
guarding  both  their  reception  and  continuance  there  with  great 
and  it  cannot  be  denied  with  proper  jealousy,  to  secure  persons 
placed  there  from  being  improperly  treated  there  with  harshness 
or  inconsiderateness  or  detained  there  unnecessarily.    Now,  mul- 
tiplied and  minute  forms  are  among  the  means,  perhaps  the 
necessary  means,  by  which  the  desired  objects  are  attained  ;  they 
are  specially  a  protection  to  the  real  or  supposed  lunatic  ;  and  if 
neglect  of  any  prescribed  form  be  permitted,  no  one  can  say  that 
some  measure  of  that  protection  may  not  thereby  be  weakened 
or  made  incomplete  ;  and  any  reluctance  to  yield  anything  in  this 
direction  as  regards  the  enactments  and  schedules  in  question  is 
increased  by  this,  that  we  have  now  to  deal  with  a  statute  which 
was  passed  in  1852,  in  order  to  amend  a  former  statute  of  8  &  9 
Vic.  c.  100,  passed  in  1845  ;  and  it  is  obvious  that  some  of  the 
amendments,  at  least,  are  framed  with  a  desire  of  increasing  m 
efficacy  and  enforcing  compliance  with  the  protecting  provisions 
created  by  the  former  statute  in  favour  of  those  who  are  dealt 
with  as  of  unsound  mind." 

As  to  the  repayment  of  money  expended  bond  fide  for  the  pro- 
tection of  an  idiot  lunatic  or  person  of  unsound  mmd,  see  ante, 

^'  The^  Act  11  Geo.  4,  and  1  Wm.  4,  c.  20,  s.  70,  i^)  reciting 
"  that  many  cases  occur  of  officers  of  the  Royal  Navy  and  Royal 
Marines  and  of  seamen  and  marines,  entitled  to  pay,  half-pay, 
pension  or  prize  money,  becoming  insane  or  lunatic,  in  which  it  is 


(')  See  also  Co.  LUt.  206  b ;  Ftne/'j  AUr.  Cond.  K.  a,  10. 
(•■«)  17  ^  18  Vic.  c.  19,  s.  13. 
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not  deemed  by  their  relatives  expedient,  by  reason  of  the  expense 
and  of  there  being  no  other  monies  or  estate  to  administer,  to 
take  measures  according  to  law  for  obtaining  a  commission  of 
lunacy,  and  that  it  is  expedient  that  the  monies  accruing  due  to 
them  should  be  advanced  for  their  support,"  enacts :  "  That  in 
any  of  such  cases,  when  it  shall  be  made  appear  to  the  Treasurer 
of  the  Navy  or  to  the  Paymaster  of  Royal  Marines,  as  the  case 
may  be,  by  satisfactory  evidence,  that  any  officer,  seaman,  or 
marine,  is  insane,  lunatic,  or  otherwise  from  his  state  of  mind 
incompetent  to  the  management  of  his  affairs,  it  shall  be  lawful 
for  the  said  treasurer  or  paymaster  to  pay  over  to  the  wife, 
relative,  or  other  person  having  the  care  and  maintenance  of  such 
incompetent  person,  such  monies  as  shall  become  payable,  or  such 
portion  thereof  as  the  Lord  High  Admiral  or  the  Commissioners 
for  executing  the  office  of  Lord  High  Admiral  aforesaid  shall 
think  fit,  to  be  applied  towards  the  maintenance  and  support  of 
such  incompetent  person ;  and  every  payment  so  made  shall  be 
deemed  good  and  valid,  and  be  allowed  to  the  said  treasurer  and 
paymaster  respectively  in  their  accounts. 

Idiots,  lunatics,  or  persons  of  unsound  mind,  though  they  be 
not  paupers,  may  be  admitted  into  county  or  borough  lunatic 
asylums  erected  or  provided  under  any  of  the  Acts  48  Geo.  3, 
c.  96,  9  Geo.  4,  c.  40,  8  &  9  Vic.  c.  126,  9  &  10  Vic.  c.  84, 
10  &  11  Vic.  c.  43,  16  &  17  Vic.  c.  97 ;  and  the  Act  16  &  17 
Vic.  c.  97,  hereinafter  set  forth,  has  several  provisions  now  in 
force  relating  to  their  maintenance  and  treatment  while  patients 
in  such  asylums,  (i) 

The  Act  13  &  14  Vic.  c.  101,  s.  5,  provides:  "Where 
any  married  woman,  being  lunatic,  shall  be  duly  removed 
to  any  asylum,  hcensed  house,  or  registered  hospital,  under 
any  of  the  statutes  in  such  behalf,  any  two  justices  having 
jurisdiction  in  the  place  wherein  the  husband  of  such  lunatic 
shall  dwell,  upon  application  by  or  on  behalf  of  the  guardians  of 
the  union  or  of  the  parish  having  a  separate  board  of  guardians, 
or  the  overseers  of  the  parish,  to  which  union  or  parish  respectively 
such  lunatic  shall  be  or  become  chargeable,  may  summon  such 


(')  16  S(  17  Vic.  c.  07,  »«.  4,  43,  63,  74,  83,  84,  85,  86,  88,  94,  104,  123, 
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husband  to  appear  before  them  to  show  cause  why  an  order 
should  not  be  made  upon  him  to  mamtain  or  contribute  towards 
the  maintenance  of  hi&  wife  in  such  asylum,  hcensed  house,  or 
registered  hospital ;  and  upon  his  appearance,  or  in  the  event  of 
his  not  appearing  upon  proof  of  due  service  of  such  summons 
upon  him,  such  justices  may  (if  they  think  fit)  make  an  order 
upon  him  to  pay  such  sum  weekly  or  otherwise  for  or  towards 
the  costs  of  the  maintenance  of  such  lunatic  as,  after  considera- 
tion of  all  the  circumstances  of  the  case,  shall  appear  to  them  to 
be  proper,  and  determine  in  such  order  how  and  to  whom 
the  payments  shall  from  time  to  time  be  made,  which  order  shall, 
if  the  payments  required  by  it  to  be  made  be  in  arrear,  be  en- 
forced in  the  manner  prescribed  by  the  statute  passed  in  the  12th 
year  of  the  reign  of  Her  Majesty,(i)  intituled  '  An  Act  to  facilitate 
the  performance  of  the  duties  of  justices  of  the  peace  within 
England  and  Wales  with  respect  to  summarij  convictions  and 
orders,'  for  the  enforcing  orders  of  justices  requiring  the  pay- 
ment of  a  sum  of  money." 

The  Act  16  &  17  Vic.  c.  97,  has  also  provisions  (2)  as  to  every 
idiot,  lunatic,  or  person  of  unsound  mind,  wandering  at  large 
or  not  under  proper  care  and  control,  or  cruelly  treated  or  ne- 
glected by  any  relative  or  other  persons  having  the  care  or  charge 
of  him,  whether  the  idiot,  lunatic,  or  person  of  unsound  mind,  be 
or  be  not  a  pauper. 

It  seems  that  the  procuring  a  conveyance  and  devise  to  be 
executed  by  a  person  of  unsound  mind  is  a  fraud  within  3  &  4 
Wm.  4,  c.  27,  s.  26,  (3)  And  a  fraudulent  marriage  with  an  idiot, 
lunatic,  or  person  of  unsound  mind  is  an  offence  punishable  on 
information.  (*) 

By  way  of  conclusion  to  this  chapter,  it  may  be  observed,  that 
on  a  question  of  giving  or  refusing  christian  burial  to  the  body 
of  a  person  (the  subject  of  a  post  mortem  inquisition),  a  clergy- 
man should  acquiesce  in  the  verdict  of  the  coroner's  jury  as  to 
the  state  of  such  person's  mind,  (f) 


Q)  11  ^  12  Vic.  c.  43. 

(=)  16  Sf  17  Vic.  c.  97,  ss.  68,  69,  70. 

(3)  Lewis  V.  Thomas,  3  Hare,  26. 

(■•)  Smart  v.  Tai/lor,  9  Mod.  98. 

(^)  Cooper  V.  Dodd,  2  Rob.  E.  R.  270. 


CHAPTER  VI. 

Js  to  Paupers  Idiot,  Lunatic,  or  of  unsound  mind. 

The  treatment  of  paupers  idiot,  lunatic,  or  of  unsound  mind, 
has  been  the  subject  of  several  statutory  enactments,  and  these 
have  been  consolidated  by  the  Act  16  &  17  Vic.  c.  97,  amended 
by  the  Act  18  &  19  Vic.  c.  105.  The  Act  16  &  17  Vic.  c.  97,  is 
entitled,  "  An  Act  to  consolidate  and  amend  the  Laws  for  the 
Provision  and  Regulation  of  Lunatic  Asylums  for  Counties  and 
Boroughs,  and  for  the  Maintenance  and  Care  of  Pauper  Lunatics 
in  England,"  and  is  as  follows  :— 

Sec.  I.  The  following- Acts,  relating  to  lunatic  asylums  for  counties 
and  borougrhs,  and  the  maintenance  and  care  of  pauper  lunatics,  in 
England  (that  is  to  say),  an  Act  of  the  session  holden  in  the  8th  and 
9th  years  of  Her  Majesty,  cliapter  126,  an  Act  of  the  session  holden  in 
the  9th  and  10th  years  of  Her  Majesty,  chapter  84,  and  an  Act  of  the 
session  holden  in  the  10th  and  11th  years  of  Her  Majesty,  chapter  43, 
shall  be  repealed  ;  but  such  repeal  shall  not  interfere  with  or  alFect  any 
appointment,  salary,  or  annuity  made  or  granted,  or  act  done,  or 
agreement  or  contract  entered  into  or  made,  or  prevent  or  defeat  any 
prosecution  or  proceeding  for  any  olfence  committed  or  any  penalty  or 
forfeiture  incurred  before  the  commencement  of  this  Act,  but  every 
such  agreement  or  contract  shall  and  may  (subject  to  the  provisions 
hereinafter  contained  in  relation  thereto)  be  carried  into  effect  and 
enforced,  and  every  such  offence  prosecuted,  and  every  such  penalty 
and  forfeiture  sued  for,  recovered,  and  applied,  and  every  pendino- 
prosecution  or  proceeding  continued,  in  hke  manner  as  if  this  Act  had 
not  been  passed. 

Sec.  II.  The  justices  of  every  county(')  and  (save  as  hereinafter(^) 
otherwise  provided)  of  every  borough  (»)  not  having  an  asylum  {*)  for  the 
pauper (5)  lunatics («)  thereof,  .shall  provide  an  asylum  in  manner  herein 
directed  (that  is  to  .say),  the  justices  (')  of  every  such  county  and  the 
recorder  of  every  .luch  borough  shall  at  or  before  the  general  or  quarter 
Bessions  for  such  county  or  borough  next  after  the  20th  day  of 
December,  18.53,  direct  public  notice  to  be  given  by  the  clerk  of  the 
peace  (')  of  such  county  or  borough,  in  some  newspaper  or  newspapers 
commonly  circulated  in  such  county  or  borough,  of  the  intention  of 


(')  Sec.  132. 
(.')  I  Old. 


(»)  Sec.  8. 
(•)  Ibid. 


O  Sec.  L32. 
Ibid. 


(*)  Ibid. 
C)  Ibid. 
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the  justices  of  such  county  or  borough  to  appoint,  at  the  then  next 
general  or  quarter  sessions  for  such  county,  or  (in  the  case  of  a  borough) 
at  a  special  meeting  of  the  justices  of  such  borough  to  be  fixed  in  such 
notice  and  to  be  holden  within  three  months  fi'om  the  date  thereof,  a 
committee  of  justices  to  provide  an  asylum  for  the  pauper  lunatics 
of  such  county  or  borough,  under  the  provisions  of  this  Act ;  and  the 
clerk  of  the  peace  of  such  county  or  borough  shall,  within  10  days 
after  being  so  directed  as  aforesaid,  cause  such  notice  to  be  given  ac- 
cordingly. (') 

Sec.  III.  The  justices(^)  of  every  such  county(')  and  borough  (^)  re- 
spectively (such  notice  having  been  given  as  aforesaid  (^)  shall,  at  the 
then  next  general  or  quarter  sessions  for  such  county,  or  at  such  special 
meeting  as  aforesaid  of  the  justices  of  such  borough,  either  themselves 
determine  in  which  of  the  modes  hereinafter  mentioned  an  asylum  (^) 
shall  be  provided  for  such  county  or  borough,  or  shall  refer  the  selec- 
tion to  the  committee  to  be  appointed  as  hereinafter  mentioned, and  shall 
elect  some  justices  of  such  county  or  borough  to  be  a  committee  to 
provide  such  asylum,  and  may  authorize  such  committee  to  provide 
such  asylum  in  such  of  the  modes  hereinafter  mentioned  as  the  said 
justices  shall  have  determined  (that  is  lo  say),  to  superintend  the 
erecting  or  providing  of  an  asj-lum  for  the  pauper  (')  lunatics  (^)  of  such 
county  or  borough  for  such  county  or  borough  alone,  or  to  treat  and 
enter  "into  an  agreement  for  uniting  with  any  county  or  counties,  bo- 
rough or  boroughs,  alone  or  together  with  the  subscribers  to  any  hos- 
pital for  the  reception  of  lunatics  established  or  in  course  of  erection 
or  afterwards  to  be  established,  or  for  uniting-  with  any  county  or 
counties  and  borough  or  boroughs  jointly,  or  jointly  and  also  together 
with  the  subscribers  to  any  such  hospital  as  aforesaid,  in  erecting  or 
otherwise  providing  an  asylum  under  or  for  the  purposes  of  this  Act, 
as  the  justices  appointing  such  committee  may  have  determined,  or  in 
case  the  said  justices  appointing  such  committee  think  fit  to  refer  the 
selection  of  the  mode  in  which  such  asylum  shall  be  provided  to  the 
committee,  they  may  authorize  such  committee  to  provide  such  asylum 
in  such  of  the  modes  aforesaid  as  to  the  committee  may  seem  best ; 
and  any  committee  so  authorized  to  treat  and  enter  into  an  agreement 
may  treat  and  enter  into  such  agreement  with  any  committee  or  com- 
mittees having  due  authority  in  that  behalf  under  this  Act,  or  any 
former  Act,  for  any  county  or  counties,  borough  or  boroughs,  or  on 
behalf  of  any  such  subscribers  as  aforesaid,  and  with  any  committee  of 
visitors  of  any  existing  asylum,  and  whether  or  not  any  previous 
aoreement  for  uniting  may  have  been  alieady  entered  into  between 
some  of  the  parties  under  this  Act  or  any  former  Act ;  and  by  any  such 
agreement  to  be  entered  into  as  aforesaid  the  several  committees,  par- 
ties thereto,  may,  to  the  extent  of  their  authority,  in  heu  of  agreeing 
to  erect  or  provide  an  asylum,  or  in  addition  thereto,  and  in  considera- 
tion of  any  payment  in  gross  or  of  the  payment  of  any  sum  in  the  na- 
ture of  rent  or  otherwise,  agree  for  the  joint  use  of  any  existing  asylum 
or  hospital,  and,  where  they  think  fit,  for  enlarging  the  same.  (») 


n  19  A- 20  Vic.  c.  87.  C)  Sec.  132. 
\i  Sec.  2.  e)  Sec.  132. 

(9)  18  Sf  19  Vic.  c.  105,  M.  1,  2,  3  4. 


(')  Ibid. 
C)  Ibid. 


C)  Ibid. 
C)  Ibid. 
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Sec.  IV.  It  shall  be  lawful  for  the  ma,] or  part  of  such  of  the 
subscribers  to  any  such  hospital  as  aforesaid  as  shall  be  present  at 
any  meeting  of  such  subscribers  called  together  expressly  for  this 
purpose  by  advertisement  in  a  newspaper  commonly  circulated  in  the 
place  where  such  hospital  is  or  is  intended  to  be  situate,  to  elect  any 
number  of  such  subscribers  not  'exceeding  five  to  be  a  committee  to 
treat  and  enter  into  an  agreement  for  uniting  with  any  county  (')  or 
counties  or  borough  (-)  or  boroughs  alone,  or  any  county  or  counties 
and  borough  or  boroughs  jointly,  under  and  for  the  pm-poses  of  this 
Act ;  and  where  any  such  agreement  has  been  or  shall  be  entered  into 
under  any  former  Act  or  this  Act,  nothing  in  this  Act  shall  prevent 
the  reception  into  the  asy]um(')  provided  under  such  agreement,  or 
the  discharge  therefrom,  of  so  many  of  any  lunatics  (■•)  other  than 
pauper  (*)  lunatics  as  might  have  been  received  into  such  hospital 
or  asylum  if  this  Act  had  not  been  passed. 

Sec.  V.  It  shall  be  lawful  for  the  committee  of  visitors  of  any 
asylum  (*)  already  provided  for  any  coitnty  (')  or  borough,  (^)  alone  or 
otherwise  to  enter  into  an  agreement  for  uniting  for  the  purposes  of 
this  Act  with  any  county  or  counties,  borough  or  boroughs,  alone  or 
together  with  the  subscribers  to  any  such  hospital  as  aforesaid,  or  for 
uniting  with  any  coimty  or  counties  and  borough  or  boroughs  jointly, 
or  jointly  and  also  together  with  the  subscribers  to  any  such  hospital. (^) 

Sec.  VI.  Provided  always.  That  where  a  committee  has  been  ap- 
pointed before  the  commencement  of  this  Act  for  any  county  ('")  or 
borough  (")  for  any  of  the  purposes  aforesaid,  or  proceedings  have  been 
taken  for  or  towards  the  appointment  of  a  committee  for  any  of  the 
said  purposes,  nothing  herein  contained  shall  render  it  necessary  to 
proceed  afresh  to  the  appointment  of  a  committee  for  any  of  such 
purposes  ;  and  any  proceedings  already  taken  as  aforesaid  shall  remain 
in  force  and  be  continued  ;  and  all  the  provisions  of  this  Act  shall 
be  applicable  to  any  such  committee  already  appointed  or  to  be  ap- 
pointed under  such  proceedings  in  like  manner  as  if  such  committee 
had  been  appointed  under  the  provisions  of  this  Act. 

Sec.  Vll.  Provided  also.  That  it  shall  be  lawful  for  the  justices  (") 
of  any  such  borough  ('^)  as  aforesaid,  at  such  special  meeting,  if  they 
think  fit,  in  lieu  of  electing  a  committee  to  superintend  the  erecting 
or  providing  of  an  asylum,  ('^)  or  to  treat  for  uniting,  as  hereinbefore 
mentioned,  or  to  effect  either  of  such  purposes,  to  elect  a  committee 
of  justices  of  such  borough  to  contract  with  any  committee  of  visitors 
of  any  existing  a.sylum,  or  any  committee  providing  or  about  to  pro- 
vide an  asylum,  whether  for  any  county  or  borough,  alone  or  other- 
wise, for  the  reception  of  the  pauper  ('^)  lunatics  of  such  first-men- 
tioned borough  into  such  a.sylum,  in  consideration  of  such  payment 
in  gross,  or  such  annual  or  periodical  payment,  and  upon  and  subject 
to  such  terms,  stipulations,  and  conditions  as  to  the  duration  and  de- 
termination of  the  contract,  and  otherwise,  as  may  be  agreed  upon  ; 


(')  Sec.  132.  C)  Ibid.                 (3)  md.  {*)  Ibid. 

(V  I'^d-  (')  Ibid.                 {T)  Ibid.  («)  Ibid. 

(»)  See.  3,  ante;  ami  18  ii(  19  Vic.  c.  103.  «.  1.  ('")  Sec.  132. 

(")  Ibid.  (")  Ibid.                      Ibid.  C'^)  Ibid. 

(")  Ibid.  ("j  Ibid. 


142 


AS  TO   PAUPERS  IDIOT,  LUNATIC, 


and  it  shall  be  lawful  for  any  committee  of  visitors  of  any  existing 
asylum,  or  any  other  such  committee  as  last  aforesaid,  to  contract 
with  the  committee  for  any  such  borough  accordingly ;  and  during 
the  continuance  of  such  contract  the  justices  of  such  borough  shall, 
at  a  special  meeting  of  such  justices  to  be  holden  within  twenty  days 
after  the  20th  day  of  December  in  every  year,  appoint  a  committee 
of  Kuc#  justices  to  visit  the  pauper  lunatics  sent  from  such  borough 
to  such  asylum,  and  two  at  least  of  the  members  of  such  committee 
shall  together  once  at  the  least  in  every  sis  months  visit  such  asylum, 
and  see  and  examine  as  far  as  circumstances  will  permit  every  lunatic 
received  into  such  asylum  under  such  contract,  and  shall  after  each 
such  visit  report  the  result  thereof,  with  such  remarks  as  they  thhik 
fit,  to  the  justices  of  such  borough  at  a  special  meeting  of  such 
justices;  and  the  justices  making  any  such  visit  may,  if  they  see  fit, 
be  accompanied  by  some  physician,  surgeon,  or  apothecary,(')  other 
than  a  medical  officer  of  the  asylum;  and  such  justices  may  by 
writing  under  their  hands  order  the  payment  to  such  physician, 
surgeon,  or  apothecary  of  such  reasonable  sum  for  his  services  on 
any  such  visit  as  they  may  think  fit,  and  such  sum  shall,  upon  the 
production  of  such  order,  be  paid  to  such  physician,  surgeon,  or 
apothecary  by  the  treasurer  of  such  borough  ;  (^)  and  every  report  of 
such  justices  so  visiting  shall  be  entered  among  the  records  of  the 
court  of  quarter  sessions  of  such  borough,  and  shall  be  open  to  the 
inspection  of  any  of  the  Commissioners  in  Lunacy ;  and  such  com- 
missioners may,  if  they  think  fit,  require  a  copy  of  every  or  any  such 
report  to  be  transmitted  to  them  by  the  clerk  of  the  peace  (=)  of  such 
borough ;  and  while  any  such  contract  making  adequate  provision 
for  the  pauper  lunatics  of  such  borough  is  in  force  sucli  borough 
shall  not  be  required  to  provide  an  asylum  for  itself  alone,  or  in  union, 
as  hereinbefore  mentioned. 


Sec.  VIII.  Provided  also,  That  every  borough  situate  within  a 
county^)  having  an  asylum  («)  for  pauper  (')  lunatics,(e)  and  which  at 
the  time  of  the  passing  of  the  said  Act  of  the  8th  and  9th  years  of  Her 
Majesty  contributed  and  still  contributes  to  such  asylum,  shall  be 
considered  as  having  an  asylum  for  the  pauper  lunatics  of  such 
borough ;  but  it  shall  be  lawful  for  any  such  borough  at  any  time 
hereafter,  upon  giving  six  months'  notice  in  writing  under  the  hand 
of  the  town  clerk,  in  pursuance  of  a  resolution  of  the  council  of  such 
borough,  to  the  clerk  of  the  peace  (»)  of  the  county,  to  separate  itself, 
so  far  as  relates  to  the  establishment  of  a  lunatic  asylum  for  such 
county,  and  the  maintenance  of  lunatics  therem,  from  such  county, 
and  from  and  after  the  expiration  of  such  notice  such  borough  shall 
for  the  purposes  of  this  Act  be  deemed  a  borough  not  having  an 
asylum  for  the  pauper  lunatics  thereof;  and  from  and  after  the  ex- 
piration of  such  notice,  and  the  withdrawal  from  such  county  asy  um 
of  all  lunatics  from  or  belonging  to  such  borough,  such  borough  shall 
not  be  liable  to  pay  or  contribute  towards  the  expense  of  the  establish- 
ment of  such  asylum,  or  the  maintenance  of  lunatics  therein,  but 
until  the  withdrawal  from  such  county  asylum  of  all  lunatics  from  or 


(■)  Sec.  132. 
Ibid. 
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C)  Ibid. 
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belonging  to  such  borough  such  borough  shall  be  liable  to  contribute 
towards  the  expenses  of  such  asylum,  in  the  same  manner  and  to  the 
same  extent  as  if  such  notice  had  not  been  given. 

Sec.  IX.  Pro^■ided  also,  That  every  borough  (')  iu  which,  at  the 
passing  of  the  said  Act  of  the  8th  and  9th  years  of  Her  Majesty 
hereby  repealed,  there  were  not  six  justices  (*)  besides  a  recorder  shall, 
for  the  piu-poses  of  this  Act,  be  annexed  to  and  be  pai-t  of  the 
county(^)  in  which  it  is  wholly  situate,  or  in  case  it  be  not  wholly  situate 
in  any  one  county  shall  for  the  purposes  of  this  Act  be  annexed  to 
and  be  part  of  such  one  of  the  counties  in  which  it  is  situate  as  such 
borough  may  have  been  annexed  to  under  the  said  Act  of  the  8th 
and  9th  years  of  Her  Majesty,  or  if  not  already  so  annexed  then  the 
same  shall  be  annexed  to  and  be  part  of  such  one  of  the  said  counties 
as  one  of  Her  Majesty's  principal  Secretaries  of  State  shall  by  writing 
under  his  hand  direct ;  and  the  recorder  of  every  such  borough  shall 
at  the  general  or  quarter  sessions  next  after  the  20th  day  of  Decem- 
ber in  every  year  appomt  two  justices  of  such  borough  to  be  mem- 
bers of  the  committee  of  visitors  of  the  asylum  (■•)  of  the  county  to 
which  such  borough  is  or  shaU  be  annexed ;  and  the  justices  of  every 
county  to  which  any  borough  is  or  shall  be  annexed  as  aforesaid 
shall,  at  their  general  or  quarter  sessions,  from  time  to  time  fix  the 
sum  to  be  contributed  by  such  borough  towards  the  expenses  of  and 
incident  to  erecting,  providing,  and  maintaining  the  "asylum  of  such 
county,  according  to  the  comparative  population  of  such  borough  and 
county  as  stated  in  the  then  last  returns  made  of  the  same  under  the 
authority  of  Parliament,  and  cause  notice  thereof  in  writing  to  be 
given  to  the  treasurer  of  such  borough, (*)  and  such  sum  shall  be  raised 
by  a  borough  rate  to  be  made  by  the  council  of  the  borough  in 
manner  directed  by  the  Act  of  the  session  holden  in  the  5th  and  6th 
years  of  King  William  the  Fourth,  "  to  provide  for  the  regulation  of 
municipal  corporations  in  England  and  Wales,"  or  out  of  the  borough 
fund,  if  the  council  think  fit,  and  shall  be  paid  by  the  treasurer  of 
the  borough  to  the  treasurer  of  the  asylum.  (') 

Sec.  X.  If  at  any  time  after  the  expiration  of  one  year  after  the 
passing  of  this  Act  it  appear  to  one  of  Her  Majesty's  principal 
Secretaries  of  State,  upon  the  report  of  the  Commissioners  in  Lunacy, 
that  the  justices  (')  of  any  borough  (^)  by  this  Act  required  to  pi'ovide  an 
asylum, ('")  or  contract  for  the  care  of  the  pauper(")  lunatics('^)  thereof, 
have  not  provided  an  asylum,  or  entered  into  an  agreement  for  that  pur- 
pose, or  into  a  subsisting  contract  making  adequate  provision  for  the 
care  of  the  pauper  lunatics  thereof  in  some  asylum,  and  that  any 
asylum  belonging  wholly  or  in  part  to  the  county  or  any  of  the 
counties  (if  more  than  one)  in  which  such  borough  is  locally  situate, 
either  wholly  or  in  part,  i.s  capable  of  affording  accommodation  for 
the  pauper  lunatics  of  such  borough,  or  may  be  conveniently  enlarged 
80  as  to  afford  such  accommodation,  it  shall  be  lawful  for  such 
Secretary  of  State,  with  the  consent  of  the  committee  of  visitors  of 
such  aaylum,  by  writing  under  his  hand,  to  annex  such  borough  for 


(')  Sec.  132.  (»)  Ibid.  (')  Ihid.  (*)  Ibid.  (•')  Ibid. 
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the  purposes  of  this  Act  to  such  county  ;  and  the  justices  of  every 
borough  so  aiinesed  under  this  provision  shall,  at  a  special  meeting 
of  such  justices  to  be  holden  within  20  days  after  the  20th  day  of 
December  in  every  year,  appoint  two  justices  of  such  borough  to  e 
members  of  the  committee  of  visitors  of  the  asylum  of  the  county  to 
which  such  borough  shall  be  annexed  ;  and  the  provision  in  the 
enactment  lastly  hereinbefoi'e  contained  in  relation  to  the  contribu- 
tion by  a  borough  annexed  to  a  county  under  such  enactment  to  the 
expenses  of  the  asylum  of  such  county,  shall  extend  to  any  borough 
so  annexed  under  this  provision.  (') 

Sec.  XI.  Where  any  committee  has  been  appointed  for  any 
county  (^)  or  borough  (')  (whether  before  or  after  the  passing  of  this 
Act)  for  any  of  the  purposes  hereinbefore  mentioned,  it  shall  be  lawful 
for  the  justices  ("•)  of  such  county  or  borough,  if  they  think  fit,  at  any 
general  or  quarter  sessions  for  such  county,  or  (in  the  case  of  a 
borougli)  at  any  special  meeting  of  the  justices  of  such  borough,  after 
like  public  notice  as  is  required  in  the  case  of  the  first  appointment 
of  the  committee,  to  enlarge  or  alter  the  powers  of  the  committee  so 
as  to  vest  in  tbe  committee  any  such  powers  as  might  be  vested  in  any 
committee  on  the  original  appointment  thereof  under  this  Act,  and 
if  the  justices  see  fit  so  to  do,  to  appoint  additional  members  of  the 
said  committee,  and  every  such  committee  shall  have  the  like  powers, 
and  the  provisions  of  this  Act  shall  be  applicable  to  such  committee 
in  like  manner  as  if  such  committee  had  been  originally  appointed 
with  the  powers  so  vested  in  them  under  such  enlai'geraent  or  altera- 
tion of  their  powers. 

Sec.  XII.  Where  any  committee  appointed  for  any  county  (^)  or 
borough  (»)  (either  before  or  after  the  passing  of  this  Act)  for  any  of 
the  purposes  hereinbefore  mentioned  has  ceased  or  shall  hereafter 
cease  to  exist,  witliout  carrying  into  efi"ect  the  purposes  for  which  it 
was  appointed,  or  if  appointed  for  the  purpose  only  of  treating  for 
imiting  or  of  contracting  as  aforesaid,  has  reported  or  shall  hereafter 
report  that  it  is  not  practicable  or  expedient  to  enter  into  an  agree- 
ment for  uniting  or  into  the  proposed  contract,  or  to  that  efi'ect,  the 
justices  of  such  county  or  the  recorder  of  such  borough  shall,  at  or 
before  the  general  or  quarter  sessions  next  after  the  passing  of  this 
Act,  or  next  after  the  occasion  has  arisen,  cause  public  notice  to 
be  given,  in  manner  herein  directed  in  the  case  of  the  original 
appointment  of  a  committee  under  this  Act  for  any  of  the  said 
purposes,  of  the  intention  of  the  justices  of  such  county  or  borough 
to  appoint  at  the  then  next  general  or  quarter  sessions  for  such 
county,  or  (in  the  case  of  a  borough)  at  some  special  meeting  of 
the  justices  of  such  borough  to  be  fixed  in  the  notice  and  to  be 
holden  within  three  months  from  the  date  thereof,  a  committee  in 
lieu  of  the  committee  previously  appointed  as  aforesaid ;  and  such 
notice  having  been  so  given,  the  justices  of  such  county  or  borough 
shall,  at  the  then  next  general  or  quarter  sessions  for  such  county, 
or  at  such  special  meeting  as  aforesaid  of  the  justices  of  such 
borougli,  appoint  a  committee  accordingly,  and  shall  have  the  like 


(')  See  19  ^20  Vic.  c.  87. 
C)  Ibid.  (^)  Ibid. 


(=)  Sec.  132. 
(8)  Ibid. 


(3)  Ibid. 


OR  OF  UNSOUND  MIND. 


145 


discretion  and  authority  for  determining  the  purposes  for  which  such 
committee  shall  be  appointed  as  in  the  case  of  an  original  appoint- 
ment of  a  committee  under  the  provisions  hereinbefore  contained; 
or  such  justices  may,  if  they  think  fit,  in  lieu  of  appointing  a 
new  committee  in  the  place  of  any  such  committee  appointed  only 
for  the  purpose  of  treating  for  uniting  or  of  contracting  as  aforesaid, 
and  which  may  have  reported  that  it  is  not  practicable  or  expedient 
to  enter  into  an  agreement  for  uniting  or  into  the  proposed  contract, 
or  to  that  effect,  enlarge  or  alter  the  powers  of  such  committee  as 
hereinbefore  provided,  and,  if  such  justices  think  fit,  appoint  ad- 
ditional members  of  such  committee. 

Sec.  Xin.  Provided  always,  That  where  the  justices  (')  of  any 
county  or  the  recorder  of  any  borough  (^)  have  or  has  not,  in  pursu- 
ance of  any  of  the  provisions  hereinbefore  contained,  at  or  before  such 
general  or  quarter  sessions  as  in  that  behalf  required,  caused  notice 
to  be  given  of  the  intention  of  the  justices  of  such  county  or  borough 
to  appoint  a  committee  under  this  Act,  it  shall  be  lawful  for  the 
justices  of  such  county  or  the  recorder  of  such  borough,  at  or  before 
any  subsequent  general  or  quarter  sessions,  to  cause  such  notice  to 
be  given  in  manner  required  by  this  Act ;  and  the  appointment  of  a 
committee  in  pursuance  of  such  notice,  or  the  enlargement  or  altera- 
tion of  the  powers  of  any  existing  committee,  and  the  appointment 
of  any  additional  members  of  such  committee,  at  the  sessions  or 
meeting  for  which  such  notice  has  been  given,  shall  be  valid. 

Sec.  XIY.  Wlien  two  or  more  committees  agree  to  unite  for  the 
purposes  of  this  Act,  an  agreement  shall  be  entered  into  and  signed 
by  the  several  committees  uniting,  or  the  major  part  of  such  com- 
mittees respectively,  in  the  form  or  to  the  effect  set  forth  in  schedule 
(A)  to  tliis  Act ;  and  such  agreement,  when  signed  by  the  major 
part  of  each  such  committee,  and  not  before,  shall  be  binding  upon 
every  county(^)  and  borough,(5)  and  the  subscribers  (if  any)  for  or  on 
behalf  of  which  or  whom  such  agreement  has  been  entered  into  ;  and 
every  such  agreement  shall  specify  the  proportion  in  which  the  ex- 
penses necessary  for  carrying  into  execution  the  purposes  of  this  Act 
shall  be  charged  upon  each  county  and  borough,  and  the  subscribers 
(if  any)  so  uniting ;  and  the  proportions  of  the  counties  and  boroughs 
uniting  shall  be  calculated  and  fixed  with  reference  to  their  respective 
populations  as  stated  in  the  then  last  return  made  of  the  same  under 
the  authority  of  Parliament ;  and  where  under  any  such  agreement 
a  right  to  the  joint  use  of  any  existing  asylum  (")  or  hospital  is  required 
by  any  county  or  borough,  or  the  subscribers  to  any  hospital,  such 
agreement  shall  fix  the  sum  to  be  paid  by  such  county,  borough,  or 
subscribers  towards  the  expenses  already  incurred  in  erecting  or  pro- 
viding such  asylum  or  hospital.(') 

Sec.  XV.  Provided  always.  That  it  shall  be  lawful  for  such  com- 
mittees to  insert  in  the  agreement  to  be  entered  into  by  them  any 
.stipulations  or  conditions,  in  addhion  to  the  matters  by  this  Act  re- 
qijired  to  be  specified  in  such  agreement,  so  that  such  additional 
stipulations  or  conditions  do  not  in  any  way  subject  the  acts  of  the 
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committee  of  Tisitors  to  the  approval  or  control  of  any  Court  of 
general  or  quarter  sessions,  or  of  any  justices,  (')  in  any  case  not  pro- 
vided for  by  this  Act,  and  the  additional  stipulations  and  conditions 
so  inserted  in  the  said  agreement  shall  be  of  the  same  force  and  effect  as 
the  matters  so  required  to  be  specified,  notwithstanding  that  such  ad- 
ditional stipulations  or  conditions  may  control  in  any  other  manner 
than  as  hereinbefore  specified  and  excepted  the  discretion  and  acts 
of  the  committee  of  visitors  as  regulated  by  this  Act,  or  may  require 
the  consent  or  approval  of,  or  may  subject  the  acts  or  orders  of  the 
visitors  to  be  disallowed,  modified,  or  controlled  by  one  of  Her  Majesty's 
principal  Secretaries  of  State,  in  cases  not  provided  for  by  this  Act ; 
but  any  stipulations  or  conditions  subjecting  the  acts  of  the  com- 
mittee of  visitors  to  the  approval  or  control  of  any  Court  of  general 
or  quarter  sessions,  or  of  any  justices,  in  any  case  not  provided  for 
by  this  Act,  shall  be  void  and  of  none  efi'ect. 

Sec.  XVI.  Provided  also.  That  with  the  consent  in  writing  under 
the  hands  of  the  greater  number  of  visitors  of  each  county  {^)  and 
borough,(3)  and  of  the  greater  number  of  visitors  of  any  body  of  sub- 
scribers united  under  any  agreement  entered  into  under  this  Act  or 
any  former  Act,  and  with  the  previous  consent  in  writing  under  the 
hand  of  one  of  Her  Majesty's  principal  Secretaries  of  State,  the  com- 
mittee of  visitors  may  from  time  to  time  repeal  or  alter  any  of  the 
stipulations  or  conditions  of  such  agreement,  but  not  so  as  to  subject 
the  acts  of  the  committee  of  visitors  to  the  approval  or  control  of  any 
Court  of  general  or  quarter  sessions,  or  of  any  justices,  m  any  case 
not  provided  for  by  this  Act.(*')  .     ,     ,  .a 

Sec  XVII.  Where  any  agreement  for  umtmg  has  been  entered 
into  under  this  Act  or  any  former  Act,  and  the  union  efifected  there- 
under is  added  to  by  an  agreement  for  further  union,  the  proportions 
in  which  any  expense^  are  under  any  former  agreement  for  union  to 
be  charged  on  the  counties  {^)  or  boroughs,{«)  or  counties  and  boroughs, 
and  the  subscribers,  if  any,  uniting,  and  the  proportions  in  which 
visitors  are  to  be  elected  for  and  on  behalf  of  such  counties  or 
boroughs,  or  counties  and  boroughs,  and  subscribers  (il  any),  may  De 
altered  as  may  be  agi-eed  upon. 

Sec.  XVIII.  Where  under  an  agreement  for  union  any  money  is 
to  be  paid  towards  the  expenses  already  incurred  by  any  county(  )  or 
borough  («)  in  erecting  or  providing  an  asylum,  (")  the  same  shall  be 
paid  to  the  treasurer  of  such  county  or  borough.C")  and  shall  be  apphed 
in  liquidation  and  payment,  pro  tanto,  of  the  monies,  if  any,  which  snail 
have  been  raised  by  such  county  or  borough  for  the  purposes  ot  this 
Act  or  the  Acts  hereby  repealed,  or  any  of  them,  in  such  manner  as 
the  iustices(»)  of  such  county  at  any  general  or  quarter  sessions  tor 
the  same,  or  the  council  of  such  borough,  shall  respectively  order  and 
direct  or  if  all  such  monies  shall  have  been  paid,  then  the  same  shall 
be  applied  in  diminution  of  any  rate  to  be  made  in  pursuance  ot  this 
Act. 


(')  Sec.  132. 
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Sec.  XIX.  "When  any  agreement  has  be^n  entered  into  and  signed 
as  aforesaid,  the  committee  for  each  county  (')  and  borough  {-)  on 
behalf  of  which  the  same  has  been  entered  into  shall  report  ihe  same 
to  the  justices  {')  of  such  county  or  the  recorder  of  such  borough  at 
the  then  next  general  or  quarter  sessions ;  and  the  original  agree- 
ment shall,  at  such  sessions  for  the  county  or  borough  in  which  the 
a.'^vlHra  (*)  to  which  the  same  relates  is  situate  or  is  intended  to  be 
situate,  be  delivered  to  the  clerk  of  the  peace  (^)  of  such  county  or 
borough,  to  be  by  him  entered  among  the  records  thereof;  and  a 
copy  of  such  agreement  shall  at  such  sessions  for  each  other  county 
or  borough  on  behalf  of  which  such  agreement  lias  been  entered  into 
be  delivered  to  the  clerk  of  the  peace  of  such  county  or  borough,  to 
be  by  him  entered  among  the  records  thereof ;  and  a  copy  of  every 
such  agreement  shall  be  sent  by  the  clerk  of  the  pe^ice  to  whom  the 
original  agreement  is  delivered,  within  20  days  after  the  delivery 
thereof  to  him,  to  the  Commissioners  in  Lunacy ;  and  any  of  the 
justices  of  any  county  or  borough  on  behalf  of  which  such  agree- 
ment has  been  entered  into,  and  any  Commissioner  in  Lunacy,  shall  be 
entitled,  without  payment,  to  inspect  the  original  agreement  so  de- 
livered to  the  clerk  of  the  peace  as  aforesaid ;  and  any  clerk  of  the 
peace  hereby  required  to  send  to  the  said  commissioners  a  copy  of 
any  agreement  who  shall  neglect  so  to  do  within  the  time  aforesaid, 
and  any  clerk  of  the  peace  who  shall  refuse  to  permit  such  inspec- 
tion as  aforesaid,  shall  for  every  such  offence  be  liable  to  a  penalty 
not  exceeding  £5,  and  this  enactment  shall  extend  and  be  applicable 
to  and  in  respect  of  every  agreement  by  which  any  of  the  stipula- 
tions or  conditions  in  any  agreement  entered  into  under  this  Act  or 
any  former  Act  shall  be  repealed  or  altered. 

Sec.  XX.  When  any  agreement  for  uniting  has  been  entered 
into,  signed,  and  reported  as  aforesaid,  the  justices^)  of  every  county(') 
to  which  the  same  relates  shall,  at  the  general  or  quarter  sessions  to 
which  such  agreement  is  reported,  elect  from  among  the  justices  of 
such  county  the  number  of  visitors  allotted  to  such  county  in  the 
agreement  ;  and  the  justices  of  every  borough(*)  to  which  such  agree- 
ment relates  shall,  at  a  special  meeting  of  such  justices  to  be  holden 
within  20  days  after  such  agreement  has  been  reported  to  the  general 
or  quarter  sessions  for  such  borough,  elect  from  among  the  justices 
of  such  borough  the  number  of  visitors  allotted  to  such  borough  in 
the  agreement ;  and  the  majority  of  such  of  the  subscribers  to  any 
hospital  to  which  such  agreement  relates  as  shall  be  present  at  a 
meeting  of  such  subscribers  to  be  holden  within  28  days  after  the 
signing  of  such  agreement,  and  of  which  meeting  public  notice  shall 
have  been  given  by  advertisement  in  some  newspaper  circulated  in 
the  place  in  which  such  hospital  is  situate  or  is  intended  to  be  situate, 
shall  elect  from  among  such  subscribers  the  number  of  visitors 
allotted  to  the  subscribers  to  such  hospital  in  such  agreement ;  and 
the  visitors  so  elected  as  aforesaid  shall  together  form  and  be  the 
committee  of  visitors  for  carrying  such  agreement  into  eflect. 

Sec.  XXL  Every  committee  elected  for  any  county(»)  or  borough('°) 
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as  hereinbefore  provided,  and  authorized  to  superintend  the  erecting 
or  providing  of  an  asylum  (')  for  such  county  or  borough,  shall,  until 
the  election  of  visitors  or  a  committee  of  visitors  for  such  county 
or  borough,  or  the  asylum  thereof,  under  any  of  the  provisions 
herein  contained,  be  deemed  the  committee  of  visitors  for  such  county 
or  borough.  _       ,    ,  , 

Sec.  XXII.   At  the  generalor  quarter  sessions  to  be  held  next 
after  the  20th  day  of  December  in  every  year  the  justices  (^)  of  every 
county,  (3)  and  at  a  special  meeting  to  be  held  within  20  days  after  the 
20th  day  of  December  in  every  year  the  justices  of  every  borough,  {*) 
having  for  the  time  being  an  asylum  (5)  (whether  provided  before  or 
after  the  passing  of  this  Act)  either  for  the  pole  vise  of  such  county 
or  borough  or  under  any  agreement  for  uniting  as  aforesaid,  shall 
elect  some  justices  of  such  county  or  borough  lobe  visitors  on  behalf 
of  such  county  or  borough  for  the  said  asylum  during  the  year  next 
ensuing  the  election  ;  and  where  such  asylum  has  been  provided  un- 
der any  agreement  for  uniting  entered  into  with  any  such  subscribers 
as  aforesaid,  the  majority  of  such  of  the  subscribers  as  shall  be 
present  at  a  meeting  to  be  holden  in  the  month  of  January  in  every 
year,  of  which  notice  shall  have  been  given  by  public  advertisement 
in  some  newspaper  circulated  within  the  place  in  which  such  asylum 
is  situate,  shall  elect  some  of  such  subscribers  to  be  visitors  for  such 
asylum  during  the  year  then  next  ensuing ;  and  where  such  asylum  is 
for  the  sole  use  of  any  one  county  or  borough,  the  visitors  elected 
for  such  county  or  borough  as  aforesaid  shall  be  "  the  committee  ot 
visitors"  of  such  asylum ;  and  where  such  asylum  has  been  pro- 
vided under  any  agreement  for  uniting,  the  visitors  elected  as  afore- 
said on  belialf  of  every  county  and  borough,  and  the  subscribers 
(if  any)  to  which  the  asylum  belongs,  shaU  together  form  and  be 
"  the  committee  of  visitors"  of  such  asylum  :  Provided  always,  that 
the  number  of  the  committee  of  visitors  of  any  county  or  borough 
having  an  asylum  for  its  sole  use  shall  not  be  less  than  seven  ;  and 
that  in  all  other  cases  the  number  of  visitors  to  be  elected  on  behali 
of  every  county  and  borough,  and  of  any  body  of  subscribers,  to 
form  and  be  the  committee  of  visitors,  shall  be  the  number  provided 
for  in  the  agreement.  , 

Sec  XXIII.  Where  any  countyC^)  or  borough(')  has  more  than  one 
asYlum(«)  a  separate  committee  of  visitors  shall  be  appointed  as  afore- 
said for  every  such  asylum,  each  of  which  committees  shall  have  all 
the  powers  and  be  subject  to  all  the  provisions  of  this  Act  wi  h 
regard  to  the  asylum  for  which  it  is  apponited,  as  if  it  were  the  only 
asylum  for  that  county  or  borough  :  Provided  always  that  it  sliall  be 
lawful  for  the  justices  (»)  of  the  county  or  borough,  i  they  thmk  tit, 
wJh  the  approval  of  one  of  Her  Majesty's  principal  Secretaries 
of  State,  to  appoint  the  same  committee  for  two  or  more  such 

^"^eT  XXIV.  The  several  persons  elected  members  of  any  com- 
mittee of  visitors  shall  within  one  month  after  their  election_  assemble 
at  «ome  convenient  place  to  be  named  in  a  notice  m  writing  given 
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by  two  or  more  of  such  visitors,  or  by  the  clerk  to  the  oiitgoing 
committee  by  the  direction  of  two  or  more  of  the  said  visitors,  to 
the  several  members  so  elected,  such  notice  to  be  given  to  each  mem- 
ber personally,  or  left  at  his  place  of  abode,  or  transmitted  to  him 
through  the  post  office,  seven  days  at  least  before  the  time  appointed 
for  such  meeting;  and  the  said  visitors  may  adjourn  the  said 
meeting  from  time  to  time  or  from  place  to  place,  and  meet  where  and 
so  often  as  they  thinic  necessary ;  and  the  said  visitors  shall  at  their 
first  meeting  after  their  election  elect  one  of  their  members  to  be 
their  chairman,  who  shall  preside  at  all  meetings  at  which  he  is  pre- 
sent;  and  in  case  of  the  absence -of  the  chairman  from  any  meeting 
the  members  of  the  committee  then  present  shall  elect  one  of  such 
members  to  be  chairman  for  the  meeting,  who  shall  preside  at  the 
meeting ;  and  to  constitute  a  meeting  of  a  committee  there  shall  be 
present  not  less  than  three  members  thereof,  except  for  adjournment, 
which  may  be  made  by  less  than  three  ;  and  every  question  shall  be 
decided  by  a  majority  of  votes  (the  chairman,  whether  permanent  or 
temporary,  having  a  vote),  and  in  the  event  of  an  equality  of  votes 
on  any  question  the  chairman  for  the  time  being  shall  have  an 
additional  or  casting  vote. 

Sec.  XXV.  The  clerk  of  any  committee  of  visitors  shall,  when- 
ever required  in  writing  by  the  chairman  or  two  of  the  visitors,  or  by 
the  superintendent  of  the  asylum,  (')  and  the  chairman  of  any  such 
committee  may,  whenever  he  shall  see  fit,  convene  a  meeting  of  such 
committee  by  a  notice  in  writing  to  each  visitor  of  the  time  and 
place  of  such  meetmg,  such  notice  to  be  delivered,  left,  or  transmitted 
as  aforesaid  by  such  clerk  or  chau-man  seven  days  at  least  before  the 
time  appointed  for  the  meeting. 

Sec.  XXVI.  Every  committee  of  visitors  shall  appoint  a  clerk  to 
8uch  visitors  for  the  purposes  of  this  Act,  at  such  salary  or  remunera- 
tion as  such  visitors  think  fit,  and  may,  if  and  when  they  think 
fit,  remove  any  clerk  appointed  by  them,  and  in  any  such  case,  or  in 
case  of  the  death  or  resignation  of  any  such  clerk,  shall  appoint  a  new 
clerk ;  and  the  clerk  to  any  committee  of  visitors  of  any  asylum(=)  may 
also  be  the  clerk  of  such  asylum ;  and  any  clerk  to  any  committee  of 
visitors  shall,  imless  he  sooner  die,  resign,  or  be  removed,  continue  in 
office  80  long  as  such  committee  continue  in  office. 

Sec.  XXVII.  The  powers  of  any  committee  of  visitors  and  of 
the  members  of  such  committee,  whether  appointed  or  elected  before 
or  after  the  commencement  of  this  Act,  shall  continue  until  the  first 
meeting  of  the  committee  by  which  such  first-mentioned  committee 
i.s  to  be  succeeded,  anything  herein  contained  to  the  contrary  not- 
withstanding ;  and  if  the  justices  (^)  of  any  county,('')  or  the  justices  or 
recorders  of  any  borough,(^)  or  any  body  of  subscribers,  neglect  in  any 
year  to  make  such  election  or  appointment  as  required  by  this  Act, 
then  the  committee  of  visitors  lastly  before  elected,  or  the  members 
of  such  committee  elected  or  appointed  for  such  county  or  borough, 
or  on  behalf  of  such  body  of  subscribers,  or  such  of  them  as  shall 
continue  to  act,  shall  be  deemed  and  taken  to  be  the  committee  of 
visitors,  or  to  form  part  of  the  committee  of  visitors,  as  if  such  com- 
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mittee  or  members  had  been  re-elected  or  re-appointed  in  such  year, 
and  so  from  time  to  time  so  often  as  the  said  justices,  recorder,  or 
subscribers  so  neglect. 

Sec.  XXVIII.    In  case  any  member  of  any  committee  or  any 
visitor,  elected  or  appointed  under  this  Act  or  any  Act  hereby  I'e- 
pealed,  die,  resign,  or  become  incapable  to  act,  the  justices  (')  for  the 
county(^)  or  borough(')  for  which  such  member  or  visitor  was  elected  or 
appointed,  at  any  general  or  quarter  sessions  for  such  county,  or  at  a 
special  meeting  of  the  justices  of  such  borough,  or  where  such  visitor 
was  appointed  by  the  recorder  of  a  boi'ough,  then  the  recorder  of 
such  borough,  shall  elect  or  appoint  some  other  justice  in  his  phice  ; 
and  where  any  such  member  or  visitor  has  been  elected  on  behalf  of 
any  body  of  subscribers,  the  majority  of  such  of  the  said  subscribers 
as  shall  be  present  at  some  meeting  called  in  manner  provided  with 
respect  to  the  annual  election  of  visitors  shall  elect  some  other  sub- 
scriber in  his  place  :  but,  notwithstanding  any  vacancy  in  any  com- 
mittee, the  continuing  members  or  visitors  may  act  as  if  no  such 
vacancy  had  occured. 

Sec.  XXIX.  In  case  at  any  time  after  the  expiration  of  one  year 
from  the  commencement  of  this  Act  it  appear  to  one  of  Her  Majesty's 
pi-incipal  Secretaries  of  State,  upon  the  report  of  the  Commissioners 
in  Lunacy,  that  any  county(-')  or  borough(*)  has  not  an  asylum^)  for  the 
pauper(')  lunatics(^)  thereof,  it  shall  be  lawful  for  such  Secretary  of  State, 
by  writing  under  his  hand,  to  require  the  justices  (")  of  such  county  or 
borough  forthwith  to  provide  a  fit  and  suiiicient  asylum  for  so  many 
pauper  lunatics  as  upon  the  report  of  the  said  commissioners  such 
Seci-etary  of  State  may  think  fit  and  direct,  and  such  justices  shaU 
forthwith  proceed  as  hereinbefore  mentioned  to  cause  such  asylum 
to  be  provided :  Provided  always,  that  no  borough  annexed  to  any 
county  by  virtue  of  this  Act  or  any  former  Act,  or  on  behalf  of 
which  a  subsisting  contract  making  adequate  provision  for  the  care 
of  the  pauper  lunatics  thereof  shall  have  been  entered  into  under  this 
Act,  or  which  now  contributes  to  any  asylum  for  the  county  in  which 
it  is  situate,  and  sliall  not  have  been  separated  from  such  county,  shall 
be  required  to  provide  an  asylum  under  any  such  order. 

Sec.  XXX.  It  shall  be  lawful  for  the  justicesC")  of  every  county(") 
and  borough('2)  having  an  asylum  or  asylums  for  the  pauper('^)  lunatics(>*) 
thereof,  where  it  appears  to  such  justices  at  any  general  or  quarter  ses- 
sions, or  (in  the  case  of  a  borough)  at  any  special  meetingof  such  jus- 
tices, that  the  asylum  or  asylums  of  such  county  or  borough  is  or  are 
inadequate  or  unfit  for  the  proper  accommodation  of  the  pauper  lunatics 
of  such  county  or  borough, ('^)  to  cause  an  additional  asylum,  or  anew 
asylum  in  lieu  of  any  existing  asylum  of  such  county  or  borough,  to 
be  provided  for  such  county  or  borough,  in  like  manner  as  herein- 
before directed  in  the  case  of  a  county  or  borough  not  havmg  an 
asylum,  or  to  direct  the  committee  of  visitors  of  anj^  existing  asylum 
to'  cause  the  same  to  be  enlarged  or  improved,  or,  in  any  other  case 
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where  the  said  justices  deem  it  necessary  or  expedient,  to  direct  the 
committee  of  visitors  of  any  existing  asylum  to  improve  the  same ; 
but  it  shall  not  be  incumbent  on  any  such  committee  under  any  such 
direction  as  aforesaid  to  enlarge  or  improve  such  asylum  where  the 
same  does  not  belong  to  one  county  or  borough  alone,  without  a  like 
direction  from  the  justices  of  every  county  or  borough  to  which  the 
same  belongs ;  and  in  case  at  any  time  it  appear  to  one  of  Her 
Majesty's  principal  Secretaries  of  State,  upon  the  report  of  the 
Commissioners  in  Lunacy,  that  any  existing  asylum  or  asylums  for 
any  county  or  borough  is  or  are  inadequate  or  unfit  for  the  proper 
accommodation  of  the  pauper  lunatics  thereof,  it  shall  be  lawful 
for  such  Secretary  of  State,  by  writing  under  his  hand,  to  require 
the  justices  of  such  county  or  borough  forthwith  to  cause  an 
additional  asylum,  or  a  new  asylum  in  lieu  of  any  existing  asylum, 
to  be  provided  as  aforesaid  for  such  county  or  borough,  or  the  com- 
mittee, or  committees  of  visitors  of  any  existing  asylum  or  asylums 
forthwith  to  enlarge  or  improve  the  same,  in  such  manner  as  the  said 
Secretary  of  State  may  see  tit  and  direct,  and  the  said  Secretary  of 
State  may  require  accommodation  to  be  provided  in  and  by  such  addi- 
tional or  new  asylum,  or  by  means  of  the  enlargement  of  such  existing 
asylum  or  asylums,  for  so  many  pauper  lunatics  as  upon  the  report 
of  the  said  commissioners  such  Secretary  of  State  may  think  fit  and 
direct;  and  the  said  justices  or  committee  or  committees  shall  forth- 
with carry  such  requisition  of  the  said  Secretary  of  State  into  eflect ; 
and  the  powers  and  provisions  in  this  enactment  contained  with  re- 
spect to  the  enlargement  and  improvement  of  asylums  sliall  extend 
and  be  applicable  to  and  for  the  enlargement  and  improvement  of  the 
offices,  outbuildings,  yards,  courts,  outlets,  ground,  laud,  and  appur- 
tenances belonging  thereto. 

Sec.  XXXI.  It  shall  be  lawful  for  any  committee  of  visitors 
having  authority  to  provide  anasylum(')  forpauper(^)  lunatics(^)  (but 
subject  as  hereinafter  mentioned)  to  procure,  examine,  and  determine 
on  plans  for  the  same,  and  estimates,  {*)  and  contract  for  the  purchase 
of  lands  and  buildings  (and  in  the  case  of  buildings,  either  with  or 
without  any  fittings-up  and  furniture  belonging  thereto),  and  for 
building,  erecting,  altering,  improving,  restoring,  furnishing,  and 
completing,  or  otherwise  providing  such  asylum,  and  rendering  the 
same  in  all  respects  fit  and  ready  for  the  reception  of  lunatics,  and 
for  making,  laying  out,  and  completing  the  ofiices,  outbuildings, 
yards,  courts,  outlets,  grounds,  land,  and  appurtenances  of  or  for 
such  asylum,  and  for  providing  clothing  for  patients,  and  every- 
thing necessary  for  the  opening  of  any  such  asylum  ;  and  any  com- 
mittee of  visitors  having  authority  to  enlarge,  alter,  or  improve  any 
asylum  shall  have  like  powers  for  the  purpose  of  enlarging,  altering, 
or  improving  such  asylum,  or  the  offices,  outbuildings,  yards,  courts, 
outlets,  grounds,  lanfl,  and  appurtenances  thereto  belonging;  and 
every  person  contracting  for  building  or  doing  any  other  such  work 
as  aforesaid  shall  give  to  the  clerk  of  such  visitors  sufficient  security 
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for  the  due  performance  of  the  contract ;  and  every  such  contract, 
either  for  purchase  of  lands  or  buildings,  or  for  doing  any  such  ^york. 
as  aforesaid,  and  all  orders  relating  thereto,  shall  be  entered  in  a 
book  to  be  kept  by  the  clerk  of  such  visitors ;  and.  when  such  asy- 
lum and  appurtenances,  or  (as  the  case  may  be)  the  additions  to  or 
alterations  or  improvements  thereof,  are  completed,  such  book  shall  be 
deposited  and  kept  among  the  records  of  the  county  (•)  or  borough,(2) 
or  where  more  than  one  county  or  borough  is  interested  in  such  con- 
tract by  reason  of  an  agreement  for  union,(=)  then  among  the  records 
of  the  county  or  borough  which  has  contributed  the  largest  propor- 
tion of  the  expenses  of  such  contract ;  and  every  such  book  may 
be  inspected  at  all  reasonable  times  by  any  person  contnbutmg  to 
the  rates  of  the  county  or  borough,  or,  in  the  case  of  a  union,  to 
the  rates  of  any  of  the  counties  or  boroughs,  and  also,_  if  any  part 
of  such  expenses  has  been  paid  by  voluntary  subscriptions,  by  any 
of  such  voluntary  subscribers ;  and  a  copy  of  every  such  book  shaU 
be  kept  at  the  asylum  to  which  the  contract  relates :   1  rovided 
always,  that  the  said  visitors  shall  from  time  to  time  make  their 
report  to  the  General  or  Quarter    Sessions   of  the  county  or 
borough,  counties  or  boroughs,  for  which  they,  or  such  of  them 
as  have  not  been  elected  by  subscribers  as  aforesaid,  have  been 
elected,  of  the  several  plans,  estimates,  and  contracts  which  have 
been  agreed  upon,  and  of  the  sum  or  sums  of  money  necessary 
to  be  raised  and  levied  for  defraying  the  purchase-monies  and  ex- 
penses thereof  on  the  county  or  borough,  or,  in  the  case  ot  sucti 
union  as  aforesaid,  on  each  or  every  of  the  counties  or  borougns  ; 
which  plans,  estimates,  and  contracts  shall  be  subject  to  the  appro- 
bation of  the  Court  or  Courts  of  general  or  quarter  sessions  of  such 
county  or  counties,  and  of  the  justices  (^)  of  such  borough  or  boroughs, 
before  the  same  are  completed  or  carried  into  execution,  save  where 
the  amount  to  be  expended  does  not  exceed  an  amount  previously 
fixed  by  the  Court  or  Courts  of  general  or  quarter  sessions  of 
such  county  or  counties,  or  by  the  justices  of  such  borough  or 

^"sec^XXXir.  It  shall  be  lawful  for  any  committee  of  visitors  to 
pui-chase  and  take  a  conveyance  for  the  purposes  of  this  Act  trom 
any  person  having  absolute  power  to  sell  and  convey  independently 
of  this  Act,  any  lands  or  buildings,  in  consideration  of  a  yearly  rent- 
charge  or  annual  sum  to  be  limited  to  such  person,  his  heirs  and 
assigns,  or  as  he  or  they  shall  direct,  out  of  the  lands  or  buddings  to 
be  purchased,  and  the  same  shall  accordmgly  be  conveyed  as  afore- 
said, subject  thereto  and  to  powers  of  distress  and  entry  for  secmmg 

*^'lec"xXXIII.  It  shaU  be  lawful  for  any  committee  of  visitors, 
instead  of  purchasing  any  land  or  buildings  which  they  are  hereby 
authorized  to  purchafe,  to  take  a  lease  thereof  for  any  absolu  e  term 
of  no  less  than  60  y^ars,  at  such  annual  rent  and  under  such  cove- 
nants as  the  said  committee  of  visitors  think  fit;  and  it  shall  also  be 
for  such  committee  to  rent  any  land  by  the  year  for  the  pur- 
pose of  employing  such  of  the  inmates  of  the  asylum  ^  as  may  be  fit 
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for  such  employment  or  otherwise  for  the  occupation  and  use  of  the 
patients. 

Sec.  XXXIV.  The  asylum  (')  to  be  provided  for  any  county  (-)  or 
borough,  i^)  either  solely  or  jointly,  may  be  without  the  limits  of  such 
county  or  borough,  and  when  any  asylum  provided  or  to  be  provided 
solely  or  in  part  for  any  county  or  borough,  or  any  part  of  such  asy- 
lum. IS  situate  within  the  limits  of  any  other  county  or  borough,  then 
and  in  every  such  case  the  justices(^)  of  the  county  or  borough  to  which 
such  asylum  wholly  or  partly  belongs  shall  have  full  power  and  au- 
thority to  act  in  such  other  county  or  borough,  so  far  as  concerns  the 
regulation  of  such  asylum,  and  tJie  powers  conferred  by  this  Act,  in 
the  like  manner  as  if  such  asylum  and  every  part  thereof  were  situate 
within  such  lirst-mentioued  county  or  borough. 

Sec.  XXXV.  No  lands  or  buildings  already  or  to  be  hereafter 
purchased  or  acquired  under  the  provisions  of  any  former  Act  or  this 
Act,  for  the  purposes  of  any  asylura(^_)  (wither  without  any  additional 
buildmg  erected  or  to  be  erected  thereon),  shall  while  used  for  such 
purposes  be  assessed  to  any  county,  parochial,  or  other  local  rates 
at  a  higher  value  or  more  improved  rent  than  the  value  or  rent  at 
which  the  same  were  assessed  at  the  time  of  such  purchase  or  acqui- 
sition. 

Sec.  XXXVI.  The  provisions  of  "  The  Lands  Clauses  Consoli- 
dation Act,  1845,"  "  with  respect  to  the  purchase  of  lands  by  agree- 
ment," "  with  respect  to  the  purchase  money  or  compensation  coming 
to  parties  having  limited  interests,  or  prevented  from  treating  or  not 
making  title,"  and  all  other  provisions  of  the  said  Act  applicable  to 
and  in  the  case  of  the  purchase  of  lands  by  agreement,  shall  be  incor- 
porated with  this  Act ;  and  all  parties  by  the  said  provisions  em- 
powered to  sell  any  lands  may  give  lands  in  exchange  for  the  purposes 
of  this  Act  for  other  lands,  and  enter  into  all  necessary  agreements 
for  that  purpose,  and  on  any  such  exchange  money  may  be  paid  by 
either  party  by  way  of  equality  of  exchange,  and  the  said  provisions 
*'  with  respect  to  purchase  money  or  compensation  coming  to  parties 
having  limited  interests,  or  prevented  from  treating,  or  not  making 
title,"  shall  apply  to  any  money  coming  to  any  such  parties  on  any 
such  exchange ;  and  any  lands  to  be  purchased  or  taken  in  exchange 
for  the  purposes  of  this  Act  sliall  be  conveyed  to  such  persons, 
bemg  not  less  than  five  in  number,  and  in  such  manner  as  the  com- 
mittee of  visitors  purchasing  the  same  or  taking  the  same  in  exchange 
may  direct,  in  trust  for  the  purposes  of  this  Act ;  and  any  convey- 
ance to  be  so  made  shall  have  the  like  force  and  effect  as  a  conveyance 
made  under  section  81  of  the  said  Lands  Clauses  ConsoUdation 
Act. 

Sec.  XXXVII.  Wlien  and  so  often  as  any  land  purchased  or  ac- 
quired under  this  Act  or  any  former  Act,  for  the  purposes  of  an 
asylum.C;  shall  be  vested  in  less  than  three  trustees,  or  there  shall  not 
be  any  trustee  thereof  living,  it  shall  be  lawful  for  the  committee  of 
visitors  of  such  asylum,  or  any  three  or  more  of  them,  by  an  instru- 
ment in  writing  under  the  hands  of  such  visitors  or  any  three  or 
more  of  them,  to  appoint  such  number  of  new  trustees  of  such  land 
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as  such  visitors  may  think  fit ;  and  such  appointment  shall  be  de- 
posited and  kept  among  the  records  of  the  county(')  or  boroughX'')  or, 
where  more  tlian  one  county  or  borough  is  interested  in  such  land, 
then  among  the  records  of  the  county  or  borough  having  the  largest 
interest  therein  ;  and  all  the  estate  and  interest  in  such  land  which 
at  the  time  of  such  appointment  may  be  vested  in  any  trustee  or 
trustees,  in  trust  for  the  purposes  aforesaid,  or  in  any  other  person, 
as  heir  or  devisee,  or  otherwise,  subject  to  such  trust,  shall  by  virtue 
of  such  appointment  vest  in  the  trustees  so  appointed,  either  alone,  or 
if  there  be  any  continuing  trustees  or  trustee  jointly  with  such  con- 
tinning  trustees  or  trustee,  as  the  case  may  require,  without  any  con- 
veyance or  assignment  for  that  purpose. 

Sec.  XXXVUI.  The  committee  of  visitors  of  every  asylum  (•*)  may 
of  their  own  authority  from  time  to  time  order  all  such  ordniary  re- 
pairs as  may  be  necessary  for  such  asylum,  and  any  additions,  altera- 
tions, or  improvements  to  or  in  such  asylum,  or  the  offices, 
outbuildings,  yards,  courts,  outlets,  grounds,  land,  and  appurtenances 
thereto  belonging,  which  to  them  may  seem  necessary  or  proper  tor 
the  further  or  better  accommodation  of  the  pauper  C)  lunatics  (  )  who 
may  be  received  or  taken  care  of  therein,  provided  that  the  expense  ot 
all  such  additions,  alterations,  and  improvements  shall  not  exceed 
£400  in  any  one  year  ;  and  if  such  asylum  belong  to  one  county  or 
borough  only,  they  shall  cause  the  expenses  of  such  repairs,  additions, 
alterations,  or  improvements  to  be  paid  by  making  an  order  upon  the 
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as  is  hereinbefore  provided  (')  with  respect  to  notices  of  meetings  of 
committees  of  visitors,  nor  unless  three  visitors  concur  in  and  sign 
such  order :  Provided  also,  that  where  any  such  expenditure  as  afore- 
said is  incurred  otherwise  than  for  ordinary  repairs,  the  visitors  shall 
report  the  same  to  the  nest  general  or  quarter  sessions  of  the  county 
or  borough,  or  each  county  and  borough,  on  behalf  of  which  such 
expenditure  has  been  incurred. 

Sec.  XXXIX.  It  shall  be  lawful  for  every  committee  of  visitors, 
with  the  consent  of  one  of  Her  Majesty's  principal  Secretaries  of 
State  under  his  hand,  to  determine  and  dissolve  any  union,  {^)  whether 
such  union  have  been  formed  under  this  Act  or  under  any  former 
Act,  and  upon  such  dissolution  to  divide  and  allot  the  lands, 
buildings,  hereditaments,  chattels,  monies,  and  effects  of  or  belonging  to 
such  union  between  or  among  every  such  county(^)  and  borough('')  and 
the  subscribers  (if  any)  between  which  and  whom  such  union  existed, 
in  the  proportions  in  which  they  respectively  have  contributed 
thereto  or  are  interested  therem,  or  in  such  other  proportions  and 
manner  as  the  said  visitors,  with  the  approbation  of  the  said 
Secretary  of  State,  think  fit ;  and  if  on  any  such  division  or  allotment 
there  cannot  be  conveniently  allotted  to  any  county  or  borough  or 
subscribers  the  proper  proportion  of  such  county,  borough,  or  sub- 
scribers in  the  lands,  buildmgs,  hereditaments,  chattels,  monies,  and 
effects  of  such  union,  there  shall  be  paid  to  such  county,  borough,  or 
subscribers  such  sum  of  money  as  the  said  visitors,  with  the  approba- 
tion of  the  said  Secretary  of  State,  may  direct,  in  full  or  in  part 
satisfaction,  as  the  case  may  require,  of  the  aforesaid  proportion  of 
such  county,  borough,  or  subscribers;  and  every  such  sum  of 
money  shall  be  raised  by  the  county  or  counties,  borough  or  boroughs, 
to  or  between  or  among  which  the  lands,  buildings,  hereditaments, 
monies,  chattels,  and  effects  of  the  said  union  shall  be  allotted  (if 
more  than  one)  in  such  shares  as  the  said  visitors,  with  the  approba- 
tion of  the  said  Secretary  of  State,  think  fit,  in  the  same  manner  and 
by  the  same  means  as  other  monies  are  appointed  to  be  raised  by 
counties  or  boroughs  for  the  purposes  of  this  Act:  Provided 
always,  that  no  union  shall  be  so  dissolved  by  any  committee  of 
visitors  except  under  a  resolution  of  such  committee  at  a  meeting 
specially  convened  for  the  purpose  of  detemining  the  question  of 
such  dissolution  by  a  notice  given  in  such  manner  and  so  long  before 
the  time  appointed  for  such  meeting  as  is  hereinbefore  provided 
with  respect  to  notices  of  meetings  of  committees  of  visitors,  (^)  nor 
unless  the  majority  of  the  whole  number  of  the  committee  of  visitors 
shall  at  such  meeting  have  concurred  in  such  resolution :  Provided 
always,  that  in  the  case  of  a  dissolution  of  union,  where  any  county 
or  borough  having  an  asylumC)  shall  be  united  with  any  county  or 
counties,  borough  or  boroughs,  not  having  an  asylum,  and  have 
erected  additional  buildings  and  incurred  any  other  expense  for 
their  benefit,  and  be  in  the  receipt  of  an  annual  fixed  sum  or  rent  as 
a  remuneration  for  the  expenses  so  incurred  in  lieu  of  the  payment 
of  a  sum  in  gross,  it  shall  be  lawful  for  the  said  county  or  counties, 
borough  or  boroughs,  so  paying  such  rent,  if  they  shall  think  fit,  to 


(')  Sec.  25. 
C)  Ibid. 
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raise,  in  the  same  manner  as  is  provided  in  the  Act  for  the  purpose 
of  erecting  county  asylums,  such  a  sum  of  money  for  the  purpose 
of  compensating  the  county  or  borough  receiving  such  rent  for  the 
cessation  of  such  rent  as  may  be  agreed  upon  and  approved  of  by 
the  committee  of  visitors  of  such  county  or  counties,  borough  or 
boroughs,  as  may  have  been  so  united  as  aforesaid.  (') 

Sec.  XL.    It  shall  be  lawful  for  every  committee   of  visitors, 
with  the  previous  consent  of  one  of  Her  Majesty's  principal  Secre- 
taries of  State  under  his  hand,  to  sell,  either  by  public  auction  or 
private   contract,  and  subject  to  any  conditions,  any  lands  or 
buildings  or  parts  of  lands  or  buildings  which  may  have  belonged  to 
and  been  used  as  or  together  with  an  asylum,  {^)  or  which  may  have 
been  purchased  or  otherwise  acquired  under  any  former  Act  or  this 
Act,  for  the  purposes  of  an  asylum,  and  found  unsuitable  or  other- 
wise not  required  for  such  purposes,  or  to  give  the  same  in  exchange 
for  other  lands  or  buildings,  and  to  pay  or  receive  through  the 
treasurer  of  such  asylum  any  money  by  way  of  equality  of  ex- 
change ;  and  every  conveyance  of  lands  or  buildings  so  sold  or  given 
in  exchange  which  shall  be  executed  by  the  persons  in  whom  the 
same  may  then  be  vested  as  trustees,  or  by  any  three  of  the  mem- 
bers of  the  committee  of  visitors  who  sell  the  same,  shall  be  effectual 
to  convey  the  same  for  all  the  estate  or  interest  then  vested  in  such 
trustees,  in  trust  for  the  purposes  of  such  asylum,  and  the  receipt 
of  any  three  of  the  committee  of  visitors  shall  be  a  sufficient  dis- 
charge for  the  purchase-monies  or  for  any  monies  to  be  received  for 
equality  of  exchange  ;  and  such  monies,  in  case  the  sale  or  exchange 
be  made  by  a  committee  of  visitors  of  any  one  county^  or  borough  (  ) 
alone,  shall  be  applied  in  carrying  into  execution  the  powers  and 
purposes  of  this  Act,  or  shall  be  paid  to  the  treasurer  of  such 
county  or  borough,  (^)  and  be  applied  for  the  general  purposes  thereot, 
or  otherwise,  as  the  justices  of  such  county  or  borough  shall,  at 
some  general  or  quarter  sessions  for  such  county,  or  at  some 
special  meeting  of  the  justices  of  such  borough,  direct;  and  m  every 
other  case  the  monies  received  shall  be  paid  to  the  treasurer  ol  the 
county,  borough,  or  subscribers  to  which  or  to  whom  the  property 
sold  or  exchanged  belonged,  in  case  it  belonged  to  any  one  of  them 
or  if  the  same  was  joint  property  then  to  the  respective  treasurers  ot 
every  county  and  borough,  and  of  the  subscribers,  it  any,  in  tne 
proportion  in  which  such  county,  borough,  and  subscribers  were 
respectively  interested  therein;  and  such  monies  shall  beheld  and 
applied  by  every  such  treasurer,  in  the  case  of  a  county  or  borough, 
as  part  of  the  general  rates  or  funds  of  such  county  or  borough,  and 
in  the  case  of  any  subscribers,  as  the  majority  of  such  ot  the  sub- 
scribers as  shall  be  present  at  any  meeting  convened  for  that  puipose 

^^Sec*^"xLi.  Wliere  any  committee  of  visitors  have  (either  before 
or  after  the  passing  of  this  Act)  contracted  for  the  purchase  of  any 
fands  for  the  purposes  of  an  asylum,  (»)  or  for  any  exchange  of  anv 
lands  for  other  lands  for  such  purposes,  and  the  lands  so  contracted 
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to  be  purchased  or  taken  in  exchange  are  found  to  be  unsuitable  or 
are  not  required  for  such  purposes,  such  committee,  or  any  other 
committee  appointed  in  their  place,  may,  with  the  consent  in  writing 
of  one  of  Her  Majesty's  principal  Secretaries  of  State  (notwith- 
standing such  contract  may  have  been  approved  as  required  by  the 
said  Acts  hereby  repealed  or  this  Act),  procure  a  release  from  the 
said  contract,  and  in  consideration  of  such  sura  of  money  (if  any)  as 
the  said  committee,  with  such  consent  as  aforesaid,  may  agree  to 
pay ;  and  the  said  committee  or  any  three  of  such  committee  may,  in 
consideration  of  such  release,  execute  a  release  to  the  other  party  to 
such  contract  or  other  the  persons  bound  thereby;  and  the  con- 
sideration money  (if  any)  by  the  said  committee  agi-eed  to  be  paid  as 
aforesaid,  and  aU  expenses  in  relation  to  the  said  contract  and  re- 
leases shaU  be  paid,  defrayed,  and  raised  in  like  manner  as  if  the 
same  were  payable  in  respect  of  the  purchase  of  lands  for  the  pur- 
poses aforesaid. 

Sec.  XLII.  It  shall  be  lawful  for  every  committee  of  visitors  to 
contract  (')  with  the  committee  of  visitors  of  any  asylum,  or  with 
the  subscribers  to  any  hospital  registered  or  the  proprietor  of  any 
house  licensed  for  the  recepjion  of  lunatics,  (^)  for  the  reception  into 
such  asylum,  (=")  hospital,  or  house  of  the  whole  or  of  a  portion  of  tlie 
pauper  {*)  lunatics  (*)  of  the  county  (")  or  counties,  borough  (')  or  bo- 
roughs, or  counties  and  boroughs,  or  any  of  them  respectively,  for  which 
such  first-mentioned  committee  is  acting,  or  for  the  use  and  occupation 
of  all  or  anypart  of  such  registered  hospital  or  licensed  house,  at  such 
sum,  either  in  gross  or  by  way  of  annual  or  other  periodical  payment 
or  rent,  and  under  and  subject  to  such  terms,  stipulations,  and  con- 
ditions, as  such  visitors  shall  think  fit ;  and  it  shall  be  lawful  for  the 
committee  of  visitors  of  any  asylum,  or  the  subscribers  to  any 
registered  hospital,  or  the  proprietor  of  any  licensed  house,  to  con- 
tract with  any  committee  of  visitors  accordingly  :  Provided  always, 
that  no  such  contract  shall  be  made  for  any  longer  period  than  for 
the  terra  of  five  years,  and  that  any  such  contract  may  be  determined 
by  notice  in  writing  under  the  hand  of  one  of  Her  Majesty's  prin- 
cipal Secretaries  of  State,  and  that  every  such  contract  with  the  pro- 
prietor of  a  licensed  house  shall  determine  on  such  house  ceasing  to 
be  duly  licensed  for  the  reception  of  lunatics  :  Provided  also,  that  no 
such  contract  shall  exempt  thejustices(8)  of  any  countyC)  orborough('°) 
or  any  committee  from  the  immediate  duty  and  obligation  of  erecting 
or  providing,  or  uniting  in  erecting  or  providing,  an  asylum  or  ad- 
ditional asylum,  or  of  enlarging  or  improving  any  asylum,  as  required 
by  this  Act,  where  one  of  Her  Majesty's  principal  Secretaries  of 
State  has  caused  notice  to  be  given  as  aforesaid  for  the  determina- 
tion of  such  contract,  although  the  term  for  which  such  contract  was 
entered  into  has  not  expired  by  effluxion  of  time :  Provided  also, 
that  the  money  which  may  be  payable  under  such  contract  for  the 
reception  of  the  lunatics  of  any  county  or  borough  into  any  asylum 
beyond  the  weekly  sums  which  may  be  charged  under  this  Act  for 
the  lodging,  maintenance,  medicine,  clothing,  and  care  of  lunatics 
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in  the  asylum  belonging  to  tlie  county  or  borough  to  which  such 
lunatics  shall  belong,  shall  be  paid,  defrayed,  and  raised  by  such 
county  or  borough  out  of  any  monies  in  the  hands  of  the  treasurer 
for  the  county(')  which  shall  be  applicable  for  the  repau's  or  other  ordi- 
nary expenses  of  such  asylum ;  provided  also,  that  any  hospital  or 
licenspd  house  with  the  subscribers  or  proprietor  of  which  any  such 
committee  so  contract  as  aforesaid  shall  be  subject  to  the  visita- 
tion of  any  of  the  members  of  such  committee  for  the  time  being 

Sec  XLIII.    Whenever  it  appears  to  the  committee  ct  visitors 
of  any  asylum(2)  that  such  asylum  is  more  than  sufficient  for  the  accom- 
modation of  all  the  pauper(3)  Innatics(^)  of  the  county^)  or  borough(«) 
or  each  county  and  borough  to  which  the  same  wholly  or  in  part  belongs, 
and  of  any  county  or  counties,  borough  or  boroughs,  with  which  any 
existing  contract"  for  the  reception  of  all  or  any  of  the  pauper 
lunatics  thereof  in  such  asylum  has  been  entered  into,  oj'  ^^I'^h 
shall  otherwise  contribute  to  such  asylum,  it  shall  be  lawful  lor  the 
committee  of  visitors,  if  they  think  fit,  to  give  notice  hereof  by 
advertisement  in  some  newspaper    commonly  circiUated  m  sucu 
county  or  borough,  or  every  such  county  or  borough  as  aforesaid 
and  (subject  nevertheless  and  without-prejudice  to  any  agieement 
with  any  voluntary  subscribers)  by  a  resolution  of  the  said  com- 
mittee, to  permit  the  admission  of  so  many  pauper  lunatics  ot  any 
other  county  or  borough,  and  (if  such  committee  think  nt)  Imiatics 
not  naupers,  but  who  in  the  opinion  of  such  committee  may  be 
proper  objects  to  be  admitted  into  a  public  asylum,  as  com- 
mittee may  seem  expedient,  and  at  any  time   o  ^-es""  j 
such  resolution  ;  and  such  committee  may  if  they  tl™k  fit  by  .  ch 
resolution  require  that  no  pauper  lunatic  shal  be  admitted  into  such 
asylum  thereunder  without  an  ^^"^ertakmg  by  the  m mute  <^^f  the 
gmu-dians  of  the  union  or  parish,  or  signed  by  /^Jl^.^ /.T^!^^ 
of  the  parish,  to  which  sucli  lunatic  is  chargeable  or  n   he  ca  e 
of  a  lunatic  not  a  pauper  by  the  person  ^^g^^^g /J ^pITv  cl  aSe 
admission  of  such  lunatic,  for  the  due  payment  of       weekly  cha  ge 
for  the  lodging,  maintenance,  medicine,  clothmg,  and  c^ie  o  such 
lunatic  during  his  continuance  in  such  aByl|™,  ai  d  of  the  e^^^^^^^^^ 
of  his  burial  in  case  he  die  therein  as  well  as  ^"^^ 
such  lunatic  from  such  asylum  within  six  days  afte    due  notice 
ffiven  in  writino  by  the  superintendent  of  such  asylum,  and  sucti 
Cic  noT  behig  a  pauper 'shall  have  the  same  accommodation  m 
all  respects  as  the  pauper  lunatics.  ^ 

Sec  XLIV.    No  visitor  of  any  asylum  (')  shall  have  or 
capabie  of  havin^^  or  taking,  any  interest      X'^'er^f  n  any 
either  in  his  own  name  or  in  the  name  of  any         .ff  f"?  ■ 
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benefit,  or  emolument  which  any  visitor  may  have  or  derive  by  reason 
of  his  being  a  shareholder  of  any  joint  stocic  company  established  by 
Act  of  Parliament  or  by  charter,  with  -nhich  any  contract  may  be 
entered  into  on  behalf  of  such  asylum,  or  which  may  otherwise  re- 
ceive any  benefit  or  emolument  out  of  the  funds  of  the  asylum  ; 
provided  that  no  contract  or  dealing  between  such  company  and  the 
visitors  of  such  asylum  be  at  or  upon  rates  or  terms  more  advanta- 
geous to  such  company  than  in  tlie  case  of  contracts  or  dealings  by 
such  company  witli  other  parties. 

Sec.  XLV.  Every  committee  of  justices  (')  or  visitors  shall  submit 
all  agreements  for  uniting  for  the  purposes  of  this  Act,  and  all  con- 
tracts under  this  Act,  for  the  reception  of  the  pauper  (^)  lunatics  {^)  of  any 
county  n  or  borough,  (')  or  any  of  them,  into  any  asylum,  C^)  registered 
hospital,  or  licensetf  house,  or  for  the  use  aud  occupation  of  all  or  any 
pnrt  of  any  such  hospital  or  licensed  house,  and  all  plans  for  build- 
ing or  providing  or  enlarging  or  improving  any  asylum  for  pauper 
lunatics,  and  all  contracts  for  purchases  of  lands  or  buildings  for  an}'- 
.such  purpose,  to  the  Commissioners  in  Limacy,  who  shall  make  such 
inquiries  in  reference  thereto  and  to  the  amount  of  the  accommodation 
requiring  to  be  provided  as  they  may  deem  proper,  and  shall  report 
thereon  in  writing  to  one  of  Her  Majesty's  principal  Secretaries  of 
State,  and  such  committee  shall  submit  to  one  of  such*  Secretaries  of 
State  estimates  of  the  cost  and  expense  of  carrying  into  execution 
.such  plans,  and  no  such  agreement,  conti-act,  or  plan  shall  be  carried 
into  efiect  until  the  same  has  been  approved  by  such  Secretary  of 
State  in  writing  under  his  hand. 

Sec.  XLVI.  In  order  to  pay  and  defray  the  monies,  costs,  and 
expenses  payable  for  any  of  the  purposes  of  this  Act  or  the  said  Acts 
hereby  repealed  by  any  county,  (')  the  justices  {^)  of  such  county  at  any 
general  or  quarter  sessions  for  the  same  may  and  shall  assess  and  tax 
a  general  county  rate(^)  or  rates  upon  such  county,  and  may  and  shall 
fix  a  ium  or  rate  to  be  contributed  by  all  places  whatsoever  within 
.such  county  (other  than  any  borough  C")  being  within  such  county  or  by 
this  Act  for  the  purposes  thereof  annexed  thereto),  and  whether  such 
place3  be  or  be  not  liable  to  contribute  to  an  ordinary  county  rate ;  and 
in  order  to  pay  and  defray  the  monies,  costs,  and  expenses  payable 
a.1  aforesaid  by  any  borough,  the  council  of  such  borough  may  and 
shall  a.=!?,es8  a  general  borough  rate  in  the  nature  of  a  county  rate 
upon  such  borough,  and  the  said  rates  shall  be  collected,  levied,  and 
recovered  in  the  same  manner,  and  by  the  same  powers,  authorities, 
way.^,  and  means,  and  under  the  same  penalties,  as  any  ordinary  rate 
for_  such  county  or  borougli  respectively  may  by  law  be  collected, 
levied,  and  recovered  ;  and  tiie  monies,  costs,  and  expenses  to  be 
paid  and  contributed  by  any  county  or  borough  for  the  purposes  of 
this  Act  .shall  be  paid  by  the  treasurer  of  such  county  or  borough,  (") 
out  of  the  rates  aforesaid,  to  the  treasurer  of  the  asylum  to  which 
such  county  or  borough  shall  cither  alone  or  jointly  pay  or  contribute  : 
Provided  always,  that  it  shall  be  lawful  for  the  council  of  any  borough, 
if  they  think  fit,  to  direct  that  any  monies  payable  for  the  purposes 
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of  tills  Act  or  any  part  thereof,  shall  be  paid  out  of  the  borough  fund 
of  such  borough,  and  such  monies  shall  be  paid  by  the  treasurer  of 
such  borough  out  of  such  fund  accordingly. 

Sec  XLVII.    It  shall  be  lawful  for  the  justices  (')  of  every  county  {=) 
in  ceneral  or  quarter  sessions  assembled,  or  the  major  part  of  them, 
such  major  part  not  being  less  than  five,  and  for  the  council  of  every 
borough  (5)  from  time  to  time  to  borrow  and  take  up  on  mortgage  of 
the  rates  to  be  made  under  this  Act  for  such  county  or  borough,  or 
on  mortgage  of  such  rates,  together  with  all  other  rates  or  funds,  or 
aSy  of  them,  of  the  same  county  or  borough,  all  or  any  of  hemomes 
required  for  paying  and  defraying  any  such  monies,  costs,  and  ex- 
penses, as  aforesaid,  payable  by  such  county  or  borough    and  such 
money  may  be  so  raised  at  any  rate  of  interest  not  exceedmg  £5  per 
Sum  peV  annum,  and  every  such  mortgage  may  be  made  by  an 
"nstrumenrin  the  foi'm  contained  in  the  schedule  (B)  hereunto  annexed 
or  to  that  or  the  like  effect,  and  shall  be  executed  in  the  case  of  a 
county  by  the  chairman,  and  two  or  more  other  justices  present  at 
the  time  ^of  making  such  mortgage,  and  in  the  case  of  a  borough  by 
affixing  the  common  seal  of  the  borough  thereto;  and  every  such 
^ortoLe  shall  be  effectual  for  securing  to  the  person  advancmg  the 
Turn  Koney  in  such  mortgage  expressed  to  be  advanced  his  execu- 
tors administrators,  and  assigns,  the  repayment  thereof,  with  mte  est 
fm-  the  irae  after  such  rate  and  at  such  time  and  in  such  manner  as 
£  sich  mortgage  provided ;  and  the  said  mortgages  shall  be  numbered 
iS  the  oi-der  of  successioA  in  which  they  are  granted ;  and  copies  or 

^  ^nlv  nnnnterest  thereby  secured,  unto  any  person,  and  every 
money  ^^'^.J^^^^lf '^^^^^  former  Act  of  any  such  mortgage,  his 

assignee  under  tins  4;°^.  J^,^"^ '""i^  manner  transfer  the  same 
executors  and  admmistia^^^  ^^^^^^  ^^^^^^  „„^,g,g3, 

again,  and  ^^to^ll'J^'P'''  their  executors  and  administrators, 

or  such  transfer  theieot  aie  m^*^^'  3'.,  ,  thereby  expressed  to  be 
shall  be  creditors  upon  t  -  -t  J        ^^^^^^  Jiall  not  have 

XX^ZZ  pSltJSr  ?San  is  provided  under  the  powers  of 

any  county     and  borough  C)  respective  y 

advance  of  any  sum  f  f  f^^  ^/"^  J^or^^^  the  execu- 

said  Acts  b- Y  -Pe^^^^^^^^^^  l5§i  years  of  Her 

tionof  an  Act  ot  the  session  10^^^^^^^^^^^  ^^^^^^^^^  ..^^  ^^^^^^.^ 

Majesty,  -^bapte  23     to^^^^^^^^^^^^^  limited  amount  for  carry- 

?i"o°rjulc°  workman? ^ 

-^7wi;rTf2  o^*^ 
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and  any  Act  or  Acts  amending  or  continuing  tlie  same,  and  the  said 
commissioners  are  liereby  empowered,  if  they  thinli  tit,  to  make  sucli 
advance  upon  the  security  of  such  mortgage  as  aforesaid. 

i?ec.  XLIX.  The  said  justices  (')  or  council,  as  the  case  may  be,  shall 
in  every  year  charge  the  rates  (^)  or  funds  of  such  county  (^J  or  bo- 
rough {*)  with  the  sum  for  the  time  being  required  to  pay  the  interest  of 
the  money  borrowed  on  any  mortgages  under  tliis  Act  or  any  former 
Act,  or  such  of  them  as  for  the  time  being  remain  unpaid,  and  also  with 
the  payment  of  a  further  sum,  not  less  than  one-thirtieth  part  of  the 
whole  of  such  mortgages  at  the  time  of  the  same  being  first  made, 
and  such  sums  shall  be  applied  under  the  direction  of  the  said  justices 
or  council  in  discharge  of  the  interest  on  the  said  mortgages  or 
such  of  them  as  for  the  time  being  remain  unpaid,  and  of  so  many  of 
the  principal  sums  owing  on  the  said  mortgages  for  the  time  being  re- 
maining unpaid,  as  such  sums  afrer  payment  of  the  interest  as  afore- 
said wid  extend  to  discharge,  ur^il  the  whole  of  the  principal  monies  for 
which  such  mortgages  shall  have  been  made,  and  the  interest  thereof, 
shall  be  fully  paid  and  discharged  ;  and  the  said  justices  and  council, 
as  the  case  may  be,  are  and  is  hereby  required  to  fix  one  or  more  days 
in  each  year  on  which  such  payment  shall  be  made,  and  shall  make 
orders  for  assessments  in  due  time,  so  as  to  provide  for  such  payments 
being  regularly  made ;  and  the  said  justices  or  council,  as  the  case 
may  be,  shall  by  agreement  with  the  parties,  or  others  advancing  any 
money  for  the  purposes  of  this  Act,  determine  the  order  or  priority 
in  which  the  several  sums  advanced  shall  be  respectively  dischai-ged  ; 
and  the  justices  of  every  county  and  the  council  of  every  borough  so 
borrowing  money  on  mortgage  as  aforesaid  are  and  is  hereby  required 
to  appoint  a  proper  person  to  keep  an  exact  and  regular  account  of 
all  receipts  and  payments  iu  respect  of  principal  monies  borrowed  or 
taken  up  as  aforesaid  under  this  Act  or  any  former  Act,  and  the  in- 
terest thereof,  in  a  book  or  books,  separate  and  apart  from  all  other 
accounts,  and  the  said  book  and  books,  duly  adjusted  and  settled  up 
to  the  time  being,  to  deliver  annually,  in  the  case  of  a  county,  into 
court  at  some  general  or  quarter  sessions  for  such  county,  and  in  the 
case  of  a  borough,  to  the  council  of  the  borough,  at  such  tune  as 
such  council  shall  appoint ;  and  the  justices  for  every  such  county  at 
such  sessions,  and  the  council  for  every  such  borough,  are  and  is  here- 
by required  carefully  to  inspect  all  such  accounts,  and  to  make  such 
orders  for  carrying  the  several  purposes  aforesaid  iuto  execution  as  to 
them  shall  seem  meet. 

Sec.  L.  Provided  always,  That  the  justices  (°)  of  every  county  (^) 
and  the  council  of  every  borough  (')  borrowing  money  as  aforesaid  shall 
make  provision  by  means  of  the  rates  (*)  which  they  are  hereby  respec- 
tively authorized  to  make,  and  by  the  orders  and  directions  which 
they  are  hereby  authorized  to  give,  that  the  whole  principal  money 
to  be  borrowed  under  the  authority  of  this  Act  by  such  county  or 
borough,  and  all  interest  for  the  same,  shall  be  fully  paid  and  dis- 
charged within  a  time  to  be  limited  by  such  justices  or  council,  not 
exceeding  30  years  from  the  time  of  borrowing  the  same. 


(')  5w.  1?,2. 
C)  Ibid. 


C)  Ibid. 


C)  I'.id. 
(•)  Ibid. 


(<)  Ibid. 


(»)  Ibid. 
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Sec  LI     No  person  lending  money  to  any  justices  (')  of  any 
county  (2)  or  the  council  of  any  borough.^)  and  taking  a  mortgage  for 
securing  repayment  of  the  same,  executed  in  manner  directed  by  this 
Act,  and  purporting  to  be  made  under  the  authority  of  this  Act,  shall  M 
be  bound  to  require  proof  that  the  several  provisions  of  this  Act  or  of  ■ 
any  former  Act  or  Acts  have  been  duly  complied  with  ;  and  it  there  ■ 
be  an  order  of  the  justices  of  any  county  m  general  or  quarter  m 
sessions,  or  of  the  council  of  any  borough  making  application  tor  ^ 
the  loan,  and  any  mortgage  have  been  thereupon  duly  executed, 
either  before  or  after  the  passing  of  this  Act,  as  by  any  Act  then  in 
force  or  this  Act  is  provided,  the  justices  or  council  (as  the  case  may 
be)  shall  have  and  be  deemed  to  have  had  full  power  to  levy  therat^s 
so  mortgaged  for  repayment  of  the  money  so  borrowed,  with  mteiest 
notwithltanding  that  the  provisions  of  this  Act  or  any  former  Act  or 
Acts  may  not  have  been  complied  with  ;  and  it  shall  no   be  compe- 
tent to  any  ratepayer  or  other  person  to  question  the  validity  of  any 
such  rate^or  mortgage  on  the  ground  that  such  provisions  had  not 

'l^c'TEl^'ptvided  also,  That  in  every  case  in  which  any  monies 
have  been  borrowed  under  the  powers  of  any  former  Act  or  this  Act, 
it  shaU  be  lawful  for  the  iustices  «  of  the  county  «  or  council  o  he 
boroug^^^^^^^  which  such  monies  shall  have  been  borrowed  (with  the 
consent  of  the  parties  to  whom  the  same  shall  be  owing)  o  pay  off 
the  monies  so  bon-ovved,  and  to  raise  and  borrow  the  mon.es  neces 
sa5y  foi  that  purpose,  and  also  to  repay  the  said  last-mentioned 
momes  and  the  in  erest  thereof,  under  the  powers  of  this  Act  as 
Tsi  ch  monies  were  borrowed  under  the  powers  hereinbefoi-e  con- 
ai^^d  but  'o,  nevertheless,  that  aU  monies  borrowed  shall  be  dis- 
charsed  withS  30  years  from  the  time  of  first  borrowing  the  same 

Sec  Lni  Every  committee  of  visitors  shall,  wi  hm  12  months 
after  ihe  passing  of  ^his  Act,  in  the  case  of  every  asylum  (')  already 
fstabShed  and  general  rules  for  the  government  whereof  have  not 
Teen  aS^^^^^^^^  to  one  of  Her  Majesty's  prmcpal  Secretaries 

irSta  e  and  wUhin  12  months  after  the  completion  of  every  asylum 
herelteSished,  submit  the  existing  general  rules,  or  general 
rSto  be  S-epared  by  such  committee,  for  the  government  of  the 
asvlum  undS  tCirsuperintend^    to  one  of  Her  Majesty's  principal 

n^«.^l3^         (')»«•  <')"■■■'• 
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ilirect  that  any  number  of  beds  in  such  asylum,  and  in  such  respective 
parts  thereof  as  such  committee  may  think  fit,  shall  be  always  re- 
served fur  such  cases  as  in  and  by  such  regulations  shall  be  in  this 
behalf  mentioned;  and  in  such  case  such  asylum  shall  for  the  pur- 
poses of  this  Act,  as  respects  the  admission  of  all  cases  not  within 
the  description  or  class  for  which  such  beds  are  reserved,  be  deemed 
full  when  there  are  no  vacant  beds  in  such  asylum  except  those  so 
reserved,  but  nevertheless  it  shall  be  in  the  power  of  the  committee 
of  visitors  of  such  asylum  for  the  time  being  to  fill  the  beds  so 
reserved  as  they  may  deem  expedient ;  and  any  such  committee  may, 
if  they  see  fit,  by  any  such  regulations  or  order,  exclude  from  ad- 
mission into  the  asylum  persons  afflicted  with  any  disease  or  malady 
which  such  committee  may  deem  contagious  or  infectious,  and  per- 
sons coming  from  any  district  or  place  in  which  any  such  disease  or 
malady  may  be  prevalent. 

Sec.  LIV.  Every  committee  of  visitors  shall  fix  a  weekly  sum  to 
be  charged  for  the  lodging,  maintenance,  medicine,  clothing,  and  care 
of  each  pauper(')  lunatic(^)  confined  in  such  asylum, (^)  of  such  amonut 
that  the  same  may  be  sufficient  to  defray  the  whole  expense  of  the 
lodging,  maintenance,  care,  medicine,  and  clothing,  and  other  expenses 
requisite  for  each  pauper  lunatic,  and  that  the  total  amount  of  such 
■weekly  sums,  after  defi-aying  such  expenses,  may  also  be  sufficient  to 
pay  the  salaries  of  the  officers  and  attendants,  and  such  committee 
inay  from  time  to  time  alter  the  amount  of  such  weekly  sum  as  occa- 
sion may  require ;  provided  always,  that  any  such  committee  may, 
if  they  think  fit,  fix  a  gi-eater  weekly  sum  to  "be  charged  as  aforesaid 
in  respect  of  pauper  lunatics  other  than  those  sent  to  such  asylum 
from  or  settled  in  some  parish  or  place  situate  in  any  county  or 
borough  to  which  such  asylum  belongs ;  provided  also,  that  such  sum 
shall  in  no  case  exceed  the  rate  of  14s.  per  week ;  but  if  the  afore- 
said rate  of  14s.  be  found  insufficient  for  the  purposes  aforesaid,  it 
shall  be  lawful  for  the  major  part  of  the  justices  (^)  of  the  county  (') 
or  borough.^)  or  of  each  county  or  borough  to  which  such  asylum  may 
belong,  present  at  any  general  or  quarter  sessions  for  such  county, 
or  at  a  special  meeting  of  the  justices  of  such  borough,  or  each  such 
county  or  borough  respectively,  to  make  such  addition  to  such  rate 
as  to  them  respectively  shall  seem  fit  and  necessary,  and  to  make  an 
order  or  orders  accordingly,  which  order  or  orders  shall  be  signed  by 
the  clerk  of  the  peace(')  for  the  county,  or  clerk  to  the  justices  for  the 
borough,  and  forthwith  published  in  some  newspaper  commonly  circu- 
lated within  such  county  or  borough. 

.Sec.  LV.  The  committee  of  visitors  of  every  asylum  C)  shall  ap- 
point a  chaplain  for  the  same,  who  shall  be  in  priest's  orders,  and  shall 
be  licensed  by  the  bishop  of  the  diocese,  and  the  licence  of  any  such 
chaplain  as  aforesaid  shall  be  revocable  by  the  bishop  whenever  ho 
shall  think  fit ;  (»)  and  such  chaplain,  or  his  substitute  approved  by 
the  visitors,  shall  perform  and  celebrate,  in  the  chapel  of  or  in  some 
convenient  place  within  or  belonging  to  such  asylum,  Divine  service 
according  to  the  rites  of  the  Church  of  England  as  established  by 

(')  Sec.  132.  (»)  Ibid.  (3)  Ibid.  Ibid. 

(.')  (*)  Ibid.  C)  Ibid.  (')  Ibid. 

(»>  9  Geo.  4,  c.  40,  #.  36;  It.  v.  Middlesex  Jmtices,  2  Q.  B.  433. 
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law  on  every  Sunday,  Christmas  Day,  and  Good  Friday   and  shall 
also  perform  and  celebrate  such  service  withm  the  said  asyhim  at 
such  other  times,  and  also  such  other  services  according  to  the  rites 
oi  the  Church  of  England  as  established  by  law,  at  such  times  as  the 
visitors  shall  direct;  and  if  any  patient  be  of  a  religious  persuasion  _ 
differing  from  that  of  the  Established  Church,  a  minister  of  such 
persuasion,  at  the  special  request  of  such  patient  or  his  friends,  shall, 
with  the  consent  of  the  medical  officer  of  such  asylum,^  and  under 
such  regulations  as  he  shall  direct,  be  aUowed  to  visit  sucn  patient  at 
proper  and  reasonable  times  ;  and  the  committee  of  visitors  of  every 
asylum  shall  appoint  a  medical  officer,  who  shall  be  resident  in  such 
asylum,  and  who  shall  not  be  clerk  or  treasurer  of  such  asy  urn,  and 
a  clerk  and  treasurer,  and  such  other  officers  and  servants  for  the 
asylum  as  the  committee  may  think  fit ;  and  the  committee  shall  have 
power  to  remove  the  chaplain,  medical  officer,  clerk,  and  treasurer,  or 
any  other  officer  or  servant,  and  shall/rom  time  to  time  upon  every 
vacancy,  by  death,  removal,  or  otherwise,  in  the  office  of  the  chaplain 
medical  officer,  clerk,  or  treasurer  of  the  asylum,  appoint  some  odiei 
person  to  such  office,  subject  to  the  conditions  and  restrictions  afiec- 
tfng  the  original  appointment  to  such  office,  and  may  from  time  to 
me  fill  up  or  not,  as  in  their  discretion  they  may  think  fit,  vacancies 
among  other  officers  and  servants  of  the  asylum;  and  the  committee 
Si  if  they  think  fit,  have  power  to  appoint  a  visiting  physician  or 
;ureeon  to  every  such  asylum,  and  shall  from  time  to  time  appoin 
t  Wedical  officer  or  one  of  the  medical  officers    if  more  than  one) 
0   the  asylum,  or  where  there  is  a  separate  "^^dical  officer  o    a  h 
division,  then  the  medical  officer  or  one  of  the  medical  officeis  (if 
mo  re  thkn  one)  of  each  division,  to  be  the  superintendent  of  the 
Sylum  0?  of  such  respective  division  thereof,  and  may  remove  any 
3i  officer  from  being  such  superintendent,  and  such  supermtendent 
s  all  be  resident  in  the  asylum  ;  and  the  committee  shall  from  time  to 
m  fix  the  salaries  and  w^ges  to  be  paid  to  the  o^-- -  J/-^^^  ^ 
of  the  asylum  :  Provided  always,  that  it  shall  be  l^^f  J,  f  ^^^^^^ 
committee,  with  the  sanction  and  approbation  of  one  of  He  Majestj  ^ 
principal  Secretaries  of  State,  to  appoint  any  P^r^°'\,^      ,  ^^^^^^^ 
mpdical  officer  to  be  such  superintendent :  Provided  also,  that  wiieie 
r  the  iSth  day  of  February,  1853,  any  person,  other  than  a  resident 
me£l  officer^  was  the  sup'erintendent  of  -y-/;-'.?-'^.?^;  ^ 
may  continue  to  be  such  supermtendent  as  if  this  Act  had  not  Deen 
^o/«prl  nnlpss  and  until  the  committee  otherwise  direct. 

infoimanon  in  wi     g         such  clerk  neglecting  to  transmit  such 
(•)  Sec.  132.  (')  Il>i^- 
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age,  or  infirmity,  incapable  of  executing  the  ofEce  in  person,  or  have 
been  an  oflScer  or  servant  in  the  asylum  for  not  less  than  20  years, 
and  be  not  less  than  50  years  of  age,  it  shall  be  lawful  for  the  com- 
mittee of  visitors  of  such  asylum,  if  in  their  discretion  they  think  fit 
so  to  do,  but  not  otherwise,  to  grant  to  such  superintendent,  chaplain, 
matron,  or  other  ofiicer  or  servant  such  annuity  by  way  of  superannua- 
tion as  they  in  their  discretion  think  proportionate  to  the  merits  and 
time  of  service  of  such  superintendent,  chaplain,  matron,  or  other 
officer  or  servant  (whether  incapable  from  sickness,  age,  or  infirmity, 
or  retu'ing  from  long  service  and  age),  and  every  such  annuity  shall 
be  payable  out  of  the  rates  lawfully  applicable  to  the  building  or  re- 
pairing of  such  asylum  :  Provided  always,  that  the  annual  amount 
paid  by  way  of  superannuation  to  any  retired  superintendent,  chap- 
lain, matron,  or  other  officer  or  sei'vant  of  any  asylum  shall  not  ex- 
ceed the  amount  of  two-thirds  of  the  salary  payable  at  the  time  of 
his  or  her  retirement,  and  that  no  such  superannuation  shall  be  granted 
unless  notice  of  the  meeting  at  which  the  same  shall  be  granted,  and 
of  the  intention  to  determine  thereat  the  question  of  such  superannua- 
tion, have  been  given,  in  such  manner  and  so  long  before  the  time 
appointed  for  such  meeting  as  is  hereinbefore  provided  with  respect 
to  notices  of  meetings  of  committees  of  visitors,  (')  nor  unless  three 
visitors  concur  in  and  sign  the  order  granting  the  same. 

Sec.  LVni.  The  clerk  of  every  asylum  (')  shall  keep  all  books,  do- 
cuments, and  instruments  which  the  visitors  of  the  asylum  are  required 
to  keep  or  direct  to  be  kept,  and  shall  also  keep  an  account  of  aU 
monies  received  or  paid  on  account  of  the  asylum,  either  to  or  by 
the  treasurer  of  the  asylum  or  otherwise,  and  shall  in  the  month  of 
March  in  every  year  send  an  abstract  of  such  account  for  the  yeaT 
previous  ending  on  the  31st  day  of  December  to  one  of  Her  Majesty's 
principal  Secretaries  of  State,  and  to  the  clerk  or  clerks  of  the  peace  (^) 
of  the  county(^)  or  borough,(')  or  of  each  county  or  borough,  to  which 
the  asylum  shall  belong,  and  also  to  the  Commissioners  in  Lunacy, 
such  abstract  to  contain  such  particulars  and  be  in  such  form  as  the 
Commissioners  in  Lunacy  may  direct ;  and  such  commissioners  shall, 
within  one  month  from  the  receipt  of  such  abstract,  cause  a  copy 
thereof  to  be  laid  before  both  Houses  of  Parliament. 

Sec.  LIX.  The  treasurer  of  every  asylum (^)  shall  keep  accounts  of 
all  monie.s  received  and  paid  by  him. 

Sec.  LX.  The  committee  of  visitors  of  every  asylum (')  shall,  pre- 
viously to  the  month  of  March  in  every  year,  audit  the  accounts  of 
the  treasurer  and  clerk  of  such  asylum,  and  shall  report  the  same  to 
the  next  General  or  Quarter  Sessions  of  the  countyC)  or  each  of  the 
counties,  and  to  the  council  of  the  borough  (')  or  each  of  the  boroughs, 
to  which  the  asylum  wholly  or  in  part  belongs. 

Sec.  LXL  Not  less  than  two  members  of  every  committee  of  visi- 
tors shall  together,  once  at  least  in  every  two  months,  inspect  every 
part  of  the  asylum  ('")  of  which  they  are  visitors,  and  see  and  examine, 
as  far  as  circumstances  will  permit,  every  lunatic(")  therein,  and  the 
order  and  certificate  forthe  admission  of  every  lunatic('^)  admitted  since 


(')  Sec.  25.  (')  Sec.  13-2,  (')  Il.ul.  (*)  Ihid.  (»)  Wil.  (")  Ibid. 
C^Ibid.        {"y/bid.  Olbid.      (">)Ibid.      {") /bid.  C')Ibid. 
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the  last  visitation  of  the  -visitors,  and  the  f^eneral  books  kept  in  such 
asyh™,  and  shall  enter  in  a  book  to  be  kept  for  that  purpose  any  re- 
marks which  they  may  deem  proper  in  regard  to  the  condition  and 
management  of  such  asylum  and  the  lunatics  therein,  and  shall  sign 
such  book  upon  every  such  visit. 

Sec.  LXII.  The  committee  of  visitors  of  every  asylum  (')  shall  in 
every  year  lay  before  the  justices  of  every  county  (=)  and  borough  (■•) 
to  which  such  asylum  wholly  or  in  part  belongs,  at  the  court  of  general 
or  quarter  sessions  to  be  holden  next  after  the  20th  day  of  Deceniber 
in  every  year  for  such  county,  or  at  a  special  meeting  of  tlie  justices 
of  such  borough  to  be  holden  within  20  days  after  the  20th  day  of 
December  in'  every  year,  a  report  in  writing  of  the  state  and  condition 
of  such  asylum,  and  as  to  its  sufficiency  for  the  proper  accommoda- 
tion of  the  number  of  lunatics  (=)  for  whom  it  may  be  requisite  to 
provide  accommodation,  and  as  to  the  management  of  such  asylum, 
and  the  conduct  of  the  officers  and  servants  thereof,  and  the  care  of 
the  patients  therein,  and  such  committee  may  in  such  report  make 
such  remarks  or  observations  in  relation  to  any  matters  connected 
with  such  asylum  as  they  may  think  fit ;  and  the  clerk  to  such  cou\- 
mittee  shall  transmit  a  copy  of  such  report  to  the  Commissioners  in 
Lunacv,  and  if  any  such  clerk  neglect  so  to  do  for  21  days  after 
the  laying  of  such  report  before  tlie  justices  of  any  county  or 
borough,  he  shall  for  such  offence  forfeit  any  sum  not  exceedmg 
£10. 

Sec.  LXTII.  The  clerk  of  every  asylum  (f)  shall,  on  the  1st  day  of 
January  and  the  1st  day  of  July  in  every  year,  prepare  a  list  of  all 
pauper  (')  lunatics (s)  then  in  such  asylum,  according  to  the  form  m 
schedule  (C)  No.  1  to  this  Act  annexed,  and  within  15  days  after  such 
list  shall  have  been  prepared  one  copy  thereof  shall  be  laid  by  such 
clerk  before  the  visitors  of  the  asylum,  and  another  shall  be  transmitted 
by  him  to  the  clerk  ofthepeaceH  of  every  or  any  county  (">)  and  to  the 
clerk  to  the  justicesC)  of  every  or  anyboroughC^)  to  which  such  asylum 
solely  or  jointly  belongs,  to  be  by  him  laid  bpfore  the  justices  of  such 
county  or  borough,  and  another  copv  of  such  list  shall  within  the  same 
time  be  transmitted  by  such  clerk  to  the  Commissioners  m  Lunacy ; 
and  the  clerk  of  every  asylum  receiving  private  patients  shall  also  on 
the  1st  dav  of  January  and  1st  day  of  July  in  every  year  prepare  a  hst 
containing  the  christian  names  and  surnames  of  all  the  private  patients 
in  such  asylum  in  the  form  in  schedule  (C)  No.  2  to  this  Actanr.exed, 
and  shall  witliin  15  davs  after  such  list  shall  have  been  prepared 
transmit  the  same  to  the  Commissioners  in  Lunacy ;  and  shall  also 
within  the  same  time  transmit  to  such  clerk  of  the  peace  and 
clerk  to  the  justices  as  aforesaid,  for  the  purposes  aforesaid,  a  cer- 
tificate under  his  hand  of  the  number  of  such  private  patients  of  each 

Sec  LXIV.  The  clerk  of  the  board  of  guardians  of  every  uniou,('3) 
and  of  every  parish('^)  under  a  board  of  guardians,('=)  and  the  over- 
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seers  (')  of  every  parish  not'  in  a  union  nor  under  a  board  of  guardians, 
shall,  ou  the  1st  day  of  January  in  every  year,  or  as  soon  after  as  may 
be,  m'lke  out  and  s'ign  a  true  and  faithful  list  of  all  lunatics  {^)  charge- 
able to  the  union  or  parish  in  the  form  in  schedule  (D)  hereunto  an- 
nexed, and  shall,  on  or  before  the  1st  day  of  February  next  succeeding, 
lay  one  copy  of  such  list  before  the  visitors  of  the  asylum,  (')  or  before 
the  visitors  of  each  asylum  (if  more  than  one)  of  the  county  (")  or 
borough  (^)  in  which  such  union  or  parish  is  situate,  and  shall  ti'ansmit 
one  copy  of  such  list  to  the  clerk  of  the  peace  C^)  of  the  county,  or  the 
clerk  to  the  justices  (')  of  the  borough  within  which  the  union  or  parish 
to  which  each  such  lunatic  is  chargeable  is  situate,  to  be  by  him  laid  be- 
fore  the  justices  acting  for  such  county  at  their  next  general  or  quarter 
sessions,  or  before  the  justices  of  such  borough,  and  another  copy  of 
such  list  to  the  Commissioners  in  Lunacy,  and  another  copy  thereof 
to  the  poor  law  board ;  and  any  such  clerk  or  overseer  neglecting 
to  make  out  and  sign  such  list,  or  to  transmit  copies  thereof,  as  herein 
directerl,  shall  for  every  such  otfence  forfeit  any  sum  not  exceeding 
£20.(«;         .  _  ^ 

Sec.  LXV.  Any  physician,  surgeon,  or  apothecary  (')  to  be  ap- 
pointed by  the  guardiansC")  of  any  union(")  or  parish('2)  or  the  over- 
seers('3)  of  any  parish,  and  also  the  guardians  of  any  union  or  parish, 
and  the  overseers  of  any  parish,  shall  be  permitted,  whenever  tliey 
see  fit,  between  the  hours  of  eight  in  the  morning  and  six  in  the 
evening,  to  visit  and  examine  any  or  every  iDauperC-")  lunatic('^)  charge- 
able tosuch  union  or  parish  confined  in  anj  asj'lum,  ('^)  registered 
hospital,  or  licensed  house :  Provided  always,  that  if  the  medical 
ofScer  of  any  asylum  be  of  opinion  that  it  will  be  injurious  to  any 
lunatic  to  permit  such  visit  and  examination,  and  sucli  medical  officer 
state  in  writing  the  reasons  why  such  lunatic  should  not  be  visited 
and  examined,  and  sign  such  statement,  and  deliver  the  same  to  the 
person  or  persons  so  requiring  to  visit  and  examine  such  lunatic, 
tiien  and  in  such  case  it  shall  be  lawfid  for  such  medical  officer  to 
refuse  such  visit  and  examination  ;  and  in  every  such  case  such 
medical  officer  shall  forthwith  enter  in  the  Medical  Journal  the  rea- 
sons set  forth  in  such  statement  for  such  refusal,  and  shall  sign  such 
entry. 

Sec.  LXVr.    Every  pauper(")  lunaticC^)  an  asylum, ('s)  or  a 

hospital  registered  or  a  house  licensed  for  the  reception  of  lunatics,(2o) 
«hall  be  visited  once  in  every  quarter  of  a  year  (reckoning  the  several 


{')  Ser.  132.     (»J  I/jid.        C)  IM.         (")  Ibid.        («)  Ibid. 

i^)  Jind.  (')  Ibid.         C)  5     6  Vic.  c.  57.  #.  6.    {")  Hec.  132. 

("•)Ii,id.         (")  Ibul.        {")nid.       {")  Ibid.        {")  Ibid. 

Ibid.         ('«)  Ibid.       {")  Ibid.  Ibid.        (">)  Ibid. 

.See  8  Of  O  Vie.  c.  126.  *.  48;  K  v.  BaniHley,  12  Q.  B.  193.  By 
4  &  j  Wfn.  4,c.  76,  g.  l.T,  it  is  enacted  iliat  noiliiug  in  thuL  Act  contained 
•f.ail  aiitt.Oiize  tlie  detention  in  any  «orkhouse  of  any  dunrjerona  Inniitic, 
insarie  per.«on,  or  idi  <t  fur  any  longer  period  than  14  duys;  and  every  pcrBOii 
wilfully  detaining  in  any  workli(<use  any  «nch  lunufic,  insane  periion,  or  idiot 
f.r  znnr^.  than  14  days  shall  be  guilty  of  a  misdemeanor:  I'rovidcd  tlint 
no-.hin^  in  t!;at  Act  contii,  ed  gliall  extend  to  any  jdiice  duly  licensed  for  the 
reicpiion  of  liinaticr  and  other  insane  persons,  or  to  any  workhouse  being  aluo 
8  county  !  rjii'ic  a  ylinri. 
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quarters  of  tlie  year  as  ending  on  the  31st  day  of  March,  the  30th  day 
of  June,  the  30th  day  of  September,  and  the  31st  day  of  December), 
by  the  medical  officer  of  or  for  the  parish(')  or  union(=)  or  district  of  a 
parish  or  union  in  which  such  lunatic  is  resident ;  and  such  medical 
officer  shall  be  paid  the  sum  of  2s.  6d.  for  each  such  quarterly^  visit 
to  any  pauper  not  being  in  a  workhouse,  which  sum  shall  be  paid  by 
the  same  persons,  and  be  charged  to  the  same  account  as  the  relief  of 
such  pauper ;  and  within  seven  days  after  the  end  of  every  such 
quarter  such  medical  officer  shall  prepare  and  sign  a  list  according  to 
the  form  in  the  schedule  (E)  to  this  Act  of  all  such  lunatics,  and  shall 
state  therein  whether  in  the  opinion  of  such  medical  officer  all  or  any 
of  such  lunatics  are  or  are  not  properly  taken  care  of,  and  may  or 
may  not  properly  remain  out  of  an  asylum,  and  such  medical  officer 
shall  within  the  time  aforesaid  deliver  or  send  such  list  to  the  clerk 
to  the  guardians  (»)  of  such  parish  or  union,  or  if  such  parish  be  not 
under  aboard  of  guardians  to  one  of  the  overseers  (*)  thereof;  and  the 
forms  for  such  lists  shall  be  from  time  to  time  furnished  to  the  medi- 
cal officer  of  every  parish  under  a  board  of  guardians,  and  to  the 
medical  officer  of  every  union,  by  the  guardians  of  such  parish  or 
union  ;  but  nothing  in  this  enactment  shall  be  taken  or  construed  to 
relieve  any  medical  officer  from  any  obligation  by  this  Act  imposed 
upon  him  to  give  notice  to  a  relieving  officer  or  overseer  where  it  ap- 
pears to  such  medical  officer  that  any  pauper  lunatic  ought  to  be  sent 
to  an  asylum  ;  and  such  clerk  or  overseer  receiving  any  such  bst  as 
aforesaid  shall,  within  three  days  after  the  receipt  thereof,  transmit 
the  same  to  the  Commissioners  in  Lunacy,  and  a  copy  thereof  to  the 
clerk  to  the  visitors  of  the  asylum  for  the  county  (')  or  borough  m 
which  the  parish  or  union  for  which  he  is  clerk  or  overseer  is  situate  ; 
and  every  such  medical  officer,  clerk,  or  overseer  failing  to  comply 
with  this  enactment  shall  for  every  such  offence  forfeit  any  sum  not 
excceeding  £20  nor  under  £2.  . 

Sec  LXVII     Every  medical  officer  of  a  parish  C)  or  union  who 
shall  have  knowledge  that  any  pauper  resident     in  such  parish,  or  in 
anv  parish  within  the  district  of  snch  medical  officer,  is  or  is  deemed  to 
be'a  lunatic,(«)  and  a  proper  person  to  be  sent  to  an  asylum,(  [shall 
within  three  days(«)  after  obtaining  such  knowledge  give  notice  thereot 
in  writing  to  a'reheving  officer  of  such  parish,  or  if  there  is  no  reliev- 
ing officer  then  to  one  of  the  overseers(")  of  such  parish,  and  every  re- 
lieving officer  of  any  parish  within  a  union  or  under  a  board  ot  guar- 
dians (»)  and  every  overseer  of  a  parish  of  which  there  is  no  relieving 
officer,  who  shallhave  knowledge,  either  by  such  notice  or  otherwise, 
that  any  pauper  resident  in  such  parish  is  or  is  deemed  to  be  a  luiiatic 
and  a  proper  person  to  be  sent  to  an  asylum,  shall  within  three  days 
after  obtaining  such  knowledge  give  notice  thereof  to  some  justice  ( ") 


(9)  8^9  Vic  c  126,  s.  48 ;  R.  v.  Leaden  Roothing,  12  Q.  B.  181 ;  R.  v. 

^?ro«  132: nii'id. 

7?  V  Guardians  of  Anqlesea  and  Carnarvon  Union,  3  N.  Sess.  Ca.  /OS. 
Sc.'l32.  (")  Ibid.  (■■'■)  Ibid. 
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of  the  county  (')  or  borough  (*)  within  which  such  parish  is  situate  ;  (') 
and  thereupon  the  said  justice  shall,  by  an  order  under 'his  hand  and 
seal,  (*)  require  such  relieving-  officer  or  overseer  to  bring'  such  pau- 
per (')  before  him,  or  some  other  justice  of  the  said  county  or  borough, 
at  such  time  and  place  within  three  days  from  the  time  of  such  notice 
being  given  to  such  justice  as  shall  be  appointed  by  the  said  order; 
and  the  said  justice  before  whom  such  pauper  shall  be  brought  shall 
call  to  his  assistance  a  physician,  surgeon,  or  apothecary,(^)  and  exa- 
mine such  person;  and  if  such  physician,  surgeon,  or  apothecary 
shaU  sign  a  certificate  with  respect  to  such  pauper,  according  to  the 
form  in  schedule  (F)  No.  3  to  this  Act  annexed,  and  such  justice  be 
satisfied,  upon  view,  or  personal  examination  of  such  pauper,  or  other 
proof,  that  such  pauper  is  a  lunatic,  (')  and  a  proper  person  to  be 
taken  charge  of  [and  detained  under  care  and  treatment,  he  shall,  by 
an  order  under  his  hand  according  to  the  form  in  the  said  schedule 
(F)  Xo.  1  to  this  Act  annexed,  direct  such  pauper  to  be  received  into 
such  asylum  as  hereinafter  mentioned,  or,  where  hereinafter  authorized 
in  this  behalf,  into  some  hospital  registered  or  some  house  duly 
licensed  for  the  reception  of  lunatics ;  and  such  reheving  officer  or 
overseer  shall  immedietely  convey  or  cause  the  said  lunatic  to  be  con- 
veyed to  such  asylum,  hospital,  or  house,  and  such  lunatic  shall  be 
received  and  detained  therein :  Provided  always,  that  it  shall  be  lawful 
for  any  justice,  upon  notice  being  given  to  him  as  aforesaid,  or  upon 
his  own  knowledge,  without  any  such  notice  as  aforesaid,  to  examine 
any  pauper  deemed  to  be  lunatic  at  his  own  abode  or  elsewhere,  and 
to  proceed  in  all  respects  as  if  such  pauper  were  brought  before  him 
in  pursuance  of  an  order  for  that  purpose  ;  provided  also,  that  in  case 
any  pauper  deemed  to  be  lunatic  cannot,  on  account  of  his  health  or 
other  cause,  be  conveniently  taken  before  any  justice,  such  pauper 
may  be  examined  at  his  own  abode  or  elsewhere  by  an  officiating  cler- 
gyman of  the  parish  in  which  he  is  resident,  together  with  a  rehev- 
ing officer,  {»)  or  if  there  be  no  relieving  officer  an  overseer  {^)  of  such 
parish,  and  such  officiating  clergyman,  together  with  such  reheving 
officer  ro  overseer,  shall  call  to  their  assistance  ap  hysician,  surgeon,  or 
apothecary  ;  and  if  such  physician,  surgeon,  or  apothecary  shall  sign 
a  certificate  with  respect  to  such  pauper  according  to  the  said  form  in 
the  said  schedule  (F)  No.  3,  and  if  upon  view  or  examination  of 
such  pauper  such  officiating  clergyman  and  such  reheving  officer  or 
overseer  be  satisfied  that  such  pauper  is  a  lunatic,  and  a  proper  person 
to  be  taken  charge  of  and  detained  under  care  and  treatment,  such 
officiating  clergyman,  together  with  such  overseer  or  relieving  officer, 
shall,  by  an  order  under  their  hands  according  to  the  said  form  in  the 
said  schedule  (F)  No.  1,  direct  such  pauper  to  be  received  into  such 
a>.ylum  as  hereinafter  mentioned,  or,  where  hereinafter  authorized  in 
this  behalf,  into  some  such  registered  hospital  or  licensed  house  as 
atoresaid,  and  such  relieving  officer  or  overseer  shall  immediately 


(')  .S'ec.  132. 

O  0  (Jeo.  4,  c.  40,  ».  38 ;  R.  y. 
(*)  18  ^  19  Vic.  c.  lOo,  ».  15. 


O  Ibid. 
Cornwall ,/.,  1  N.  Sess.  Ca.  499. 
(')  Sec.  132.  (0)  Ibitl. 

(")  Ibid.  (»)  Ibid. 


170 


AS  TO  PAUPERS  IDIOT,  LUNATIC, 


convey  or  cause  such  pauper  to  be  conveyed  to  such  asylum,  hospital, 
or  house,  and  such  pauper  shall  be  received  and  detained  therein ;  pro- 
vided also,  that  if  the  physician,  surgeon,  or  apothecary  by  whom  any 
such  pauper  shall  be  examined  shall  certify  in  writing-  that  he  is  not 
in  a  fit  state  to  be  removed,  his  removal  shall  be  suspended  until  the 
same  or  some  other  physician,  surgeon,  or  apothecary  shall  certify  in 
writing  that  he  is  fit  to  be  removed ;  and  every  such  physician, 
surgeon,  and  apothecary  is  required  to  give  such  last-mentioned  cer- 
tificate as  soon  as  in  his  judgment  it  ought  to  be  given  ;  provided  also, 
that  where  a  certificate  in  the  form  in  the  said  schedule  (F)  No.  3  is 
signed  by  the  medical  officer  of  the  parish  or  union  (')  in  which  the 
pauper  named  therein  is  resident,  as  well  as  by  some  other  person 
being  a  physician,  surgeon,  or  apothecary  called  to  the  assistance  of 
the  justice  or  clergyman  and  overseer  or  relieving  officer,  as  hereinbe- 
fore mentioned,  such  joint  certificate,  or  such  two  certificates  (as  the 
case  may  be),  shall  be  received  by  the  justice  or  clergyman  and 
overseer  or  reheving  officer  bj'  whom  siich  person  is  examined  as 
hereinbefore  mentioned  as  conclusive  evidence  that  the  person  named 
therein  is  a  lunatic,  and  a  proper  person  to  be  taken  charge  of  and  de- 
tained under  care  and  treatment,  and  he  or  they  shall  make  an  order 
in  the  form  in  the  said  schedule  (F)  No.  1  accordingly. 

Sec.  LXVIII.  Every  constable  of  any  parish  (2)  or  place,  and  every 
relieving  officer  and  overseer  {^)  of  any  parish,  who  shall  have  know- 
ledge that  any  person  wandering  at  large  (■•)  within  such  parish  or  place 
(whether  or  not  such  person  be  a  pauper  (^)  is  deemed  to  be  a  lunatic, 
shall  immediately  apprehend  and  take  or  cause  such  person  to  be  ap- 
prehended and  taken  before  a  justice ;  (")  and  it  shall  also  be  lawful  for 
any  justice,  upon  its  being  made  to  appear  to  him  by  the  information 
upon  oath  of  any  person  whomsoever  that  any  person  wandering  at 
large  within  the  limits  of  his  jurisdiction  is  deemed  to  be  a  lunatic, 
by  an  order  under  the  hand  and  seal  (')  of  such  justice,  to  require  any 
constable  of  the  parish  or  place,  or  relieving  officer  or  overseer  of  the 
parish  where  such  person  may  be  found,  to  apprehend  him  and  bring 
him  before  such  justice,  or  some  other  justice  having  jurisdiction 
where  such  person  may  be  found  ;  and  every  constable  of  any  parish 
or  place,  and  every  reheving  officer  and  overseer  of  any  parish,  who 
shall  have  knowledge  that  any  person  in  such  parish  or  place  not  a 
pauper  and  not  wandering  at  large  as  aforesaid  is  deemed  to  be  a 
lunatic,  and  is  not  under  proper  care  and  control,  or  is  cruelly  treated 
or  neglected  by  any  relative  or  other  person  having  the  care  or  charge 
of  him,  shall,  within  three  days  after  obtaining  such  knowledge,  give 
information  thereof  upon  oath  to  a  justice,  and  in  case  it  be  made  to 
appear  to  any  justice,  upon  such  information  or  upon  the  information 
upon  oath  of  any  person  whomsoever,  that  any  person  within  the 
hmits  of  his  jurisdiction  not  a  pauper,  and  not  wandering  at  large,  is 
deemed  to  be  a  lunatic,  and  is  not  under  proper  care  and  control,  or  is 


(■)  Sec.  132.  O  Il'id.  O  ^''id. 

(*)  See  17  Geo.  2,  c.  5,  20  ;  9  Geo.  4,  c.  40,  «.  44  j  Anon.,  2  Atk.  52  ; 
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cruelly  treated  or  neglected  by  any  relative  or  other  person  having 
the  care  or  charge  of  him,  (')  such  justice  shall  either  himself  visit  and 
examine  such  person  and  make  inquiry  into  the  matters  so  appearing 
upon  such  information,  or  by  an  order  under  his  hand  and  seal  direct 
and  authorize  some  physician,  surgeon,  or  apothecary  to  visit  and  ex- 
amine such  person,  and  make  auch  inquiry,  and  to  report  in  writing 
to  auch  justice  his  opinion  thereupon ;  and  in  case,  upon  such  personal 
visit,  examination,  and  inquiry  by  such  justice,  or  upon  the  report  of 
such  physician,  surgeon,  or  apothecary,  it  appear  to  such  justice  that 
such  person  is  a  lunatic,  and  is  not  under  proper  care  and  control,  or 
is  cruelly  treated  or  neglected  by  any  relative  or  other  person  having 
the  care  or  charge  of  him,  it  shall  be  lawful  for  such  justice,  by  an 
order  under  his  hand  and  seal,  to  require  any  constable  of  the 
parish  or  place,  or  any  relieving  officer  or  overseer  of  the  parish, 
where  such  person  is  alleged  to  be,  to  bring  him  before  any  two 
justices  of  the  same  county  or  borough ;  and  the  justice  or  justices 
(as  the  case  may  be)  before  whom  any  such  person  as  aforesaid  in  the 
respective  cases  aforesaid  is  brought,  under  this  enactment,  shall  call 
to  his  or  their  assistance  a  physician,  surgeon,  or  apothecary,  C^)  and  shall 
examine  such  person,  and  make  such  inquiry  relative  to  such  person 
as  he  or  they  shall  deem  necessary ;  and  if  upon  examination  of  such 
person  or  other  proof  such  justice  be  satisfied  that  such  person  so 
brought  before  him  is  a  lunatic,  and  was  wandering  at  large,  and  is  a 
proper  person  to  be  taken  charge  of  and  detained  under  care  and 
treatment,  or  such  two  justices  be  satisfied  that  such  person  so  brought 
before  them  is  a  lunatic,  and  is  not  under  proper  care  and  control,  or 
is  cruelly  treated  or  neglected  by  any  person  having  the  care  or  charge 
of  him,  and  that  he  is  a  proper  person  to  be  taken  charge  of  and  de- 
tained under  care  and  treatment,  and  if  such  physician,  surgeon,  or 
apothecary  sign  a  certificate  with  respect  to  every  such  person  so 
brought  either  before  one  justice  or  two  justices  according  to  the  form 
in  the  schedule  (F)  No.  3  to  this  Act,  it  shall  be  lawful  for  the  said 
justice  or  justices,  by  an  order  under  his  or  their  hand  and  seal  or 
hands  and  seals,  (')  according  to  the  form  in  the  schedule  (F)  No  1 
to  this  Act,  to  direct  such  person  to  be  received  into  such  asylum  as 
hereinafter  mentioned,  (*)  or,  where  hereinafter  authorized  in  this  be- 
half, (')  into  some  hospital  registered  or  house  hcensed  for  the  reception 
of  lunatics,  and  the  said  constable,  relieving  officer,  or  overseer  who  may 
have  brought  such  person  before  the  said  justice  or  justices,  or  any 
constable  whom  such  justice  or  justices  may  require  so  to  do,  shall 
forthwith  convey  such  person  to  such  asylum,  hospital,  or  house 
accordingly :  Provided  always,  that  it  shall  be  lawful  for  any  justice, 
upon  such  information  on  oath  as  aforesaid,  or  upon  his  own  know- 
led^^'e,  and  alone,  in  the  case  of  any  such  person  as  aforesaid  wan- 
dering at  large  and  deemed  to  be  a  lunatic,  or  with  some  other 
justice,  in  any  other  of  the  cases  aforesaid,  to  examine  the  person 
deemed  to  be  a  lunatic  at  his  own  abode  or  elsewhere,  and  to  proceed 
in  all  respects  as  if  such  person  were  brought  before  him  or  them  as 
hcreinbelore  mentioned  ;  provided  also,  that  it  shall  be  lawful  for  the 


(■)  See  Common  Law  :  R.  y.  Pelham,  8  Q.  B.  059.  (')  Sec.  132. 
C)  But  gee  18  if  19  Vic.  c.  105, «.  15.       (')  Sec.  VI.       (»)  Ibid. 
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said  justice  or  justices  to  suspend  the  execution  of  any  such  order  for 
removino-  any  such  person  as  aforesaid  to  any  asylum,  hospital,  or 
house  for  such  period  not  exceeding  14  days  as  he  or  they  may  deem 
meet,  and  in  the  meantime  to  give  such  directions  or  make  such 
arrangements  for  the  proper  care  and  control  of  such  person  aa  he  or 
they  shall  consider  necessary ;  provided  also,  that  if  the  physician, 
surgeon,  or  apothecary  by  whom  such  person  is  examined  certify  in 
writing  that  he  is  not  in  a  fit  state  to  be  removed,  the  removal  of  such 
person  shall  be  suspended  until  the  same  or  some  other  physician, 
surgeon,  or  apothecary  certify  in  writing  that  such  person  is  fit  to  be 
removed ;  and  every  such  physician,  surgeon,  and  apothecary  is  hereby 
required  to  give  such  last-mentioned  certificate  as  soon  as  in  his  judg- 
ment it  ought  to  be  given ;  provided  also,  that  nothing  herein  con- 
tained shall  be  construed  to  extend  to  restrain  or  prevent  any  rela- 
tion or  friend  from  retaining  or  taking  such  lunatic  under  his  own 
care,  if  such  relation  or  friend  shall  satisfy  the  justice  or  justices  before 
whom  such  lunatic  shall  be  brought,  or  the  visitors  of  the  asylum  in 
which  such  lunatic  is  or  is  intended  to  be  placed,  that  such  lunatic  will 
be  properly  taken  care  of. 

Sec.  LXIX.  It  shall  be  lawful  for  any  justiceO)  or  justices  causing 
any  person  to  be  examined  by  any  physician,  surgeon,  or  apothecary,(») 
under  the  provisions  hereinbefore(3)  contained,  if  he  or  they  think  fat  so 
to  do,  to  make  an  order(*)  under  his  or  their  bund  and  seal  or  hands 
and  seals  (=)  upon  the  guardians  (6)  of  the  union  (')  or  parishH  or  the 
overseers(»)  of  the  parish  to  which  such  person  is  chargeable,  under 
the  provisions  herein  contained,  for  the  payment  of  such  reasonable 
remuneration  to  any  such  physician,  surgeon,  or  apothecary,  for  the 
examination  of  such  person,  and  of  all  other  reasonable  expenses  in  or 
about  the  examination  of  such  person,  and  the  bringing  him  before 
such  iustice  or  justices,  and  in  case  he  be  ordered  to  be  conveyed  to 
any  asylum,  ('")  registered  hospital,  or  licensed  house,  ot  conveying 
Mm  thereto,  as  to  such  justice  or  justices  may  seem  proper. 

Sec  LXX.  If  any  medical  officer  of  any  parish(")  or  union('=)  omit 
for  more  than  three  days  after  obtaining  knowledge  of  any  pauper^  ) 
resident  in  such  parish,  or  in  any  parish  within  his  district,  being  or 
being  deemed  to  be  lunatic,('^)  and  a  proper  person  to  be  sent  to  an 
asvlum,('*)  to  give  such  notice  thereof  as  is  hereinbefore  required,( ") 
or  if  any  relieving  officer  of  any  parish,  or  any  overseer  of  any  parish 
of  which  there  is  no  relieving  officer,  omit  for  more  than  three  days 
after  obtaining  knowledge  of  any  pauper  resident  in  such  parisfa, 
being  deemed  to  be  a  lunatic,  and  a  proper  person  to  be  sent  to  an 
asvlSm,  to  give  notice  thereof  to  a  justice  as  hereinbefore  required,(  ) 
or  if  any  constable,  relieving  officer,  or  overseer  omit  to  apprehend  and 
take  before  a  justice,  as  hereinbefore  required,C«)  any  person  wandenng 


m  Sec  132.         C)  Ibid.  ?)  Sec.  68. 

(S  See  8  J  9  Vic.  c.  126.  s.  48  ;  B.  v.  Rhyddlan,  14  Q.  B.  327.    See  also 
Ibid.  n  Sec.  67.  (")  Sec.  68.  (") 
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at  large  and  deemed  to  be  a  lunatic,  or  omit  for  three  days  after  obtaining 
knowledge  that  any  person  deemed  to  be  a  lunatic  (not  a  pauper  and 
not  wandering  at  large)  is  not  under  proper  care  and  control,  or  is 
cruelly  treated  or  neglected  by  any  person  having  the  care  or  charge 
of  him,  to  give  information  thereof  to  a  justice  as  hereinbefore 
required,  (')  such  medical  oiBcer,  relieving  officer,  overseer,  or  con- 
stable, as  the  case  may  be,  shall  for  every  such  offence  forfeit  any 
sum  not  exceeding  £10. 

Sec.  LXXI.  If  any  relieving  officer,  overseer,  {^)  or  constable  by 
this  Act  required  {^)  to  convey  any  person  to  any  asylum,  (■*)  registered 
hospital,  or  licensed  house,  in  pursuance  of  any  order  under  this  Act, 
refuse  or  wilfully  neglect  to  execute  such  order  with  all  reasonable  ex- 
pedition, he  shall  for  every  such  offence  forfeit  any  sum  not  exceeding 
£10. 

Sec.  LXXII.  Every  such  order  by  a  justice  (^)  or  justices,  or  by  a 
clergyman  and  overseer  (^)  or  relieving  officer  as  aforesaid,  for  the 
reception  of  a  lunatic  {')  into  an  asylum,  may  authorize  his  admission, 
not  only  into  any  lunatic  asylum  of  the  county  (s)  or  borough  (')  in  which 
the  parish  ('")  or  place  from  which  the  lunatic  is  sent  is  situate,  but  also 
into  any  other  asylum  for  the  reception  of  pauper  lunatics  of  such 
county  or  borough,  and  also  into  any  asylum  (")  for  any  other  county  or 
borough,  or  any  hospital  registered  or  house  licensed  for  the  reception 
of  lunatics;  but  every  lunatic  shall  under  every  such  order  be  sent  to 
an  asylum  of  the  county  or  borough  in  which  the  parish  or  place  from 
whicii  he  is  sent  is  situate,  unless  there  be  no  such  asylum,  or  there 
be  a  deficiency  of  room,  or  unles?  there  be  some  special  circumstances 
by  reason  whereof  such  lunatic  cannot  conveniently  be  taken  to  such 
asylum,  which  deficiency  of  room  or  special  circumstances  shall  be 
stated  in  the  order  for  the  reception  of  such  lunatic  into  any  asylum 
other  than  such  asylum  as  aforesaid,  or  into  any  registered  hospital  or 
licensed  house  ;  and  no  lunatic  shall  be  sent  to  any  registered  hospital 
or  house  licensed  for  the  reception  of  lunatics,  by  virtue  of  such 
order,  except  there  be  no  such  asylum,  or  no  such  asylum  in  which  he 
can  be  received,  or  there  be  some  special  circumstances  by  reason  where- 
of he  cannot  be  taken  thereto,  which  shall  be  stated  in  like  manner  as 
aforesaid. ('^) 

Sec.  LXXIII.   No  pauper  (")  shall  be  received  into  any  asylum, 
registered  hospital,  or  licensed  house  (save  under  the  provisions  herein 
contained  with  respect  to  removal  of  lunatics)  without  an  order  ac- 
cording to  the  form  required  in  the  said  schedule  (F)  No.  1,  under  the 
hands  of  one  justice,  ('°)  or  under  the  hands  of  an  officiating  clergy- 


(')  Seoi.  67,  68.  («)  Sec.  132.  (3)  Sec.  68. 

C)  Sec.  132.  (5)  Ibid.  (6)  Ibid. 

C)  Ibid. 

C)  See  9  Geo.  4,  c.  40,  «.  38;  R.  v.  Cornwall  J.,  2  Dowl.  &  L.  775  ; 
8^9  Vic.  c.  126,  *.  48  ;  and  post,  Sec.  132. 

(»)  Sec.  132.  ('0)  Jbid.  (")  Ibid. 

See  R.  V.  Ellis,  &GL.B.  501 ;  9  Geo.  4,  c.  40,  s.  38  :  also  8  5-9  Vic. 
c.  126,  ».  48. 

('^)  Sec.  132.  (»)  Ibid. 

C'';  Ibid.    And  tee  R.  v.  Hatfield  Peverel,  14  Q.  B.  310. 
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inan,(')  and  of  one  of  the  overseers  (')  or  the  relieving  officer  of  the 
parish  {^)  or  union  (■*)  from  which  such  pauper  is  sent  as  aforesaid,  toa:e- 
ther  with  such  statement  of  particulars  as  is  contained  in  the  same  sche- 
dule, nor  without  a  medical  certificate  according  to  the  form  in  the  said 
schedule  (F)  No.  3,  signed  by  one  physician,  surgeon,  or  apothe- 
cary,(^)  who  shall  have  personally  examined  him  not  more  than  seven 
clear  days  previously  to  his  reception  ;  and  every  person  who  receives 
any  pauper  into  any  asylum  without  such  order  and  medical  certili- 
cate  (save  under  any  of  the  said  provisions)  shall  be  guilty  of  a  mis- 
demeanor.(^) 

Sec.  LXXIV.    No  person,  not  a  pauper,  (')  shall  be  received  into  any 
asylum  (')  save  under  the  provisions  herein  contained)  without  an  order 
under  the  hand  of  some  person  according  to  the  form  in  schedule  (F) 
No.  2  to  this  Act  annexed,  together  with  such  statement  of  particulars 
as  is  contained  in  the  same  schedule,  nor  without  the  medical  certifi- 
cate, according  to  the  form  and  containing  the  particulars  required  in 
schedule  (F)  No.  3  annexed  to  this  Act,  of  two  persons,  each  of  whom 
shall  be  a  physician,  surgeon,  or  apothecary,  (^)  and  shall  not  be  in 
partnership  with  or  an  assistant  to  the  other,  and  each  of  whom  shall 
separately  from  the  other  have  personally  examined  the  person  to 
whom  it  relates,  not  more  than  seven  clear  days  previously  to  the 
reception  of  such  person  into  such  asylum,  and  such  order  as  aforesaid 
may  be  signed  before  or  after  the  medical  certificates  or  either  of  them ; 
and  every  person  who  receives  any  person,  not  a  pauper,  into  any 
■  asylum,  save  under  the  provisions  herein  contained,  without  such  order 
and  medical  certificates  as  aforesaid,  shall  be  guilty  of  a  misdemeanor: 
Provided  always,  nevertheless,  that  any  person  may,  under  special 
circumstances  preventing  the  examination  of  such  person  by  two 
medical  practitioners  as  aforesaid,  be  received  into  any  asylum  upon 
the  certificate  of  one  physician,  surgeon,  or  apothecary  alone,  provided 
that  the  statement  accompanying  such  order  set  forth  the  special  cu'- 
cumstances  which  prevent  the  examination  of  such  person  by  two 
medical  practitioners ;  but  in  every  such  case  two  other  such  certifi- 
cates shall,  within  three  clear  days  after  the  reception  of  such  patient 
into  such  asylum,  be  signed  by  two  other  persons,  each  of  whom  shall 
be  a  physician,  surgeon,  or  apothecary,  not  in  partnership  with  or  an 
assistant  to  the  other,  or  the  physician,  surgeon,  or  apothecary  who 
signed  the  certificate  on  which  the  patient  was  received,  and  shall 
within  such  time,  and  separately  from  the  other  of  them,  have  per- 
sonally examined  the  person  so  received  as  a  lunatic  ;  and  any  person 
who,  having  received  any  person  into  any  asylum  as  aforesaid  upon 
the  certificate  of  one  medical  practitioner  alone  as  afore!>aid,  shall  keep 
or  permit  such  person  to  remain  in  such  asylum  beyond  the  said  period 
of  three  clear  days,  without  such  further  certificates  as  aforesaid,  shall 
be  guilty  of  a  misdemeanor. 

Sec.  LXXV.    Every  physician,  surgeon,  and  apothecary(">)  signing 


0)  Sec  132.        0  Ibid.        (')  Ibid.        {*)  Ibid.         {')  Ibid. 

h)  The  confinement,  it  seems,  is  not  illegal  by  reason  of  there  having  been 
no  regular  certificate,  or  of  the  medical  man  who  certified  not  having  been 
properly  qualified  :  B.  v.  Minster,  14  Q.  B.  349.    And  see  Sec.  87. 
^  C)  Sec.  132.       O  Hid.       (*)  Ibid.       (>»  Ibid. 
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any  certificate  nnder  or  for  the  purposes  of  this  Act,  shall  specify  therein 
the  facts  upon  which  he  has  formed  his  opinion  that  the  person  to 
whom  such  certificate  relates  is  a  lunatic,  an  idiot,  or  a  person  of  un- 
sound mind,  distinguishing:  in  such  certillcate  facts  ohserved  by  himself 
from  facta  communicated  to  him  by  others ;  and  no  person  shall  be 
received  into  any  asylum  (')  under  any  certilicate  which  purports  to  be 
founded  only  upon  facts  communicated  by  others. 

Sec.  T.TYVT.  j^o  physician,  surgeon,  or  apothecary  (^)  who,  or 
whose  father,  brother,  son,  partner,  or  assistant,  shall  sign  the  order 
for  the  reception  of  a  patient,  shall  sign  any  certificate  for  the  recep- 
tion of  the  same  patient,  and  no  patient  shall  be  received  into  any  asy- 
Ium{')  upon  or  under  any  certilicate  signed  by  any  medical  officer  of 
such  asylum. 

Sec.  T.XXVTT,  It  shall  be  lawful  for  any  two  of  the  visitors  of 
any  asylum, being  justice8,(^)  by  an  order  in  writing  under  their 
hands  and  seals,  (^)  to  order  any  pauper  C)  lunatic  (*)  chargeable  to 
any  parish  (')  or  union  within  the  county  (")  or  borough  ('^)  or 
any  county  or  borough  to  which  such  asylum  wholly  or  in  part 
belongs,  or  to  such  county,  and  who  may  be  confined  in  any 
other  asylum,  or  in  any  registered  hospital  or  licensed  house,  to 
be  removed  to  such  first-mentioned  asylum :  and  it  shall  be  lawful 
for  any  two  of  the  visitors  of  any  asylum,  being  justiceSj  in  manner 
aforesaid,  to  order  any  pauper  lunatic  to  be  removed  from  such 
asylum  to  some  other  asylum,  or  to  some  registered  hospital  or  licensed 
house ;  but  no  such  lunatic  shall  be  removed  as  last  aforesaid  without 
the  consent  in  writing  of  two  of  the  Commissioners  in  Lunacj'',  except 
to  an  asylum  within  or  belonging  whoUy  or  in  part  to  the  county 
within  which  the  asylum  from  which  the  lunatic  is  removed  is  situate, 
or  the  county  in  some  parish  of  which  the  lunatic  may  have  been  ad- 
judged to  be  settled,  or  a  registered  hospital  or  licensed  house  within 
any  such  county  as  aforesaid,  or  an  asylum,  registered  hospital,  or 
licensed  house  into  which  the  lunatic  can  be  received  under  a  subsist- 
ing contract  for  the  reception  of  lunatics  therein  ;  and  it  shall  be  law- 
ful for  the  justices  making  any  such  order  in  and  by  the  same  to  direct 
or  require  any  overseer(")  or  relievingC'')  or  other  officer  of  the  parish, 
union,  or  county,  to  which  such  lunatic  is  chargeable,  or  to  authorize 
any  other  person,  to  execute  the  same ;  and  every  such  order  and  con- 
rent  shall  be  made  and  given  respectively  in  duplicate,  and  one  dupli- 
cate shall  be  delivered  to  and  left  with  the  superintendent  or  proprietor 
of  the  asylum,  hospital,  or  licensed  house  from  which  the  patient  is 
removed,  and  the  other  shall  be  delivered  to  and  left  with  the  superin- 
tendent or  proprietor  of  the  asylum,  hospital,  or  Hcensed  house  to 
which  the  patient  is  removed,  and  such  order,  with  such  consent  in 
writing  (where  such  consent  is  required),  shall  be  a  sufficient  authority 
for  the  removal  of  such  patient,  and  also  for  his  reception  into  the 
asylum,  hospital,  or  licensed  house  to  which  he  is  ordered  to  be  re- 
moved :  Provided  always,  that  no  person  shall  be  removed  under  any 
such  order  without  a  medical  certificate,  signed  by  the  medical  officer 


(')  Sec.  132.         (')  Ibid.         C)  Ilji'l-  (*)  Ibid.  Ibid. 

f)  18  §•  19  Vic.  c.  lO.T.  «.  15.  C)  Sec.  132.  (»)  Ibid.  (")  Ibid. 
("^  I/Hd.  (")  Ibid.         Olbid.        {")Ibid.       {'*)  Ibid. 
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of  the  asylum,  or  the  medical  practitioner,  or  one  of  the  medical  prac- 
titioners, "keeping,  residing  in,  or  visiting  the  hospital  or  licensed  house 
from  which  such  person  is  ordered  to  be  removed,  certifying  that  he 
is  in  a  fit  condition  of  bodily  health  to  be  removed  in  pursuance  of 
such  order;  and  the  superintendent  or  proprietor  of  such  asylum, 
hospital,  or  licensed  house  shall,  at  the  time  of  delivering  the  person 
ordered  to  be  removed  to  the  overseer,  officer,  or  person  having  the 
execution  of  the  order  for  removal,  deliver  to  such  overseer  or  officer, 
free  of  any  charge  for  the  same,  the  certificate  of  such  medical  officer, 
and  also  a"  copy  (certified  under  the  hand  of  such  superintendent  or 
proprietor  to  be  a  true  copy)  of  the  order  and  certificate  under  which 
such  person  was  received  into  and  detained  in  such  asylum,  hospital, 
or  licensed  house,  and  the  said  certificate  and  certified  copies,  with  one 
duplicate  of  the  order  for  removal,  shall  be  delivered  by  such  overseer, 
officer,  or  person  to  the  superintendent  or  proprietor  of  the  asylum, 
hospital,  or  licensed  house  to  which  such  person  is  ordered  to  be  re- 
moved, or  any  other  officer  of  such  asylum,  hospital,  or  licensed  house 
into  whose  care  such  person  is  dehvered.(') 

Sec.  LXXVIII.  Provided  always,  that  no  lunatic  (»)  being  a 
pauper  (^)  shall  be  received  under  any  order  made  by  virtue  of  this 
Act  into  any  asylum,  {')  other  than  an  asylum  belonging  wholly  or  in 
part  to  the  county(5)  or  borough^)  in  which  the  parish(')  or  place  from 
which  such  lunatic  is  sent,  or  the  parish  in  which  he  is  adjudged  to  be 
settled,  is  situate,  except  there  be  a  subsisting  contract  for  the  reception 
of  lunatics  of  such  county  or  borough  therein,  or  such  borough  other- 
wise contributes  to  such  asylum,  unless  such  order  be  endorsed  by  a 
visitor  of  such  asylum  ;  and  it  shall  not  be  compulsory  on  the  superin- 
tendent of  any  registered  hospital  or  the  proprietor  of  any  licensed 
house  to  receive  any  lunatic  under  any  such  order,  except  in  pursuance 
of  any  subsisting  contract.  .  . 

Sec  LXXIX.  It  shall  be  lawful  for  any  three  of  the  visitors  ot  any 
asylum.C)  by  writing  under  their  hands  and  8eals,(»)  to  order  the  dis- 
charge of  any  person  detained  in  such  asylum,  whether  such  person  be 
recovered  or  not,  and  also  for  any  two  of  such  visitors,  with  the  advice 
in  writincr  of  the  medical  officer  of  such  asylum,  to  discharge  any 
person  detained  therein,  or  to  permit  any  such  person  to  be  absent  trom 
the  asylum  upon  trial  for  such  period  as  such  visitors  think  fat ;(  )  ana 
it  shall  be  lawful  for  such  visitors  to  make  such  allowance  to  such  last- 
mentioned  person,  not  exceeding  what  would  be  the  charge  lor  such 
person  if  in  the  asylum,  which  allowance,  and  no  greater  sum,  shall 
be  charged  for  him  and  be  pavable  as  if  he  were  actually  in  the  asy- 
lum ;  and  in  case  any  person  s^  allowed  to  be  absent  on  trial  tor  any 
neriod  do  not  return  at  the  expiration  of  such  period,  and  a  medical 
certificate  as  to  his  state  of  mind,  certifying  that  his  detention  in  an 
asylum  is  no  longer  necessary,  be  not  sent  to  the  visitors,  he  may  at 
any  time  within  fourteen  days  after  the  expiration  of  such  period  be 
retaken,  as  herein  provided(")  in  the  case  ot  an  escape. 

Sec.  LXXX.   When  the  visitors  of  any  asylum  («)  shall  order  a 

n  See  18  &■  19  Vic.  c.  105,  s.  8.    (=)  Sec.  132.  O  Jbid. 
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pauper  {')  lunatic  (-)  confined  therein  to  be  discharged  therefrom,  it 
shall  be  lawful  for  them,  when  they  shall  see  occasion,  to  send  notice  in 
writing:,  signed  by  their  clerk,  through  the  post  or  otherwise,  of  their 
intention  to  discharge  such  lunatic,  to  the  overseers(^)  of  the  parish('') 
wherein  it  shall  have  been  adjudged  that  such  lunatic  is  settled,  or,  if  no 
such  adjudication  shall  have  been  made,  to  the  overseers  of  the  parish 
from  which  such  lunatic  shall  have  been  sent  to  such  asylum,  unless  such 
lunatic  shall  be  chargeable  to  the  common  fund  of  any  union, (^)  and  in 
any  such  last-mentioned  case  to  some  one  relieving  officer  of  such 
union ;  and  upon  receipt  of  such  notice  the  overseers  or  relieving 
officers  respectively  shall  cause  such  lunatic,  upon  his  discharge,  to  be 
forthwith  removed  to  their  parish,  or  to  the  workhouse  of  the  union 
at  the  cost  and  charge  of  their  parish  or  of  the  common  fund  of  the 
union,  as  the  case  shall  require  ;  and  any  overseer  or  relieving  officer 
who  shall  refuse  or  wilfully  neglect  to  remove  such  lunatic  from  the 
said  asylum  within  the  space  of  seven  days  after  such  notice  shall 
have  been  sent  to  him  shall  be  guilty  of  an  offence  against  this  Act, 
and  shall  forfeit  for  such  offence  any  sum  not  exceeding  £10, 
to  be  recovered  as  other  penalties  imposed  bv  this  Act  are  recover- 
able. («) 

Sec.  LXXXI.  Where  appHcation  is  made  to  the  committee  of  visi- 
tors of  any  asylum(')  by  any  relative  or  friend  of  a  pauper(8)  lunatic(^) 
confined  therein,  requiring  that  he  may  be  delivered  over  to  the  cus- 
tody and  care  of  such  relative  or  friend,  it  shall  be  lawful  for  any 
two  of  the  visitors  aforesaid,  if  they  think  fit,  and  upon  the  under- 
taking in  writing  of  such  relative  or  friend  to  the  satisfaction  of  such 
■visitors  that  such  lunatic  shall  be  no  longer  chargeable  to  any  union, (•») 
parish,(")  or  county, C^)  and  shall  be  properly  taken  care  of,  and  shall  be 
prevented  from  doing  injury  to  himself  or  others,  to  dicharge  such 
lunatic.  ('^) 

Sec.  LXXXII.  It  shall  be  lawful  for  the  Commissioners  in  Lunacy, 
or  any  two  of  them,  by  writing  under  their  hands  and  seals,  to  order 
and  direct  the  removal  of  any  lunatic  (••')  from  any  asylum, C^)  registered 
hospital,  or  licensed  house  to  any  other  asylum,'  registered  hospital,  or 
licensed  house ;  and  every  such  order  shall  be  made  in  duplicate,  and 
one  duplicate  shall  be  delivered  to  and  left  with  the  superintendent  or 
proprietor  of  the  asylum,  hospital,  or  licensed  house  from  which  the 
patient  i.s  removed,  and  the  other  shall  be  delivered  to  and  left  with 
the  superintendent  or  proprietor  of  the  asylum,  hospital,  or  licensed 
house  to  which  the  patient  is  removed,  and  such  order  shall  be  a  suffi- 
cient authority  for  the  removal  of  such  patient,  and  also  for  his  recep- 
tion into  the  asylum,  hospital,  or  hcensed  house  to  which  he  is  ordered 
to  be  removed. 

Sec.  LXXXI  1 1.  If  and  when  any  person  who  signed  the  order 
on  which  any  patient  (not  being  a  pauper("i)  was  received  into  any 
aaylum('7)  (whether  or  not  such  patient  have  since  been  removed  under 
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any  order  made  under  this  Actor  otherwise  to  any  other  asylum)  shall 
by  writing  under  his  hand  direct  that  such  patient  be  discharged  or 
removed,  then  and  in  such  case  such  patient  shall  forthwith  be 
discharged  or  removed  as  the  person  who  signed  the  order  for  his  re- 
ception may  direct.  (')  ,      .      1  J  r,-  X. 

Sec.  LXXXIV.  If  the  person  who  signed  the  order  on  which 
any  patient  (not  being  a  pauper{^)  was  received  into  any  asylum(3)  be 
dead,  or  be  incapable,  by  reason  of  insanity,  absence  from  England,  or 
otherwise,  of  giving  an  order  for  the  discharge  or  removal  of  such 
patient,  then  the  person  who  made  the  last  payment  on  account  of 
such  patient,  or  the  husband  or  wife,  or  (if  there  be  no  husband,  or 
the  husband  or  wife  be  incapable  as  aforesaid)  the  father,  or  (if 
there  be  no  father,  or  he  be  incapable  as  aforesaid)  the  mother  of 
such  patient,  or  if  there  be  no  mother,  or  she  be  incapable  as  afore- 
said, then  any  one  of  the  nearest  of  kin  for  the  time  being  of  such 
patient  may,  by  writing  under  his  or  her  hand,  give  such  direction 
as  aforesaid  for  the  discharge  or  removal  of  such  patient,  and 
thereupon  such  patient  shall  be  forthwith  discharged  or  removed 

Sec  LXXXV.  Provided  always,  that  no  patient  shall  be  dis- 
charged under  either  of  the  two  last  foregoing  provisions  if  the 
medical  officer  of  the  asylum  (=)  in  which  such  patient  is  certify  in 
writino-  under  his  hand  that  in  the  opinion  of  such  medical  oacer 
such  patient  is  dangerous  and  unfit  to  be  at  large,  together  with  the 
grounds  on  which  such  opinion  is  founded,  unless  two  of  the  visitors 
of  such  asylum,  being  justices,  («)  shall,  after  such  certificate  shall  have 
been  produced  to  them,  give  their  consent  m  writing  to  such  pa- 
tient's being  80  discharged  ;  provided  that  nothing  m  this  enactment 
shall  prevent  the  transfer  of  any  patient  so  certified  to  be  dangerous 
and  unfit  to  be  at  large  from  any  asylum  to  any  other  asylum,  or  to 
anv  registered  hospital  or  licensed  house,  but  in  such  case  the 
patient  shall  be  placed  under  the  control  of  an  attendant  belonging  to 
the  asylum,  hospital,  or  house  from  or  to  which  he  is  about  to  be  re- 
moved for  the  purpose  of  such  removal,  and  sha  1  remain  under  such 
control  until  such  time  as  the  removal  has  been  duly  eliected. 

Sec  LXXXVI.  Any  person  having  authority  to  order  the  Ois- 
charge  of  any  patient  (not  being  a  pauper)  (')  from  any  asylum,  ( )  re- 
ffistered  hospital,  or  licensed  house,  or  of  any  single  patient,  may, 
with  the  previous  consent  in  writing  of  two  of  the  commissioners 
direct,  by  an  order  in  writing  under  his  hand,  the  removal  ot  such 
patient  to  any  asylum,  registered  hospital,  or  licensed  house,  or  to  the 
?are  or  charge  of  any  person  mentioned  or  named  m  such  order; 
and  every  such  order  anS  consent  shall  be  made  and  given  respectively 
?rduEte,andoneof  the  duplicates  shall  be  delivered  to  and  left 
with^the  superintendent  or  proprietor  of  the  asylum,  hospita  or 
Jouse  from  which  or  the  person  from  whose  care  or  charge  the  patient 
£  ordered  to  be  removed,  and  the  other  duplicate  shall  be  delivered  to 
and  left  with  the  superintendent  or  proprietor  of  the  asylum,  hospital, 
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or  house  into  which  or  the  person  into  whose  care  or  charge  the  pa- 
tient is  ordered  to  be  removed  ;  and  such  order  for  removal,  together 
with  such  consent  in  writing-,  shall  be  a  sufficient  authority  for  the  re- 
moval of  such  patient,  and  also  for  his  reception  into  the  asylum, 
registered  hospital,  or  licensed  house  into  which  or  by  the  person  into 
whose  care  or  charge  he  is  ordered  to  be  removed  :  Provided  always, 
that  a  copy  of  the  order  and  certificates  upon  which  snch  patient  was 
received  into  the  asylum,  hospital,  or  house  from  which  he  is  removed, 
or  as  a  single  patient,  by  the  person  from  whose  care  he  is  removed, 
certified  under  the  hand  of  the  superintendent  or  proprietor  of  such 
asylum,  hospital,  or  house,  or  of  such  person  as  last  aforesaid,  to  be  a 
true  copy,  shall  be  furnished  by  him  free  of  expense,  and  shall  he 
dehvered,  with  one  duplicate  of  the  said  order  of  removal  and 
consent,  to  the  superintendent  or  proprietor  of  the  asylum,  hospital,  or 
house  to  which,  or  to  the  person  to  whose  care  or  charge,  such 
patient  is  removed. 

Sec.  TiXXXVII.  If  after  the  reception  of  any  lunatic(')  into  any 
a9ylum(^)  it  appear  that  the  order  or  the  medical  certificate,  or  (if  more 
than  one)  both  or  either  of  the  medical  certificates,  upon  which  he  was 
received,  is  or  are  in  any  respect  incorrect  or  defective,  such  order 
and  medical  certificate  or  certificates  may  be  amended  by  the  person 
or  persons  signing  the  same  at  any  time  within  14  days  next  after 
the  reception  of  such  lunatic ;  provided  nevertheless,  that  no  such 
amendment  shall  have  any  force  or  effect  unless  the  same  shall 
receive  the  sanction  of  one  or  more  of  the  commissioners  in  lunacy. 

Sec.  LXXXVIII.  Every  person  received  into  any  asylum,  (^) 
registered  hospital,  or  licensed  house  under  such  order  as  is  required 
by  this  Act,  accompanied  by  the  requisite  medical  certificate,  may  be 
detained  therein  until  he  be  removed  or  discharged  as  authorized  by 
this  Act,  and  in  case  of  escape  may,  by  virtue  of  such  order  and 
certificate  or  certificates,  be  retaken  at  any  time  within  14  days  after 
hia  escape  by  the  superintendent  or  proprietor  of  such  asylum, 
hospital,  or  house,  or  any  officer  or  servant  belonging  thereto,  or  any 
other  person  authorized  in  writing  in  this  behalf  by  such  superinten- 
dent or  proprietor,  and  conveyed  to  and  received  and  detained  in  such 
asylum,  hospital,  or  house. 

Sec.  LXXXIX.  The  clerk  of  every  asylum  shall,  (■•)  immediately  on 
the  admission  of  any  person  as  a  lunatic  (°)  into  such  asylum,  make  an 
entry  with  respect  to  such  lunatic  in  a  book  to  be  kept  for  that 
purpose,  to  be  called  "the  Register  of  Patients,"  according  to  the  form 
and  containing  the  particulars  specified  in  the  schedule  (G)  No.  1  to 
this  Act,  exce[»t  as  to  the  form  of^  disorders,  the  entry  as  to  which  is  to 
be  supplied  by  the  medical  officer  of  the  asylum  within  one  month 
after  the  admission  of  the  patient,  and  after  the  second  and  before  the 
end  of  the  seventh  clear  day  from  the  day  of  the  admission  of  any 
person  as  a  lunatic  into  any  asylum  shall  transmit  to  the  Commis- 
sioners in  Lunacy  a  copy  of  the  order  and  statement  and  certificate 
or  certificates  on  which  such  lunatic  has  been  so  received,  together 
with  a  statement,  to  be  made  and  signed  by  the  medical  officer  of 
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the  asylum,  not  sooner  than  two  clear  days  after  such  admission, 
accordins'  to  the  form  in  the  said  schedule  (F)  No.  4  to  this  Act 
annexed  -  and  any  clerk  omitting-  so  to  make  such  entry,  or  to 
transmit 'such  copy  and  statement  within  the  time  aforesaid,  and 
every  medical  officer  omitting  to  make  or  sign  such  statement,  shall 
for  every  such  offence  forfeit  any  sum  not  exceeding-  £-20,  (') 

Sec.  XC.    In  every  asylum  (^)  the  medical  officer  thereof  shall  once 
in  every  week  enter  in  a  book  to  be  kept  for  that  purpose,  to  be 
called  "  The  Medical  Journal,"  a  statement  according-  to  the  form  in 
the  said  schedule  (G)  No.  3,  showing-  the  number  of  patients  of  each 
sex  then  in  such  asylums,  the  christian  name  -and  surname  of  every 
patient  who  is  or  has  been  under  restraint  or  in  seclusion  since  the 
last  entry,  and  when  and  for  what,  period  and  reasons,  and  in  case  of 
restraint  by  what  means,  and  the  christian  name  and  surname  of 
every  patient  under  medical  treatment,  and  for  what,  if  any,  bodily 
disorder,  and  every  death,  injury,  and  violence  which  shall  have 
happened  to  or  affected  any  patient  since  the  then  last  precedmg 
entry,  and  shall  also  enter  into  a  book  to  be  called  "  The  Case  Book," 
as  soon  as  may  be  after  the  admission  of  any  patient,  the  mental 
state  and  bodily  condition  of  every  patient  at  the  time  of  his  ad- 
mission, and  also  the  history  from  "time  to  time  of  his  case  whilst  he 
shall  continue  in  the  asylum  ;  and  such  books  shall  from  time  to  time 
be  reo-ularly  laid  before  the  visitors  for  their  inspection  and  signature, 
and  every  medical  officer  omitting-  to  make  such  entries  or  any  of 
them,  shall  for  every  such  offence  forfeit  any  sum  not  exceeding 
£20  (^) 

Sec.  XOI.  The  clerk  of  every  asylum  (■•)  shall,  within  three  days 
after  every  visit  to  such  asylum  of  two  or  more  of  the  Commissioners 
in  Lunacy,  transmit  to  the  office  of  such  commissioners  a  true  and 
perfect  copy  of  any  entries  of  any  remarks  or  observations  made 
by  such  visiting  commissioners  in  any  of  the  books  of  such  asylum, 
and  every  such  clerk  omitting  to  transmit  as  aforesaid  any  such 
copy  shall  for  every  such  offence  forfeit  any  sum  not  exceeding 

£10.  (=)  .      .  1 

Sec.  XCII.  In  case  of  the  death  of  any  patient  in  any  asylum  (6)  a 
notice  and  statement  according  to  the  form  in  schedule  (J^)  No.  5  ot 
the  death  and  cause  of  the  death  of  such  patient,  and  thename  ol  any 
person  or  persons  who  was  or  were  present  at  the  death,  shall  be 
drawn  up  and  signed  by  the  clerk  and  medical  officer  of  such  asylum 
and  a  copy  thereof  shall  be  by  the  clerk  transmitted  to  the  registrar 
of  deaths  for  the  district  and  to  the  Commissioners  in  Lunacy  within 
48  hours  of  the  death  of  such  patient,  and  also  to  the  relieving 
officer  (')  or  the  overseers(»)  of  the  union  (^)  or  parish  (■")  to  which  such 
lunaticf")  (if  a  pauper  (•■■=)  was  chargeable,  and  if  not  a  pauper  to  the 
person  who  shall  ha-^e  signed  the  order  for  the  admission  of  the  lunatic, 
or  who  made  the  last  payment  on  account  of  such  lunatic  ;  and  every 
clerk  or  medical  officer  who  neglects  or  omits  to  draw  up,  sign,  or 
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transmit  such  notice  or  statement  as  aforesaid,  within  the  time  afore- 
said, shall  respectively  forfeit  and  pay  any  sum  not  exceeding  £20.(') 

Sec.  XCIII.  The  clerk  of  every  asylum  {^)  shall,  within  three 
clear  days  after  the  death,  discharge,  or  removal  of  any  patient,  make 
an  entry  thereof  in  the  said  register  of  patients,  and  also  in  a  book  to 
be  kept  for  that  purpose  according  to  the  form  and  containing  the 
particulars  in  schedule  (G)  No.  2  to  this  Act,  and  shall  also,  within 
three  clear  days  after  the  discharge,  removal,  escape,  or  recapture  of 
any  patient,  transmit  a  written  notice  of  such  discharge  or  removal, 
according  to  the  form  in  the  said  schedule  (F)  No.  5,  or  of  such 
escape  or  recapture,  to  the  Commissioners  in  Lunacy  ;  and  every  such 
clerk  who  neglects  or  omits  to  make  such  entry  as  aforesaid,  or 
transmit  such  notice  as  aforesaid  within  the  time  aforesaid,  shall 
forfeit  and  pay  any  sum  not  exceeding  £10 ;  (')  and  every  such  clerk 
who  shall  knowingly  and  wilfully  in  such  entry  untruly  set  forth 
any  of  the  particulars  required  shall  be  guilty  of  a  misdemeanor. 

Sec.  XCIV.  Where  any  lunatic(-')  shall  be  sent  to  an  asylum,  (^) 
registered  hospital,  or  hcensed  house,  under  any  order  made  by  virtue  of 
the  authority  hereinbefore  given  to  two  justices,  (^)  if  it  appear  to  such 
justices  that  such  lunatic  hath  an  estate  applicable  to  his  maintenance, 
and  more  than  sufficient  to  maintain  his  family  (if  any),  it  shall  be 
lawful  for  such  justices  to  make  an  application  in  writing  under  their 
hands  and  seals  (')  to  the  nearest  known  relative  or  friend  of  such 
lunatic,  for  the  payment  of  the  charges  of  the  examination,  removal, 
lodging,  maintenance,  clothing,  medicine,  and  care  of  such  lunatic ;  and 
in  case  such  charges  be  not  paid  within  one  month  after  such  applica- 
tion, it  shall  be  lawful  for  the  same  or  any  other  justices,  by  an  order 
under  their  hands  and  seals,  to  direct  a  relieving  officer(^)  or  over- 
seer (')  of  theC")  parish  from  which  such  lunatic  shall  be  sent,  or  where 
any  property  of  such  lunatic  shall  be,  to  seize  so  much  of  the  money, 
and  to  seize  and  sell  so  much  of  the  goods  and  chattels,  and  take  and 
receive  so  much  of  the  rents  and  profits  of  the  lands  and  tenements  of 
such  lunatic,  and  of  any  other  income  of  such  lunatic,  as  may  be 
necessary  to  pay  the  charges  of  the  examination,  removal,  lodging, 
maintenance,  clothing,  medicine,  and  care  of  such  lunatic,  accounting 
for  the  same  to  the  same  or  any  other  justices,  such  charges  having 
been  first  proved  to  the  satisfaction  of  the  said  justices,  and  the  amount 
set  forth  in  such  order ;  and  if  any  trustee  or  other  person  having 
the  possession,  custody,  or  charge,  of  any  property  of  such  lunatic,  or 
if  the  governor  and  company  of  the  Bank  of  England,  or  any  other 
body  or  person  having  in  their  or  his  hands  any  stock,  interest, 
dividend,  or  annuity  belonging  or  due  to  such  lunatic,  pay  the  whole 
or  any  part  thereof  to  anyoverseerC)  or  relieving  officer,('2)  to  defray 
the  charges  set  forth  in  such  order,  the  receipt  of  such  overseer  or  re- 
heving  officer  shall  be  a  good  discharge  to  such  trustee,  governor,  and 
company,  or  other  body  or  person  as  aforesaid:  Provided  always, 
that,  notwithstanding  it  may  appear  to  the  said  justices  that  such 


C)  Sec.  127. 
(')  Ibid. 
(»)  .S>e.  132. 
(")  Uid. 


(')  Sec.  132, 
C^)  Ibid. 
(»)  Ibid. 


(')  Sec.  127.  {*)  Sec.  132. 

(')  See  18  §-19  Vice.  105,  ».  15. 
('")  Ibid.  (")  Ibid. 
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lunatic  hath  such  estate  as  afoi'esaid,  it  shall  be  lawful  for  such  justices, 
in  the  meantime  and  until  such  charges  as  aforesaid  shall  be  paid,  in 
pursuance  of  such  application  or  order  as  aforesaid,  to  make  an  order 
on  the  guardians(')  of  the  union(^)  or  parish, (^)  or  the  overseers  of 
the  parish,  from  which  such  lunatic  shall  be  sent  for  confinement,  for 
payment  of  thecharges  of  the  removal,  lodging,  maintenance,  clothing, 
medicine,  and  care  of  such  lunatic;  and  such  guardians  or  overseers 
shall  be  reimbursed  such  charges  under  any  order  to  be  made  as 
aforesaid  for  payment  of  such  charges,  out  of  the  property  of  the 
lunatic,  unless  the  same  be  sooner  repaid  by  some  relative  or  friend 
of  such  lunatic  in  pursuance  of  such  application  as  aforesaid.  ('') 

Sec.  XCV.  When  any  pnuper(5)  lunatic(*')  is  confined  under  the  pro- 
visions of  this  Act  he  shall,  for  the  purposes  of  this  Act,  be  chargeable 
to  the  parish(')  from  which,  or  at  the  instance  of  some  officer  or 
officiating  clergyma.n(8)  of  which,  he  has  been  sent,(s)  unless  and  until 
such  parish  shall  have  established,  under  the  provisions  herein  cori- 
tained,  that  such  lunatic  is  settled  in  some  other  parish,  or  that  it 
cannot  be  ascertained  in  what  parish  such  lunatic  is  settled ;  and  every 
pauper  lunatic  who  is  chargeable  to  any  parish  shall,  whilst  he  re- 
sides in  an  asylumjC")  registered  hospital,  or  licensed  house,  be  deemed 
for  the  purposes  of  his  settlement  to  be  residing  in  the  parish  to  which 
he  is  chargeable.  (") 


(')  Sec.  132.  O  Ibid.  C)  Ibid. 

(")  See5'ec.l04;andby7&8Vic.c.l01,s.27,itisalso  enacted:  "If  it  be  made 
to  appear  to  any  two  justices  that  any  insane  person,  lunatic,  or  idiot,  chargeable 
to  any  parish,  hath  an  estate  more  than  sufficient  to  maintain  his  family,  they 
shall,  by  order  under  their  hands  and  seals,  direct  the  overseers  of  the  parish 
to  which  such  person  is  chargeable  to  seize  so  much  of  any  money,  to  seize 
and  sell  so  much  of  any  goods  and  chattels,  or  to  receive  so  much  of  the  rent 
of  the  lands  or  tenements  of  such  person  as  is  proved  to  such  justices  to  be 
necessary  to  pay  any  charges  incurred  in  providing  for  the  removal,  main- 
tenance, clothing,  medicine,  and  care  of  suCh  person;  and  if  any  trustee  or 
other  person  having  the  possession,  custody,  or  charge  of  any  property  of  au 
insane  person,  lunatic,  or  idiot,  or  if  the  governor  and  company  of  the  Bank 
of  England,  or  any  other  person  or  persons,  having  in  his  or  their  hands  any 
stock,  interest,  dividend,  or  annuity  due  to  any  such  insane  person,  lunatic,  or 
idiot,  pay  any  money  to  any  overseer  or  to  any  guardians  of  the  poor  to  defray 
the  charges  incurred  by  any  parish  in  the  removal,  maintenance,  clothing, 
medicine,  or  care  of  such  insane  person,  lunatic,  or  idiot,  the  receipt  of  such 
overseer,  or  of  the  ckrk  of  such  guardians,  shall  be  a  good  discharge  to  such 
trustee  or  other  person  aforesaid." 

C)Sec.\3'2.  {*)Ibid.  C)Ibid.  {^)Ibid. 

(9)  8^9  Fic.  e,  126,«s.49,  57;  22.  v.  ^Word,  13Q. B.  880. 

ni)  9  Geo  4,  c.  40  ;  R.  v.  Whissendine,  2  Q.  B.  450 ;  R  v.  Leaden  Rooth. 
ing  12  Q.  B.  181.  By  12  &  13  Vic.  c.  103,  s.  4,  it  is  also  enacted  "  that  the 
removal  of  any  lunatic  pauper  to  an  asylum,  licensed  house,  or  registered 
hospital,  under  the  authority  of  the  statutes  in  that  behalf,  shall  not  he  deemed 
to  be  an  interruption  of  the  residence  of  the  pauper  within  the  meaning  ot 
the  Act  9  &  10  Vic.  c.  99  ;  but  the  time  spent  in  such  lunatic  asylum,  licensed 
house  or  registered  hospital,  shall  he  wholly  excluded  from  the  computation 
of  the  time  of  residence  which  according  to  that  Act  will  exempt  a  poor  person 
from  being  removed." 
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Sec.  XCVI.  It  shall  be  lawful  for  the  justice(')  by  whom  any 
pauper(-)  lunatic(^)  is  sent  to  an  asylum, (■*)  registered  hospital,  or 
licensed  house  under  the  powers  of  this  Act,  or  for  any  two  j  ustices 
of  the  county(')  or  boroug-h(°)  in  which  the  asylum,  registered  hos- 
pital, or  licensed  house  in  which  any  pauper  lunatic  is  confined  is 
situate,  or  from  any  part  of  which  any  pauper  lunatic  has  been  sent, 
or  for  any  two  justices  being  visitors  of  such  asylum  or  Ucensed 
house,  to  make  an  order  upon  the  guardians  C)  of  the  union  (8)  or 
parish(')  or  the  overseersC")  of  the  parish  (if  not  in  a  union  or  under  a 
board  of  guardians)  from  which,  or  at  the  instance  of  any  officer  or 
officiating  clergyman(")  of  which,  such  lunatic  is  or  has  been  sent  for 
confinement,  for  payment  to  the  treasurer,('2)  officer,  or  proprietor  of 
the  asylum,  registered  hospital,  or  licensed  house,  of  the  reasonable 
charges  of  the  lodging,  maintenance,  medicine,  clothing-,  and  care  of 
such  lunatic  in  such  asylum,  hospital,  or  house,  and  any  such  order 
may  be  retrospective  C^)  or  prospective,  or  partly  retrospective  and 
partly  prospective;  and  the  guardians  or  overseers  on  whom  such 
order  shall  be  made  shall  from  time  to  time  pay  to  the  said  treasurer, 
officer,  or  proprietor  the  charges  aforesaid. 

Sec.  XCVII.  It  shall  be  lawful  for  any  two  justicesC'')  for  the 
county or  borough  ('")  in  which  any  asylum,  (")  registered  hospital, 
or  Hcensed  house  in  which  any  pauper('^)  lunatic(")  is  or  has  been  (^) 
confined  is  situate,  or  to  which  such  asylum  wholly  or  in  part  belongs, 
or  from  any  part  of  which  any  pauper  lunatic  is  or'has  been  sent(^')  for 
confinement,  at  any  time  to  inquire  into  the  last  legal  settlement  of 
such  pauper  lunatic,(^)  and  if  satisfactory  evidence  can  be  obtained  as 
to  such  settlement  in  any  parish,  such  justices  shall,  by  order(^)  under 
their  hands  and  seals,(^)  adj  udge  such  settlement  accordingly,  and  order 
the  gTiardians(2^)  of  the  union{^)  to  which  the  parish(^)  in  which  such 
lunatic  is  adjudged  to  be  settled  belongs,  or  of  such  parish  in  case  such 
parish  be  in  a  union  or  be  under  a  board  of  guardians,  and  if  not,  then 
the  overseers^*)  of  such  parish  to  pay  to  the  guardians  of  any  union  or 
parish,  or  the  overseers  of  any  parish,  all  expenses  incurred  by  or 

(')  Sec.  132.  O  Ibid.  (3)  Ibid.  (4) 

C)  Uid.  («)  Ibid.  O  Ibid.  (ej  Ibid. 

e)Ii"'d.  (>'>)Ibid.  Olbid.  mibid 

(")  5  Geo.  4,  c.  71 ;  R.  v.  Maulden,  8  B.  &  C.  81 ;  9  Geo.  4,  c.  40, 
M.  38,  44  ;  R.  V.  St.  Nicholas,  Leicestershire,  3  A.  &  E.  79  :  72  v  barton 
12  A.  &  E.  78.  ' 
(")  Sec.  132.  ('^)  Ibid. 

{"■)  8^9  Vic.  c.  126,  *.  49  ;  R.  v.  Somerset  J.,  14  Jur,  109. 

(")  Sec.  ('«)  Ibid.  ('»)  Ibid. 

(*)  8  ^  9  Vic.  e.  126,  «.  58 ;  R.  v.  Wolverhampton,  14  Q.  B.  318. 

(«)  8  ^  9  Vic.  c.  100,  *.  48;  8^9  Vic.  c.  126,  s.  58  ;  R.  v.  Hatfield 
Peverel,  11  Q.  B.  316  ;  8  §•  9  Vic.  c.  126,  s.  49  ;  R.  v.  Wir^ford,  13  Q.  B. 
880,  and  gee  Sec.  118. 

C*)  8  ir  9  Vic.  c.  126,  «».  58-62;  R.  v.  Wolverhampton,  14  Q.  B.  318  ; 
R.  T.  Leaden  Roothing,  12  Q.  B.  181. 

An  adjadioation  of  settlement  and  order  for  maintenance  might,  under 
8  &  9  Vic.  c.  126,  have  been  contained  in  one  order:  R.  v.  Ti/rrhwilt, 
12  Q.  B.  292. 

(")  18  if  19  Vic.  c.  105,  ».  15.  («)  Sec.  132.         m  Ibid. 

C)  Ibid.  {fflj  Ibid. 
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on  behalf  of  such  union  or  parish  in  or  about  the  examination  of  such 
lunatic,  and  the  brin£?ing  him  before  a  justice  or  justices  and  his  con- 
veyance to  the  asylum,  hospital,  or  house,{')  and  of  aU  monies  paid 
by  such  last-mentioned  guardians  or  overseers  to  the  treasurer,  ofccer, 
or  proprietor  of  the  asylum,  hospital,  or  house,  for  the  lodging,  main- 
tenance, medicine,  clothing,  and  care  of  such  lunatic  "e^i 
within  12  calendar  months  previous  to  the  date  of  such  order,  and, 
if  such  lunatic  is  still  in  confinement,  also  to  pay  to  the  treasurer, 
officer,  or  proprietor  of  the  asylum,  hospital,  or  house,  the  reasonable 
charges  of  the  future  lodging,  maintenance,  medicine,  clothing,  and 
care^of  such  lunatic ;  and  the  guardians  or  overseers  on  whom  any 
such  order  is  made  shall  immediately  pay  to  the  S^^^^'^fj\/>;^1- 
seers  to  whom  the  same  are  ordered  to  be  paid  he  amount  of  the  ex- 
penses and  monies  by  such  order  directed  to  be  paid  to  them  and 
from  time  to  time  pay  to  the  said  treasurer,  officer,  or  proprietor  of 
the  asylum,  hospital,  or  house  the  future  charges  aforesaid.  (  ) 

An  idiot  cannot  be  emancipated :  B.  v.  Much  Cowarne,  2  B.  &  Ad. 
861  ;  and  as  to  birth  settlement,  there  is  no  difference  between 
an  idiot  cMld  and  any  other  child.  (*) 

The  order  under  this  section  must  mention  the  sum  to  be 

paid.  (5) 

Sec  XCVIII.  If  any  pauper  f)  lunatic  (')  be  not  s^tled  in  the  pa- 
rish?Bi  by  which,  or  at  the  instance  of  some  officer  or  officiating  cle  gy- 
mtV)  of  wb  cb,  he  is  sent  to  any  asylum,  ('»  registered  hojM  or 
hcensed  house,  and  it  cannot  be  ascertained  ^^^^^^^f  h  firJ- 
JUer  lunatic;  is  -"led  -djf  a  r^^^^^^^^^^^ 

-ro:»^ts=tlo^^^^  ten  S 

(.)  Under  8  &  9  Vic.  c.  126.  s.  62,  it  was        that  the  hous^^^^^^^^^^  ^pa^J 
of  the  workhouse  of  the  parish  to  be  ^^^P^^- |f 
be  the  master  and  physician  of  such  workhouse :  St.  Fancras  v.  o  y 

'7)  Us?e:rs- tSthelin.it  of  12  months  applies  o-'r^o  ^^VSreal 
lody„.  maintenance,  medicine  cloth.^^^^^^^^^^  ' 

R.  V.  Minster,  14  Q..  U.  m ,  »'•'"'         ^       bpp  8  &•  9  Vic.  c.  126, 

(3)  When  both  pari^es  .e  m  the  ^  1^  o.^er  may. 

,.62;  R.V.  East  Arsdley.U  JnT.  6^6.  ^'^^J"'  thereby  8  <i-  9  Vic. 
seems,  be  without  notice  to  the  par-b  ffected 

c.  126,  s.  58;  Ex  parte  MonMezgh,  ^  J><7'-  S'J^g'J^'ca.  499;  K.  v. 

charge  of  the  parish  to  be  reimbursed:  R.  v.  Mmster,  ii  v* 
f*)  Hard's  case,  Salk.  427.  ^  .oq 

e   B.  V.  Cornwall  J.,  I  N.  Sess.  Ca.  499.  j^.^ 

ag,^^^-  oS. 

ni^i^' 
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thereof,  at  a  time  and  place  to  be  appointed  in  such  notice,  it  shall  be 
lawful  for  such  two  justices,  or  any  two  or  more  justices  of  such 
country,  upon  the  appearance  of  such  clerk  of  the  peace,  or  any  one  on 
his  behalf,  or,  in  case  of  his  non-appearance,  upon  proof  of  his 
having'  been  served  with  such  notice,  to  inquire  into  the  circum- 
stances of  the  case,  and  to  adjudge  such  pauper  lunatic  to  be 
chargeable  to  such  county,  and  to  order  the  treasurer  (')  of  such 
county  to  pay  to  the  guardians  C)  of  any  union  or  parish  or 
the  overseers  (3)  of  any  parish  all  expenses  incurred  by  or  on 
behalf  of  such  union  or  parish  in  or  about  the  examination  of  such 
lunatic,  and  the  bringing  him  before  a  justice  or  justices,  and  his  con- 
veyance to  the  asylum,  hospital,  or  house,  and  all  monies  paid  by  such 
guardians  or  overseers  to  the  treasurer,  officer,  or  proprietor  of  the 
asylum,  hospital,  or  house,  for  the  lodging,  maintenance,  medicine, 
clothing,  and  care  of  such  lunatic,  and  incurred  within  12  calendar 
months  previous  to  the  date  of  such  order,  and  (if  such  lunatic  is 
still  in  coniinement)  also  to  pay  to  the  treasurer,  officer,  or  proprietor 
of  the  asylum,  hospital,  or  house  the  reasonable  charges  of  the  future 
lodging, 'maintenance,  medicine,  clothing,  and  care  of  such  lunatic  ; 
and  every  such  treasurer  of  a  county  (")  on  whom  any  such  order  is 
made  shall,  out  of  any  monies  which  may  come  into  his  hands  by 
virtue  of  his  office,  immediately  pay  to  such  guardians  or  overseers 
the  amount  of  the  expenses  and  monies  by  such  order  directed  to  be 
paid  to  them,  and  from  time  to  time  pay  to  the  said  treasurer,  officer, 
or  proprietor  of  the  asylum,  hospital,  or  house  the  future  charges 
aforesaid :  Provided  always,  that  such  justices  may  direct  such  in- 
quiry to  be  made  to  ascertain  the  parish  {^)  in  which  any  pauper  lunatic 
is  settled  as  they  think  fit,  and  delay  adjudging  such  pauper  lunatic 
to  be  chargeable  to  any  county  until  such  further  inquiry  has  been 
made  :  Provided  also,  that  every  county  to  which  any  pauper  lunatic 
is  adjudged  to  be  chargeable  as  aforesaid  may  at  any  time  there- 
after inquire  as  to  the  parish  in  which  such  lunatic  is  settled, 
and  may  procure  such  lunatic  to  be  adjudged  to  be  settled  in  any 
parish. 

Sec.  XCIX.  If,  after  any  pauper  C^)  lunatic  (')  has  been  sent  to  an 
asylum,  registered  hospital,  or  licensed  house  as  aforesaid,  and  has 
been  adjudged  to  be  chargeable  to  a  county,  (')  such  county  procure 
such  lunatic  to  be  adjudged  to  be  settled  in  any  parish,  ('°)  it  shall  be 
lawful  for  any  two  justices(")  of  the  county  or  borough('^)  in  which 
the  asylum,  registered  hospital,  or  licensed  house  in  which  such 
lunatic  is  confined  is  situate,  or  from  any  part  of  which  such 
lunatic  was  sent  for  confinement,  or  for  any  two  justices  ('^)  being 
visitors  of  such  asylum  or  hcensed  house,  to  make  an  order 
ufion  the  guardians  (")  of  the  union  to  which  such  parish  belongs, 
or  of  any  such  parish,  if  such  parish  be  in  a  union  or  be  under  a 
board  of  guardians,  or  if  not,  then  upon  the  overseers  ('^)  of  such 


(')  See.  132. 
(')  Ibid. 
(')  Jbid. 
(")  Ibid. 


C)  Ibid. 
(•)  Ibid. 
('»)  /bid. 
(")  Ibid. 


(')  Ibid. 
(')  Ibid. 
(II)  Ibid. 
(■»)  Ibid. 


(*)  Ibid. 
(»)  Ibid. 
(i»)  Ibid. 
('«)  Ibid. 
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pariah,  for  payment  to  the  treasurer  (')  of  the  said  county  (■)  of  all 
expenses  and  monies  paid  by  such  treasurer  as  hereinbefore  is  provided, 
and  of  all  monies  paid  by  such  treasurer  to  the  treasurer,  officer,  or 
proprietor  of  the  asylum,  hospital,  or  house,  for  the  lodg-ing,  mainte- 
nance, medicine,  clothing,  and  care  of  such  lunatic,  and  incurred  within 
12  calendar  months  previous  to  such  order,  and  (if  such  lunatic  is 
still  in  confinement)  also  for  payment  to  the  treasurer  or  officer  or  pro- 
prietor of  the  asylum,  hospital,  or  house  of  the  reasonable  charges  of 
the  future  lodging,  maintenance,  medicine,  clothing,  and  care  of  such 
lunatic  ;  and  such  guardians  or  overseers  shall  immediately  pay  to  the 
treasurer  of  auch  county  the  amount  of  the  expenses  and  monies  by 
such  order  directed  to  be  paid  to  him,  and  from  time  to  time  pay  to 
the  said  treasurer,  officer,  or  proprietor  of  the  asylum,  hospital,  or 
house  the  future  charges  aforesaid.  {=) 

Sec.  C.  It  shall  be  lawful  for  any  justices  hereinbefore  authorized 
to  make  any  such  oi-der  as  aforesaid  upon  the  guardians  of  any  union 
or  parish,  'or  upon  the  overseers  of  any  parish,  to  make  such  order 
upon  such  guardians  or  overseers,  although  such  union  or  parish  be 
not  within  the  jurisdiction  of  such  justices.  (■•) 

Sec.  CI.  Where  any  order  has  been  made  for  the  payment  of  the 
future  charo-es  of  the  'lodging,  maintenance,  medicine,  clothing,  and 
care  of  any  lunatic  in  any  asylum,  (")  registered  hospital,  or  hcensed 
house,  such  order  shall  extend  to  and  be  applicable  in  respect  ot  the 
charo-es  of  the  lodging,  maintenance,  medicine,  clothing,  and  care  ot 
such''  lunatic  in  any  asylum,  registered  hospital,  or  hcensed  house  to 
which  he  may  be  removed  under  the  powers  of  this  or  any  other  Act, 
in  like  manner  as  if  such  charges  had  by  such  order  been  directed  to 
be  paid  to  the  treasurer  or  an  officer  or  the  proprietor  of  the  asylum, 
registered  hospital,  or  licensed  house  in  which  such  lunatic  may  tor 
the  time  being  be  confined.  .  . 

Sec  CII  Provided  always,  That  all  the  expenses  incurred  since 
the  29th  day  of  September,  1853,  or  hereafter  to  be  incurred,  in  and 
about  the  examination,  bringing  before  a  justice  (')  or  justices,  removal, 
lodffing,  maintenance,  medicine,  clothing,  and  care  ot  a  pauper  (  j 
lunatic  heretofore  or  hereafter  removed  to  an  asylum,  (»)  registered 
hospital,  or  licensed  house  under  the  authority  of  this  or  any  other 
Act,  who  would,  at  the  time  of  his  being  conveyed  to  such  asylum, 
hospital,  or  house,  have  been  exempt  from  removal  to  the  parish  (  ) 
of  his  settlement  or  the  country  of  his  birth  (")  by  reason  of  some 
provision  in  the  Act  of  the  session  holden  in  the  9th  and  10th  years  ot 


(')  9  Geo.  4,  c.  40,  s.  42 ;  R.  v.  Darion,  12  A.  &  E.  78  ;  R.  v.  St.  An- 
drew's,  Worcester,  4  Q.  B.  729 ;  R.  v.  Pixley,  4  Q.  B.  711. 

n  9  Geo.  4,  c.  40,  s.  42  ;  R.  v.  Pix%,  4  Q.  B.  /H-  ,  ,  -  r.  u 

(3)  8^9  Vic.  c.  126,  ss.  59,  63  ;  Wilson  v.  Overseers  of  Liverpool,  17  (i. 

The  order  might,  under  9  Geo.  4,  c.  40,  have  been  on  the  overseers  of  a 
parish  situate  in  another  county,  though  that  parish  did  not  contribute  to  the 
maintenance  of  the  county  lunatic  asylum  :  R.  v.  Pixley,  4  Q..  B-  711 

(  )  )9<  jhid  ('")  Ibid, 

m  Ibid.  \  )  ^  ^ 

('•)  R.  V.  Arnold,  18  Q.  B.  553. 
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Her  Majesty,  chapter  66,(')  shall  be  paid  by  the  ^ardians(=)  of  the 
parish  wherein  such  lunatic  shall  have  acquired  such  exemption  if 
such  parish  be  subject  to  a  separate  board  of  ^ardians,  or  by  the  over- 
seers (^)  of  such  parish  where  the  same  is  not  subject  to  such  separate 
board,  and  where  such  parish  shall  be  comprised  in  any  union,  {*)  the 
same  shall  be  paid  by  the  guardians,  and  be  charg-ed  to  the  common 
fund  of  such  union  so  long  as  the  cost  of  the  relief  of  paupers  rendered 
irremoveable  by  the  lastmentioned  Act  shall  continue  to  be  chargeable 
upon  the  common  funds  of  unions ;  and  no  order  shall  be  made 
under  any  provision  contained  in  this  or  any  other  Act  upon  the  parish 
of  the  settlement  in  respect  of  any  such  lunatic  pauper  during  the  time 
that  the  above-mentioned  charges  are  to  be  paid  and  charged  as  herein 
provided ;  and  section  5  of  the  Act  of  the  session  holden  in  the  12th 
and  13th  years  of  Her  Majesty,  chapter  103,  shall  be  repealed.  («) 

Under  this  section  the  following  cases  have  been  decided : — 
An  irremoveable  pauper  was  taken  from  a  parish  in  an  union 
to  the  workhouse  of  the  union,  and  when  there  the  expense  of  his 
relief  was  charged  to  another  parish  in  the  same  union,  by  the 
consent  (under  mistake  of  law)  of  the  guardians  of  the  latter 
parish.  After  the  passing  of  the  Act  7  &  8  Vict.  c.  101  (which 
enacts,  s.  56,  that  for  the  purposes  of  relief,  settlement,  or  remo- 
val of  poor  persons,  &c.,  the  workhouse  of  every  union  is  to  be 
deemed  to  be  situate  in  the  parish  to  which  each  poor  person 
respectively  to  be  relieved,  removed,  &c.,  is  or  has  been  charge- 
able), he  was  duly  removed  to  a  lunatic  asylum,  where  he  re- 
mained for  some  time,  still  at  the  charge  of  the  latter  parish  ; 
the  charge  was  afterwards  transferred  for  a  time  to  the  common 
fund  of  the  union  and  then  re-transferred.  No  adjudication  of 
his  settlement  was  ever  made.  It  was  held  that  the  expense  of 
the  lunatic  was  rightly  charged  under  16  &  17  Vic.  c.  97,  s.  102, 
to  the  common  fund. (7) 

A  pauper  lunatic  was  sent  to  a  county  asylum  from  a  township 


(')  See  9  10  Vic.  c.  99 ;  R.  v.  SI.  Ann's,  Blackfriars,  22  L.  J.  N  S  M  C 
137;  R.  Y.  Leaden  Roothing,  12  Q.  B.  181.  Lunacy  is  not  "  sickness  " 
within  the  meaning  of  9  &  10  Vic.  c.  99,  s.  4 :  22.  v.  Guardians  of  Manchester, 
and  if.  V.  Overneers  of  Hunslett,  5  W.  R.  20  ;  s.  c.  2  Jur.  N.  S.  1205-1207. 

(!)  ^'^C-  132.  (3)  Jhid.  (4) 

{')  The  cost  continues  to  be  so  chargeable:  12  Sc  13  Vic  c  103  «  1 - 
1?  f  !-  i^'"-  »•  1 J  14  ^  15  Vic.  c.  105,  *.  1  ;  15  §•  l&'Vic.  c.  H 

16  1/  Viccl;  17^  18  Vic.  c.  66  ;  18     19  Vic.  c.  47  ;  20  Vic.  c.  18. 
^^A   n   l^r.^  "^2'  *•  St.  Leonard's,  S/ioreditch, 
]ip:'S\i^  ''  fif''""                 ^6  Q.  B.  496;  R.  v.  Priest  Hution, 

17  Q.  B.  59;  and  R.  v.  Arnold,  18  Q.  B.  553. 
O  R-      IVesl  Ward  Union,  5  W.  R.  87. 
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A.  (not  a  township  in  any  union,  and  where,  by  residence,  she  had 
become  irremoveable)  ;  in  1851  justices  adjudged  her  settle- 
ment to  be  in  parish  B.,  and  directed  the  overseers  of  parish 

B.  to  pay  the  expenses  of  her  maintenance  in  the  asylum. 
The  overseers  paid  these  expenses  to  30th  September,  1853, 
when  they  refused  further  payment,  upon  the  ground  that  from 
that  date  the  Act  16  &  17  Vic.  c.  97,  s.  102,  transferred  the 
burden  of  maintenance  on  A.  by  reason  of  the  residence  there  of 
the  lunatic ;  the  treasurer  of  the  asylum  obtained  a  distress 
warrant  against  the  overseers  of  B.  for  the  recovery  of  the 
arrears,  and  under  that  warrant  goods  of  one  of  the  overseers  of 
B.  were  seized.  In  action  of  trespass  by  him  against  the  justices 
who  had  granted  the  warrant  it  was  held  by  the  Court  of  Ex- 
chequer (reversing  the  decision  of  the  Queen's  Bench),  that 
16  &  17  Vic.  c.  91,  s.  102,  by  implication,  annulled  the  order  of 
1851,  and  that  no  proceeding  on  the  part  of  parish  B.  was  neces- 
sary in  order  to  transfer  its  liability  to  the  maintenance  to  town- 
ship A.(i) 

Where  a  person  having  acquired  exemption  from  removal 
becomes  lunatic  and  chargeable,  the  parish  of  irremoveability  is 
under  the  above  section  liable  for  the  cost  of  his  maintenance, 
although  he  may  have  been  removed  to  the  lunatic  asylum  from 
another  parish. (2) 

Sec.  cm.  Provided  also,  That  any  guardians  (*)  or  overseers  {*)  who 
would  be  liable  under  any  provision  contained  in  this  Act  to  have  an 
order  made  upon  them  for  the  payment  of  any  money  may  pay  the 
same  without  any  such  order  being  made,  and  may  charge  the  same 
to  such  account  as  they  could  have  done  if  such  order  had  been 
made. 

Sec.  CIV.  If  it  appear  to  any  justice  (=)  or  justices  by  this  Act 
authorized  to  make  any  order  for  the  payment  of  money  for  the  main- 
tenance of  any  lunatic  (^)  that  such  lunatic  has  an  estate,  real  or  personal, 
applicable  to  his  maintenance,  and  more  than  sufficient  to  maintain  his 
family,  if  any,  he  or  they  shall,  by  an  order  under  his  or  their  hand 
and  seal  or  hands  and  seals,  C)  direct  the  overseers(s)  of  the  parish,  or  a 
reheving  officer(8)  of  the  parish  or  unionjOrthetreasurerC")  or  some  other 
oflBcer  of  the  county  to  which  such  lunatic  is  chargeable,  or  in  which 


(')  Knowles  v.  Troffbrd,  29  L.  T.  248. 

{})  R-  V  Leeds  Guardians,  5  W.  R.  259 ;  s.  c.  3  Jur.  N.  S.  292. 
(3)  Sec.  132.  (•')  I/Jid.  (')  Ibid.  («)  Ibid. 

C)  ISSr  19  Vic.  c.  105,  s.  15.  C)  Sec.  132.  (»)  Ibid. 

('»)  Ibid. 
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any  property  of  the  lunatic  may  be,  or  an  officer  of  the  asylum  (')  in 
which  the  lunatic  may  be,  to  seize  so  much  of  any  money,  and  to  seize 
and  sell  so  much  of  the  g-oods  and  chattels,  and  to  take  and  receive  so 
much  of  the  rents  and  profits  of  the  lands  and  tenements  of  such 
lunatic  and  other  income  of  such  lunatic,  as  may  be  necessary  to  pay 
the  charges  of  the  examination,  bringing  before  a  justice  or  justices, 
removal,  lodging,  maintenance,  clothing,  medicine,  and  care  of  such 
limatic,  accounting  for  the  same  to  such  justice  or  justices,  such  charges 
having  been  first  proved  to  the  satisfaction  of  such  justice  or  justices, 
and  the  amount  set  forth  in  such  order ;  and  if  any  trustee  or  other 
person  having  the  possession,  custody,  or  charge  of  any  property  of 
such  lunatic,  or  if  the  governor  and  company  of  the  Bank  of  Eng- 
land, or  any  other  body  or  person  having  in  their  or  his  hands  any 
stock,  interest,  dividend,  or  annuity  belonging  or  due  to  such  luna- 
tic, pay  any  money  according  to  any  such  order,  or  pay  any  money 
without  any  such  order,  to  the  guardians  (^)  of  any  union  or  parish,  or 
of  to  any  overseer  of  any  parish  not  in  a  union  or  under  a  board 
guardians,  or  to  the  treasurer  of  any  county,(')  or  any  other  officer  of 
any  county  authorized  to  receive  the  same,  to  defray  the  charges  paid 
or  incurred  by  or  on  behalf  of  such  parish,  union,  or  county  for  the 
examination,  bringing  before  a  justice  or  justices,  removal,  lodging, 
maintenance,  clothing,  medicine,  and  care  of  such  lunatic,  the  receipt 
of  the  person  authorized  to  receive  such  money  under  such  order,  or 
of  such  guardians,  overseer,  or  treasurer,  or  other  officer,  shall  be  a 
good  discharge  to  such  trustee,  governor,  and  company,  or  other  body 
or  person  as  aforesaid. (^) 

Sec.  CV.  The  liability  of  any  relation  or  person  to  maintain  any 
lunatic(*)  shall  not  be  taken  away  or  affected  where  such  lunatic  is  sent 
to  or  confined  in  any  asylumj^;")  registered  hospital,  or  licensed  house, 
by  any  provision  herein  contained  concerning  the  maintenance  of  such 
lunatic. (') 

Sec.  CVI.  If  any  person  feel  aggrieved  by  any  refusal  of  an  order 
of  any  justice  or  justices(^)  as  aforesaid,  such  person  may  appeal  to 
the  next  General  or  Quarter  Sessions  of  the  peace  for  the  county  (^)  or 
borough  ('Oj  where  the  matter  of  appeal  has  arisen,  the  person  so  appeal- 
ing having  given  to  the  justice  or  justices  against  whom  such  appeal  is 
made  14  clear  days'  notice  of  such  appeal,  and  such  Sessions  are  hereby 
authorized  and  required  to  hear  and  determine  the  matter  of  such 
appeal  in  a  summary  way,  and  their  determination  shall  be  final  and 
conclusive. 

Sec.  CVII.  The  overseersC)  of  any  parish,(")  and  the  guardians 
of  any  union  ('^)  or  parish,  and  the  clerk  of  the  peace  (")  of  any 
county,  obtaining  any  order  under  this  Act  adjudging  the  settle- 


(■)  Sec.  132.  O  Ibid.  O  Ibid. 

V)  See  7     8  Vic.  c.  101,  «.  27 ;  anQ,  181,  n.  13 ;  and  8  ^9  Vic.  c.  126 ; 
R.  y.  Si.  Peter  in  Barton  on- Humber,  17  Q.  B.  630. 
(•)  .S'ec.  132.  (6)  Ibid. 

0  See  43  Eliz.  c.  2,  i.  7  ;  59  Geo.  3,  c.  12,  s.  26;  4  <5-  5  Wm.  4,  e.  76, 
».  78;  13  ^14  Vice.  101.,.  5.  '         '  '  « 

(')  Sec.  132.  (»)  Ibid.  ('»)  Ihid.  (")  Ibid. 

(")  Ibid.  ('3)  Ibid.  (H)  Ibid.  (I")  Ibid. 
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ment  of  any  lunatic  (')  to  be  in  any  parish,  shall,  within  a  reasonable 
time  after  such  order  has  been  made,  send  or  deUver,  by  post  or  other- 
wise, to  the  overseers  or  guardians  of  the  parish  in  which  such  lunatic 
is  adjudged  to  be  settled,  a  copy  or  duplicate  of  such  order,  and  also  a 
statement  in  writing  under  their  or  his  hands  or  hand,  or  where  they 
are  the  guardians  of  a  union  or  parish  under  the  hands  of  any  three  or 
more  of  such  guardians,  stating  the  description  and  address  of  the  over- 
seers, guardians,  or  clerk  of  the  peace  obtaining  such  order,  and  the 
place  of  confinement  of  the  lunatic,  and  setting  forth  the  grounds  of 
such  adjudication,  including  the  particulars  of  any  settlement  or  settle- 
ments relied  upon  in  support  thereof;  and  on  the  hearing  of  any 
appeal  against  any  such  order,  it  shall  not  be  lawful  for  the  respondents 
to  go  into  or  give  evidence  of  any  other  grounds  in  support  of  such 
order  than  those  set  forth  in  such  statement. 

It  seems  that  the  description  and  address  of  the  guardians 
subscribing  the  statement  are  sulficiently  given  by  adding  to 
their  names  the  words  "  guardians  of  the  poor  of  the  parish 
of  {the  name  of  the  parish)"  (2) 

Sec.  CVIII.  If  the  guardians  (')  of  any  union (*)  or  parish,^)  or 
the  overseers(«)  of  any  parish,  feel  aggrieved  by  any  such  order  as 
aforesaid  adjudging  the  settlement  of  any  lunatic,(')  they  or  he  may 
appeal(«)  against  the  same  to  the  next  General  Quarter  Sessions  ot  the 
peace  for  the  countv  in  behalf  of  which  such  order  has  been  obtamed, 
or  m  which  the  union  or  parish  obtaining  such  order  is  situate,  or  in 
case  such  parish  or  union  extend  into  several  jurisdictions,  then  to  the 
next  General  Quarter  Sessions  of  the  peace  for  the  county  ( )  or 
borough(>»)  in  which  the  asylum,C')  registered  hospital,  or  hcensed 
house  in  which  such  lunatic  is  or  has  been  confined  is  situate,  and  sucH 
Sessions  upon  hearing  the  said  appeal  shaU  have  full  power  hnally  to 
determine  the  matter.  ('^) 

Where  an  order  adjudging  a  settlement  is  made  under  this  Act 
upon  the  overseers  of  a  parish  within  a  union,  the  overseers  may, 
as  well  as  the  guardians  of  the  poor  of  the  union,  appeal.  If  both 
appeal  the  appeals  ought  to  be  brought  on  at  the  same  time.  C^) 

Sec.  CIX.  The  clerk  to  the  justices{'*)  making  any  order  adjudging 
the  settlement  of  any  lunatic,C^)  or  the  clerk  of  the  peaceC'')  m  the  case 


Sec  132.         n  R.  v.  Manchester  Guardians,  5  W.  R.  20. 
O  Sec.  132.        C)  Ibid.  Ibid.        {')  Ibid.        (')  Ib^d• 

H  The  guardians  and  overseers  might  appeal  separately  or  jointly: 
8^  9  '20.  «•  62;  R.  V.  Lancashire  J.,  12  Q.  B.  305;  R.  v. 

Middlesex  J.,  2  Q.  B.  433. 

(9)  Sec.  132.        ('»)  Ibid.        (")  Ibid. 

Heston  v.  St.  Bride's,  1  El.  &  Bl.  588.  t   •  ^ 

(")  R.  V.  Yorkshire  West  Riding  J.,  5  W.  R.  73  ;  but  see  Erie,  J.,  in  that 


case 


(")  Stc.  132.       ('^)  Ibid.       Q')  Ibid. 
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hereinafter  provided  for,  shall  keep  the  depositions  upon  which  such 
order  was  made,  and  shall  within  seven  days  furnish  a  copy  of  such 
depositions  to  any  party  authorized  to  appeal  against  such  order,  if 
such  party  apply  for  such  copy,  and  pay  for  the  same  at  the  rate  of 
twopence  for  every  folio  of  72  words  ;  provided  that  no  omission  or 
delay  in  furnishing  such  copy  of  the  depositions  shall  be  deemed  or 
construed  to  be  any  ground  of  appeal  against  the  order :  Provided 
also,  that  on  the  trial  of  any  appeal  against  any  such  order,  no  such 
order  shall  be  quashed  or  set  aside  either  wholly  or  in  part  on  the 
ground  that  such  depositions  do  not  furnish  sufficient  evidence  to 
support,  or  that  any  matter  therein  contained  or  omitted  raises  an 
objection  to  the  order,  or  grounds  on  which  the  same  was  made  :  Pro- 
vided also,  that  if  the  justices  who  make  any  such  order  have  not 
any  clerk,  they  shall  send  or  deliw-er  the  depositions  to  the  clerk  of  the 
peace  of  the  county  or  borough  to  the  General  Quarter  Sessions  whereof 
the  appeal  against  such  order  is  given  by  this  Act,  and  the  party  ob- 
taining such  order  shall,  in  such  statement  of  grounds  of  adjudica- 
tion as  aforesaid,  state  that  such  justices  have  not  any  clerk. 

Sec.  ex.  No  appeal  shall  be  allowed  against  any  such  order  if 
notice  in  writing  of  such  appeal  be  not  sent  or  delivered  by  post  or 
otherwise  to  the  party  on  whose  apphcation  the  order  was  'obtained 
withm  the  space  of  21  days  after  the  sending  or  delivery,  as  herein- 
before directed,  of  a  copy  or  duplicate  of  such  order  and  such  statement 
as  hereinbefore  mentioned,  unless  within  such  period  of  21  days  a  copy 
of  the  depositions  shall  have  been  applied  for  as  aforesaid  by  the  party- 
intending  to  appeal,  in  which  case  a  further  period  of  14  days  after 
the  sending  of  such  copy  shall  be  allowed  for  the  giving  of  such  notice 
of  appeal.  (') 

Sec.  CXI.  In  every  case  where  notice  of  appeal  against  such  order 
13  CTven  the  appellant  shall,  with  such  notice,  or  14  days  at  least 
before  the  first  day  of  the  sessions  at  which  such  appeal  is  intended  to 
be  tned,  send  or  dehver  by  post  or  otherwise  to  the  respondent  a 
statement  m  wntmg  under  their  or  his  hands  or  hand,  or  where  the 
appellants  are  the  guardians  (^)  of  any  union  0  or  parish,  (5)  under  the 
hands  of  any  three  or  more  of  such  guardians,  of  the  grounds  of  such 
appeal ;  and  it  shall  not  be  lawful  for  the  appellant  on  the  hearing-  of 
any  appeal  to  go  into  or  give  evidence  of  any  other  grounds  of  appeal 
than  those  set  forth  m  such  statement.  ^' 

Sec.  CXII.  Upon  the  hearing  of  any  appeal  against  any  such 
order  no  objection  whatever  on  account  of  any  defect  in  the  form  of 
setting  forth  any  ground  of  adjudication  or  appeal  in  anv  such  state- 
ment shall  be  allowed,  and  no  objection  to  the  reception  of  legal  evi- 
dence offered  in  support  of  any  such  ground  alleged  to  be  set  forth  in 
any  such  statement  shall  prevail  unless  the  Court  be  of  opinion  that 
uch  alleged  ground  is  so  imperfectly  or  incon-ectly  set  forth  as  to  be 
-utticient  to  enable  the  party  receiving  the  same  to  inquire  into  the 


J-*  wf    ^  ^  ^-     GlamoryamhireJ.,  13  Q.  B.  561. 

(.  ;  When  an  act  ig  required  by  statute  to  be  done  so  mar.y  days  at  least 
before  a  g.ven  event  the  time  mu.t  be  reckoned  exclurlinir  both  the  day  of  the 
act  and  that  of  the  event :  R.  v,  BhrnpHhire  J.,  8  A.  Cc  li.  173 

(')  S^'^-  132.  i^)  U,a.  ii^ij^ 
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subject  of  such  statement,  and  to  prepare  for  trial :  Provided  always, 
that  in  all  cases  where  the  Court  is  of  opinion  that  any  such  objec- 
tion to  such  statement  or  to  the  reception  of  evidence  ought  to  prevail^ 
it  shall  be  lawful  for  such  Court,  if  it  so  think  fit,  to  cause  any  such 
statement  to  be  forthwith  amended  by  some  officer  of  the  Court,  or 
otherwise,  on  such  terms  as  to  payments  of  costs  to  the  other  party, 
or  postponing-  the  trial  to  another  day  in  the  same  sessions,  or  to  the 
next  subsequent  sessions,  or  both  payment  of  costs  and  postponement, 
as  to  such  Court  appears  just  and  reasonable.  (') 

The  signature  of  the  guardians  of  the  poor  of  a  township  to 
the  statement  of  grounds  of  adjudication  under  s.  107  of  this 
Act  is  part  of  such  statement  and  may  therefore  be  amended 
under  this  section.  {^) 

Sec.  CXIII.  If,  upon  the  trial  of  any  appeal  against  any  such 
order,  or  upon  the  return  to  a  writ  of  certiorari,  any  objection  be 
made  on  account  of  any  omission  or  mistake  in  the  drawing  up  of 
such  order,  and  it  be  shown  to  the  satisfaction  of  the  Court  that  suffi- 
cient grounds  were  in  proof  before  the  justices (^)  making  such  order 
to  have  authorized  the  drawing  up  thereof  free  from  the  said  omission 
or  mistake,  it  shall  be  lawful  for  the  Court,  upon  such  terms  as  to 
payment  of  costs  as  it  think  fit,  to  amend  such  order  and  to  give 
udgment  as  if  no  such  omission  or  mistake  had  existed :  Provided 
always,  that  no  objection  on  account  of  any  omission  or  mistake  in 
any  such  order  brought  up  upon  a  return  to  a  writ  of  certiorari  shall 
be  allowed,  unless  such  omission  or  mistake  have  been  specified  in  the 
rule  for  issuing  such  writ  of  certiorari. 

Sec.  CXIV.  If  either  of  the  parties  to  the  said  appeal  shall  have 
included  in  the  statement  of  grounds  of  adjudication  or  of  appeal 
sent  to  the  opposite  party  any  ground  or  grounds  in  support  of  the 
order  or  of  appeal  which,  in  the  opinion  of  the  Court  determining  the 
appeal,  is  or  are  frivolous  and  vexatious,  such  party  shall  be  liable,  at 
the  discretion  of  the  said  Court,  to  pay  the  whole  or  any  part  of  the 
costs  incurred  by  the  other  party  in  disputing  any  such  ground  or 
grounds. 

Sec.  CXV,  Upon  every  such  appeal  the  Court  before  whom  the 
same  is  brought  shall  and  may,  if  they  think  fit,  order  and  direct  the 
party  against  which  the  same  is  decided  to  pay  to  the  other  such  costs 
and  charges  as  may  to  such  Court  appear  just  and  reasonable,  and  shall 
certify  the  amount  thereof. 

Sec.  CXVI.  The  decision  of  the  Court  upon  the  hearing  of  any 
appeal  against  any  such  order,  as  well  upon  the  sufficiency  and  effect 
of  the  statement  of  the  grounds  in  support  of  the  order  and  appeal, 
and  of  the  copy  or  duplicate  of  the  order  sent  to  the  appellant  parish 
or  county,  as  upon  the  amending  or  refusing  to  amend  the  order  as 


(')  See  11  <^  12  Vic.  c.  31,  «.  8;  Killymaenllyd  v.  St.  Michael's,  Pem- 
broke, 21  L.  j.  79  m. 

(2)    B.  V.  Manchester  Guardians,  5  W.  R.  20.  C)  Sec.  132. 
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aforesaid,  or  the  statement  of  grounds,  shall  be  final,  and  shall  not 
be  liable  to  be  reviewed  in  any  court  by  means  of  a  writ  of  certiorari 
or  mandamus  or  otherwise. 

Sec.  CXYII.  In  any  case  in  which  an  order  has  been  made  as 
aforesaid,  and  a  copy  or  duphcate  thereof  sent  as  herein(i)  required, 
it  shall  and  may  be  lawful  for  the  party  who  has  obtained  such  order, 
whether  any  notice  of  appeal  against  such  order  has  or  has  not  been 
aiven,  and  whether  any  appeal  has  or  has  not  been  entered,  to  aban- 
don such  order,  by  notice  in  writing  under  the  hand  or  hands  of  such 
party,  or,  where  such  order  has  been  obtained  by  the  guardians  (2)  or 
any  union,  (^)  under  the  hands  of  any  three  or  more  of  such  guardians, 
to  "be  sent  by  post  or  delivered  to  the  appellant  or  the  party  entitled 
to  appeal,  and  thereupon  the  said  order  and  all  proceedings  consequent 
thereon  shall  become  and  be  null  and  void  to  all  intents  and  purposes 
as  if  the  same  had  not  been  made,  and  shall  not  be  in  any  way  given 
in  evidence,  in  case  any  other  order  for  the  same  purposes  shall  be 
obtained  :  Provided  always,  that  in  all  cases  of  such  abandonment 
the  party  so  abandoning  shall  pay  to  the  appellant  or  the  party  en- 
titled to  appeal  the  costs  which  he  has  incurred  by  reason  of  such 
order  and  of  all  subsequent  proceedings  thereon ;  which  costs  the 
proper  officer  of  the  Court  before  whom  any  such  appeal  (if  it  had  not 
been  abandoned)  might  have  been  brought  shall,  upon  application, 
tax  and  ascertain  at  any  time,  whether  the  Court  be  sitting  or  not, 
upon  production  to  him  of  such  notice  of  abandonment,  and  upon 
proof  to  him  that  such  reasonable  notice  of  taxation,  together  with  a 
copy  of  the  bill  of  costs,  has  been  given  to  the  overseers,  guardians, 
or  clerk  of  the  peace  abandoning  such  order,  as  the  distance  between 
the  parties  shaU  in  his  judgment  require ;  and  thereupon  the  sum 
allowed  for  costs,  including  the  usual  costs  of  taxation,  which  such 
officer  is  hereby  empowered  to  charge  and  receive,  shall  be  endorsed 
upon  the  said  notice  of  abandonment,  and  the  said  notice  so  endorsed 
shall  be  filed  among  the  records  of  the  said  court. 

Sec.  CXVIII.  The  provisions  of  this  Act  for  and  concerning  the 
payment  of  expenses  incurred  or  to  be  incurred  in  relation  to  pauper(*) 
funaticsC')  shall  be  apphcable  with  respect  to  persons  confined  as  pauper 
lunatics  sent  to  any  asylum,  (")  registered  hospital,  or  licensed  house 
under  any  other  Act  authorizing  their  reception  therein  as  pauper 
lunatics,  and  (save  as  herein  otherwise  provided  concerning  any  luna- 
tic who  shall  appear  to  have  an  estate,  real  or  personal,  applicable  to 
his  maintenance)  with  respect  to  all  other  lunatics  sent  to  any  asylum, 
registered  hospital,  or  licensed  house  under  any  order  of  a  justice  or 
justices  made  under  this  Act,  or  the  Acts  hereby  repealed,  or  any  of 
them,  as  if  such  last-mentioned  lunatics  were  at  the  time  of  being  so 
Bent  actually  chargeable  to  the  parish  from  which  they  have  been  or 
shall  be  sent-C) 

Sec.  CXIX.  In  every  case  of  an  inquiry,  investigation,  dispute,  or 
appeal  as  to  the  parishC)  in  which  a  pauper  (')  ]unatic('")  is  settled,  the 


(')  Sec.  116.  O  Sec.  132.  lOid. 

(*)  Ifnd.  Ibid.  (")  Ibid. 

C)  See  Sec.  117:  and  fl.  v.  Wiru/ord,  13  Q.  B.  880. 
(')  Sec.  132.  O  Ibid.  C)  Ibid. 
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JTuardianSjC)  clerks  of  the  guardians,  relieving  officers,  («)  and  over- 
seers(5)  of  every  union ('')  including  any  parish,  or  of  any  parish, 
which  parish  respectively  is  interested  in  such  inquiry,  investigation, 
dispute,  or  appeal,  and  every  person  duly  authorized  by  them  respec- 
tively, and  the  clerk  of  the  peace{*)  of  any  county  interested  in  such 
inquiry,  investigation,  dispute,  or  appeal,  and  every  person  duly  au- 
thorized by  such  clerk  of  the  peace,  shall  at  all  reasonable  times  be 
allowed  free  access,  in  the  presence  of  the  medical  attendant  to  the 
lunatic,  to  examine  him  as  to  the  premises. 

Sec.  CXX.  On  the  death,  discharge,  or  removal  of  any  pauperf ) 
from  any  asylum,  C)  registered  hospital,  or  hcensed  house,  the  neces- 
sary expenses  attending  the  burial,(«)  discharge,  or  removal  of  such 
pauper  shall  be  borne  by  the  uuion(9)  or  parish('°)  (if  any)  to  which  such 
pauper  is  chargeable,  as  hereinbefore  provided,  or  if  such  pauper  be 
chargeable  to  a  county  (")  as  hereinbefore  provided,  then  by  such  county, 
and  shall  be  paid  by  the  guardiansC'-')  of  such  union  or  parish,  or  by  the 
overseers  of  such  parish  if  not  in  a  union  or  under  a  board  of  guar- 
dians, or  by  the  treasurer  of  such  county.(") 

Sec  CX'XI.    If  any  overseer,  C^)  or  any  treasurer  of  any  county,(«i) 
upon  whom  any  order  of  justices(")  for  the  payment  of  money  under  the 
provisions  of  this  Act  or  of  any  Act  hereby  repealed  is  made,  shall  refuse 
or  neglect  for  the  space  of  20  days  next  after  due  notice  of  such 
order  to  pay  the  money  so  ordered  to  be  paid,  the  said  money, 
too-ether  with  the  expenses  of  recovering  the  same,  shall  be  recovered 
by  distress  and  sale  of  the  goods  of  the  overseer  or  treasurer  so 
refusing  or  neglecting,  by  warrant  under  the  hands  and  seals  ot  any 
two  iustices  hereby  authorized  to  make  the  order  for  payment  of  the 
money  aforesaid,  or  by  an  action  at  law,  or  by  any  other  proceeding 
in  any  court  of  competent  jurisdiction,  against  such  ovei;8eer  oi 
treasurer  :  and  if  the  guardians      upon  whom  any  such  order  is  made 
refuse  or  neglect  for  such  time  as  aforesaid  to  pay  the  money  so  ordered 
to  be  paid,  the  same,  together  with  the  expenses  of  recovering  the 
same,  may  be  recovered  by  an  action  at  law  or  by  any  other  proceed- 
ing in  any  such  court ;  and  in  case  of  any  such  action  or  proceeding 
no  objection  shall  be  taken  to  any  default  or  want  of  form  in  any 
order  of  admission  or  maintenance,  or  in  any  certificate  or  adjudica- 
tion under  this  Act,  if  such  order  or  adjudication  shall  not  have  been 
appealed  against,  or  if  appealed  against  shall  have  been  affirmed 
^  Sec.  CXXII.  Anyphysician,surgeon,orapothecaryC«)whoshallsign 

any  certificate  contrary  to  any  of  the  P''o;i«i°"« 
for  everv  such  offence  forfeit  any  sum  not  exceeding  £20 and  any 
physician,  surgeon,  or  apothecary  who  shall  falsely  st'^te  or  certify 
anything  in  any  certificate  under  this  Act  and  any  person  who  shall 
si/n  any  certificate  under  this  Act,  in  which  he  shall  be  described  as  a 
physician,  surgeon,  or  apothecary,  not  being  a  physician,  surgeon,  or 


(')  See.  132.  O  -^irf. 

(^)  Ibid.  C)  Ibid. 

(./)  Ibid.  n  Ibi'^: 

•9  Uid.  n  Sec.  127. 


C)  Ibid. 

(')  Ibid. 
(9)  Sec.  132. 
('3)  Ibid. 
(>')  Ibid. 


(<)  Ibid. 

Ibid. 
l»)  Ibid. 
('«)  Ibid. 
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apothecary  respectively  within  the  meaning  of  this  Act,  shall  be  guilty 
or  a  misdemeanor. 

Sec.  CXXIII.  If  any  superintendent,  officer,  nurse,  attendant, 
servant,  or  other  person  employed  in  any  asylum(')  strike,  wound,  ill- 
treat,  or  wilfully  neglect  any  lunatic  (-)  confined  therein,  he  shall  be 
guilty  of  a  misdemeanor,  and  shall  be  subject  to  indictment  for  every 
such  offence,  or  to  forfeit  for  every  such  offence,  on  a  summary  con- 
viction thereof  before  two  justices,  (^)  any  sum  not  exceeding  £20  nor 
less  than  £2. 

Sec.  CXXIV.  If  any  superintendent,  officer,  or  servant  in  any 
asylum  shall,  through  wilful  neglect  or  connivance,  permit  any  patient 
in  any  case  to  quit  or  escape  from  such  asylum,  or  be  at  large  without 
such  order  as  m  this  Act  mentioned  (save  in  the  case  of  temporary 
absence  authorized  under  the  regulations  of  the  committee  of  visitors), 
or  shall  secrete,  or  abet  or  connive  at  the  escape  of  any  such  person, 
he  shall  for  every  such  offence  forfeit  and  pay  any  sum  not  more  than 
£20  nor  less  than  £2, 

Sec.  CXXV.  Every  committee  of  visitors  may  sue  and  be  sued 
in  the  name  of  their  clerk ;  and  no  action  brought  or  commenced  by 
or  against  any  such  committee  of  visitors  in  the  name  of  their  clerk 
shall  abate  or  be  discontinued  by  the  death  or  removal  of  such  clerk, 
but  the  clerk  for  the  time  being  to  the  visitors  shall  always  be  deemed 
plaintiff  or  defendant  in  such  action,  as  the  case  may  be.{'') 

In  a  suit  for  specific  performance  of  a  contract  by  visitors  for 
the  site  of  a  lunatic  asylum,  it  was  held  on  demurrer  that  the 
treasurer  was  not  a  necessary  party,  although  the  purchase-money 
was  to  be  raised  by  rates  to  be  received  by  the  treasurer  because 
he  was  compellable  to  pay  it  over  to  the  clerk. (5) 

Sec.  CXXVI.  It  shall  be  lawful  for  the  secretary  of  the  Com- 
missioners in  Lunacy,  by  their  order,  to  prosecute  or  proceed  against 
any  person  for  any  offence  against  this  Act,  and  for  the  clerk  to  any 
committee  of  visitors  of  any  asylum,(5)  by  their  order,  to  prosecute  or 
proceed  against  any  person  for  any  offence  against  this  Act  committed 
by  any  officer  or  servant  belonging  thereto  or  employed  therein  ;  and 
such  secretary  or  clerk  acting  as  the  prosecutor  or  complainant  in  any 
such  prosecution  or  proceeding  shall  be  competent  to  be  a  witness 
therein,  in  the  .°.ame  manner  as  if  he  were  not  such  prosecutor  or 
complainant ;  and  no  such  prosecution  or  proceeding  shall  abate  or  be 
discontinued  by  reason  of  the  death  or  removal  of  such  secretary  or 
clerk,  but  liis  successor  shall  come  and  be  in  his  place. 

Sec.  CXXVII.    All  penalti  es  and  forfeitures  imposed  by  this  Act 
shall  and  may  be  recovered  summarily  before  two  justices C)  in  manner 
provided  by  the  Act  of  the  12th  year  of  Her  Majesty,  "  to  facilitat 
the  performance  of  the  duties  of  justices  of  the  peace  out  of  sessions, 


(')  Sec.  132.  (>)  Ibid.  (3)  Ibid. 

(*)  8  §•  9  Vic.  c.  126,  »,  16;  Kendall  v.  King,  4  W.  R,  389. 

DevenUh  v.  Brmon,2  Jur.  N.  S.  1043.  C)  Sec.  132. 

(!)  Ibid. 
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within  England  and  Wales,  with  respect  to  summary  convictions  and 
orders ;"  and  such  penalties  and  forfeitures,  when  recovered  upon 
proceedings  taken  by  the  secretary  of  the  commissioners,  shall  be 
paid  to  such  secretary,  and  be  applied  and  accounted  for  by  him  in 
like  manner  as  money  received  for  licenses  for  the  reception  of  luna- 
tics (')  granted  by  the  said  commissioners,  and  when  recovered  upon 
proceedings  taken  by  the  clerk  to  any  committee  of  visitors  of  any 
asylum  shall  be  paid  to  the  treasurer  of  such  asylum,  (=)  to  be  by  him 
applied  for  the  purposes  of  such  asylum  in  such  manner  as  such  com- 
mittee may  think  fit  and  direct,  and  in  all  other  cases  shall  be  paid  to 
the  treasurer  of  the  county  or  borough  (')  for  which  the  justices  by 
whom  the  person  convicted  of  such  offence  have  acted  in  such  con- 
viction. , 

Sec.  CXXVIII.  Any  person  who  thinks  himself  aggrieved  by  any 
orders  or  determination  of  any  justices(^)  under  this  Act  other  than 
orders  adjudicating  as  to  the  settlement  of  any  lunatic(5)  pauper,{ )  and 
providing  for  his  maintenance,  may,  within  torn-  calendar  months  alter 
such  order  or  determination  made  or  given,  appeal  to  the  General  or 
Quarter  Sessions,  the  person  appealing  having  first  given  at  least  14 
clear  days'  notice  in  writing  of  such  appeal  and  the  nature  and 
matter  thereof  to  the  person  appealed  against,  and  forthwith  atter 
such  notice  entering  into  a  recognizance  before  some  justice  ot  the 
peace,  with  two  sufficient  sureties,  conditioned  to  try  such  appeal, 
and  to  abide  the  order  and  award  of  the  said  Court  thereupon ;  and 
the  said  General  or  Quarter  Sessions,  upon  proof  of  such  notice  and 
recognizance  havmg  been  given  and  entered  into,  shall  in  a  sum- 
mary way  hear  and  determine  such  appeal,  or,  if  they  think  proper, 
adjourn  the  hearing  thereof  until  the  next  general  or  quarter  ses- 
sions, and  if  they  see  cause  may  reduce  any  penalty  or  forteiture  to 
not  less  than  one-fourth  of  the  amount  imposed  by  this  Act,  and 
may  order  any  money  to  be  returned  which  shall  have  been  levied  in 
pursuance  of  such  order  or  determination,  and  may  also  award  such 
further  satisfaction  to  be  made  to  the  party  injured,  or  such  costs  to 
either  of  the  parties,  as  they  shall  judge  reasonable  and  proper  ;  and 
all  such  determinations  of  the  said  General  or  Quarter  Sessions  shaU  be 
final,  binding,  and  conclusive  upon  aU  parties  to  aU  mtents  and  pui- 

^°Sec^CXXIx!'  The  council  of  every  borough  which  shall  within 
six  months  after  the  passing  of  this  Act  by  writing  under  thj 
common  seal,  give  notice  to  one  of  Her  Majesty's  pnncipal  Se^^^^^^^^^ 
taries  of  State  of  the  intention  of  such  council  to  take  upon  itselt 
he  duties,  powers,  and  authorities  hereinbefore  imposed  or  confen-ed 
upon  or  g  vL  to  the  justices  ^)  of  the  borough,(«)  shall  from  and  after 
the  eivini  of  such  notice  be  subject  to  and  have  and  exercise  aU  the 
dutii,  powers,  and  authorities  of  and  for  erectmg  and  providing 
a^y  ur^s  n  and  carrying  into  execution  the  purposes  of  this  Act  which 
bv  hS  Act  are  imposed  or  conferred  upon  or  given  to  the  justices  of 
such  borough,  or  upon  any  committee  of  visitors  to  be  appomted  as 
dlected  bf  his  Act,  and  all  liabilities  and  contracts  incurred  or 


(.)  See.  U2.      C)  ^a.         O  rbi<L         C)  Ibid  O  IM. 

e!  lOid,  O  Ibid.  Ibid.        C)  Ibid. 
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entered  into  by  such  justices  or  committee  on  behalf  of  such  borough 
under  this  Act,  or  any  Act  hereby  repealed,  shall  thereupon  become 
transferred  to  and  obligatory  upon  such  council  to  the  same  extent 
as  they  would  have  been  binding  or  obligatory  on  such  justices  or 
committee,  and  all  matters  and  things  which  in  this  Act  are  required 
to  be  done  at  any  general  or  quarter  sessions,  or  at  any  meeting  of 
the  justices  of  such  borough,  may  and  shall  thenceforth  be  done  at 
any  meeting  of  the  council  of  such  borough,  and  all  notices  which 
by  this  Act  are  required  to  be  given  to  or  by  the  clerk  of  the  "peace 
shall  and  may  thenceforth  be  given  to  or  by  the  town  clerk  of  such 
borough.  (') 

Sec.  CXXX.  It  shall  and  may  be  lawful  for  the  council  of  any 
such  borough  to  confer  upon  any  committee  to  be  appointed  by 
such  council  such  of  the  powers  and  authorities  which  by  this 
Act  are  conferred  upon  any  committee  of  visitors  to  be  appointed 
theretmder  as  to  such  council  shall  seem  fit. 

Sec.  CXXXI.  Every  city,  town,  liberty,  parish,  (2)  place,  or 
district,  not  being  a  borough  or  part  of  a  borough  within  the  meaning 
of  this  Act,(3)  shall  for  all  the  purposes  of  this  Act  be  annexed  to  and 
be  treated  and  rated  as  part  of  the  county  within  which  the  same  is 
situate,  or  if  such  city,  town,  liberty,  parish,  place,  or  district  be 
shuate  partly  in  one  county  and  partly  in  another,  then  to  and  as 
part  of  such  one  of  the  same  counties  of  such  city,  town,  liberty, 
parish,  place,  or  district  may  have  been  annexed  to  under  the  said 
Act  of  the  8th  and  9th  years  of  Her  Majesty,  hereby  repealed,  or 
if  not  already  so  annexed,  then  to  and  as  part  of  such  one  of  the 
same  counties  as  one  of  Her  Majesty's  principal  Secretaries  of  State 
shall  by  writing  under  his  hand  and  seal  direct,  and  shall  contribute 
rateably  to  the  expenses  of  the  asylum  (■*)  of  the  county  to  which  it  is 
or  shall  be  so  annexed,  whether  such  asylum  have  been  provided 
before  or  after  the  passing  of  this  Act,  and  shall  for  the  purposes  of 
this  Act  be  within  the  jurisdiction  of  the  justices(^)  of  such  county ; 
and  in  every  case  in  which  any  such  city,  town,  liberty,  parish,' 
place,  or  district  as  aforesaid  is  or  shall  be  annexed  to  a  county  in 
which  an  asylum  has  been  or  shall  have  been  already  erected  or  pro- 
vided, and  such  city,  town,  liberty,  parish,  place,  or  district  shall  not 
have  contributed  as  provided  by  law  towards  the  expenses  incurred 
in  erectmg  or  providing  such  asylum,  the  present  or  any  future  com- 
mittee of  visitors  of  such  asylum  shall,  as  soon  as  conveniently  may 
be  after  the  passing  of  this  Act,  or  after  such  annexation,  lix  a  sum 
to  be  paid  by  the  city,  town,  liberty,  parish,  place,  or  district  so 
annexed  towards  the  expenses  then  already  iucui-red  in  erecting  or 
providing  such  a.sylum,  in  due  proportion  to  the  population  of  such 
city,  town,  liberty,  parish,  place,  or  district,  and  of  the  county  to 
which  it  shall  be  annexed,  according  to  the  last  returns  imaer  the 
authority  of  Parliament,  and  the  same  shall  be  paid  by  every  such 
city,  town,  liberty,  parish,  place,  or  district,  to  the  treasurer  of  such 
asylum,  and  shall  be  levied  and  raised  by  such  city,  town, 
liberty,  parish,  place,  or  district,  by  a  rate  to  be  made  therein 


(')  18  Srld  Vic.  c.  105,  *.  0. 
JOid. 
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in  the  same  manner  as  any  rate  to  be  made  therein  for  the 
purpose  of  levying  or  raising  any  other  monies  hereby  directed  to  be 
levied  and  raised  for  the  purposes  of  this  Act ;  and  the  justices  for 
the  county  to  which  such  city,  town,  liberty,  parish,  place,  or  district 
is  or  shall  be  annexed  as  aforesaid,  in  general  or  quarter  sessions, 
are  hereby  authorized  and  required  to  make  such  rate  as  aforesaid  ; 
and  the  sum  so  paid  by  such  city,  town,  liberty,  parish,  place,  or 
district  shall  be  applied  by  the  treasurer  of  the  asylum  to  whom_  the 
same  shall  have  been  paid  in  such  manner  as  the  committee  of  visitors 
shall  direct,  according  to  the  provisions  and  for  carrying  into  execu- 
tion the  purposes  of  this  Act.  .      ^  i,  • 

Sec.  CXXXII.    In  this  Act  the  words  and  expressions  toiiowmg 
shall  have  the  several  meanings  hereby  assigned  to  them,  unless  there 
be  something  in  the  subject  or  context  repugnant  to  such  construc- 
tion (that  is  to  say),  J  J-  •  •  e 
"County"  shall  mean  every  county,  riding,  and  division  ot  a 
county,  county  of  a  city,C)  county  of  a  town,  and  shall 
include  every  city,  town,  parish,  place,  or  district  by  this  Act 
annexed  to  a  county  for  the  purposes  hereof : 
"  Borough"  shaU  mean  every  borough,  town  and  city  corporate 

having  a  quarter  sessions,  recorder,  and  clerk  of  the  peace : 
"Parish"  shall  mean  any  parish,  township,  vill,  tithuig  extrapa- 

rochial  place,  or  place  maintaining  its  own  poor  : 
"  Union"  shall  mean  a  union  of  parishes  formed  under  the  Act  ot 
the  5th  year  of  King  William  the  Fourth,  intituled  An  Act 
for  the  Amendment  and  better  Administration  of  the  Laws 
relating  to  the  ReUef  of  the  Poor  in  England  and  Wales,  _  or 
under  the  Act  of  the  22d  year  of  King  George  the  Third, 
intituled  An  Act  for  the  better  Eelief  and  Employment  of  the 
Poor,  or  incorporated  or  united  for  the  relief  or  maintenance 
of  the  poor  under  any  local  Act :  ^     •  j 

"Lunatic"  shall  mean  and  include  every  person  of  unsound  mmd, 
and  every  person  being  an  idiot  .  ^. 

"  Pauper"  shall  mean  every  person  mamtamed  wholly  or  m  part 

by  or  chargeable  to  any  parish,  union,  or  county  :( ) 
"Justice"  shall  mean  justice  of  the  peace  :  . 
"  Officiating  clergyman  of  the  parish"  shall  mclude  the  chaplam 
of  the  workhouse  of  the  same  parish,  or  of  the  workhouse  of 
a  union  to  which  such  parish  belongs  : 
"  Guardian"  shall  mean  guardians,  governors,  directors,  managers, 
or  acting  guardians,  entitled  to  act  m  the  ordering  of  relief  to 
the  t)Oor  from  poor  rates :  „  •  i 

"  Overseer"  shall  mean  overseer  of  the  poor  of  any  parish,  or  any 

"  EeCroS"  and'^clerk  of  the  guardians"  shall  respectively 
mean  such  relieving  officer  and  clerk  of  the  guardians,  and 
any  persons  acting  as  such  respectively : 

"  Clerk  of  the  peace"  shall  mean  every  clerk  of  the  peace,  and 
every  person  acting  as  such,  or  any  deputy  duly  appointed  : 

"PhySn^  "surgeon,"  and  "  apothecary"  shall  respectively 

(')  E.  V.St.  Maurice,  UQ.'B.m. 

(4  8     9  Vic.  c.  126  ;  R.  v.  Wtnsford,  13  Q.  B.  880. 
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mean  a  physician,  surgeon,  and  apotliecary  duly  authorized  or 
licensed  to  practise  as  such  ty  or  as  a  member  of  some  college, 
university,  company,  or  institution  legally  established,  and 
qualified  to  grant  such  authority  or  licence,  in  some  part  of 
the  United  Kingdom,  or  having  been  in  practice  as  an  apothe- 
cary in  England  or  Wales  on  or  before  the  15th  day  of  August, 
1815,  and  being  in  actual  practice  as  a  physician,  surgeon,  or 
apothecary : 

"  Treasurer  of  the  borough"  shall  mean  every  officer  who  has  the 

custody  of  any  monies  raised  by  a  borough  rate  : 
"Treasurer  of  the  county"  shall  mean  every  officer  who  has  the 
custody  of  any  county  rate,  or  of  any  rate  of  any  city,  town, 
parish,  place,  or  district  by  this  Act  annexed  to  a  county  for 
the  purposes  hereof : 
"  County  rate"  shall  mean  a  county  rate  and  any  funds  assessed 
upon  or  raised  in  or  belonging  to  any  county  in  the  nature  of 
county  rates,  and  applicable  to  the  purposes  to  which  county 
rates  are  applicable  : 
"Borough  rate"  shall  mean  a  borough  fund  or  rate,  and  any  fund 
assessed  upon  or  raised  in  or  belonging  to  any  borough  in  the 
nature  of  borough  rates,  and  applicable  to  the  purposes  to 
which  borough  rates  are  applicable : 
"  Asylum"  shall  mean  any  asylum,   house,  building,  or  place 
already  erected  or  provided  under  the  provisions  of  an  Act 
passed  in  the  48th  year  of  King  George  the  Third,  chapter 
96,  or  an  Act  of  the  9th  year  of  King  George  the  Fourth, 
chapter  40,  or  the  said  Acts  hereby  repealed,  or  any  of  them, 
or  subject  to  the  provisions  of  the  said  Acts  or  any  of  them, 
or  to  be  erected  or  provided  under  the  provisions  of  this  Act. 
Sec.  CXXXIII.    Nothing  in  this  Act  shall  affect  the  provisions 
of  any  of  the  following  Acts  (that  is  to  say),  an  Act  of  the  session 
holden  in  the  39th  and  40th  years  of  King  George  the  Third,  chap- 
ter 94  ;  an  Act  of  the  session  holden  in  the  first  and  second  years  of 
Her  Majesty,  chapter  14 ;  and  an  Act  of  the  session  holden  in  the 
3d  and  4th  years  of  Her  Majesty,  chapter  54 ;  or  any  other  pro- 
visions relating  to  criminal  lunatics. 

Sec.  CXXXIV.  This  Act  shall  commence  and  come  into  opera- 
tion on  the  first  day  of  November,  1853. 

Sec.  CXXXV,  This  Act  shall  extend  only  to  England  and 
Wales. 

Sec.  CXXXVI.  This  Act  may  be  cited  as  "The  Lunatic 
Asylums  Act,  1853." 


200 


AS  TO    PAUPERS  IDIOT,  LUNATIC, 


SCHEDULES  REFERRED  TO  BY  THE  FOREGOING  ACT. 

Schedule  (A). 

Form  of  agreement  for  uniting  under  the  foregoing  Act  for  the  pur- 
pose of  erecting  or  providing  an  asylum  for  the  reception  of 
lunatics. 

It  is  agreed  this  day  of  by  and  between 

the  committees  of  justices  of  the  peace  for  the  county  \or  counties] 
and  the  borough  [or  boroughs]  of  and  the  committee  of 

the  subscribers  of  the  lunatic  hospital  of  [as  the  case  may 

ie],  severally  appointed  to  treat  for  the  uniting  of  the  said  county  and 
borough  [or  counties  and  boroughs]  [and  lunatic  hospital, 

as  the  case  may  he],  for  the  purposes  of  an  Act  passed  in  the 
year  of  Her  Majesty  Queen  Victoria,  intituled  "  An  Act "  [here  insert 
the  title  of  this  Act],  that  the  said  county  [or  counties]  and  borough 
[or  boroughs,  and  the  said  lunatic  hospital,  as  the  case  may  be],  shall 
henceforth  be  united  for  the  purposes  of  the  said  Act ;  and  that  an 
asylum  for  the  reception  of  lunatics,  with  all  necessary  buildings, 
courts,  yards,  and  outlets,  shall  be  immediately  provided  and  properly 
fitted  up  and  accommodated  for  the  pui-poses  mentioned  in  the  said 
Act;  and  that  the  necessary  expenses  attending  the  providing,  build- 
ing, fitting  up,  repairs,  and  maintenance  of  the  said  asylum  shall  be 
defrayed  by  the  said  county  [or  counties]  and  borough  [or  boroughs 
and  lunatic  hospital],  so  united,  in  the  following  proportions  (that  is 
to  say). 

The  county  of  five  ninths  of  the  said  expenses. 

The  borough  of  two  ninths  of  the  same. 

The  lunatic  hospital  of        two  ninths  of  the  same  [as  the  case 
may  he]. 

And  it  is  further  agreed,  that  the  committee  of  visitors  to  superin- 
tend the  building,  erection,  and  management  of  the  said  asylum  shall 
be  appointed  in  the  following  proportions  :  the  justices  of  the  peace 
for  the  said  county  of  shall  appoint*  ,  the  justices 

of  the  peace  for  the  borough  of  shall  appoint*  ,  and 

the  subscribers  to  the  said  lunatic  hospital  of  shall  appoint* 

and  the  proportions  in  which  the  said  committee  of  visitors 
are  to  be  appointed  as  aforesaid  may  be  from  time  to  time  varied,  with 
the  consent  in  writing  under  the  hands  of  the  greater  number  of  visi- 
tors of  the  said  county  and  borough  [or  each  of  the  said  counties  and 
boroughs],  and  of  the  greater  number  of  the  visitors  appointed  by  the 
said  body  of  subscribers,  and  with  the  consent  of  the  Commissioners 


*  Insert  in  these  blanks  either  the  number  or  the  proportion  of  visitors ; 
and  where  the  number  of  the  committee  of  visitors  is  not  fi.xed  in  the  agree- 
ment, but  only  the  proportions,  a  provision  shall  be  made  by  the  agreement 
for  fixing  from  time  to  time  the  number  of  such  committee.. 
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in  Lunacy  :  And  hereunto  we,  the  undersigned,  being  the  major  part 
of  each  of  the  committees  of  justices  of  the  peace  for  the  said  county 
and  borough  [or  counties  and  boroughs]  respectively,  and  the  major 
part  of  the  committee  of  subscribers  to  the  said  lunatic  hospital,  do, 
on  behalf  of  the  said  county  and  borough  [or  counties  and  boroughs] 
and  lunatic  hospital,  set  our  hands  and  seals,  this  day  of 

in  the  year(') 


Schedule  (B). 

Form  of  mortgage  and  charge  upon  the  county  or  borough  rates  for 
securing  the  money  borrowed. 

"^Sj  tbe  chairman  of  the  court  of  quarter  sessions  of 

the  peace  of  the  county  of  holden  at  the 

day  of  •  and  two  other  of  Her  Majesty's  justices  of 

the  peace  for  the  said  county,  assembled  in  the  said  court  [or  we,  the 
mayor  and  council  of  the  borough  of  as  the  case  shall  U],  in 

pursuance  of  the  powers  to  us  given  by  an  Act  passed  in  the 
year  of  Her  Majesty  Queen  Victoria,  intituled  "An  Act"  [here  insert 
the  title  of  this  Act],  do  hereby  mortgage  and  charge  all  the  rates  and 
fionds  to  be  raised  and  paid  within  the  said  county  [or  borough,  as  the 
ease  may  be],  under  the  description  of  county  rates  [or  borough  fund 
or  rates],  with  the  payment  of  the  sum  of  which  of 

hath  advanced  and  paid  towards  defraying  the  expenses  of 
purchasing  lands,  and  for  buUdmg  and  repairing,  &c.  [as  the  case  shall 
be]  a  lunatic  asylum  for  the  said  county  [or- borough,  or  the  united 
counties  and  boroughs  of,  &c.,  as  the  case  may  be],  and  we  do  hereby 
grant  and  confirm  the  same  rates  and  funds  unto  the  said 
hw  executors,  administrators,  and  assigns,  for  securing  the  repayment 
of  the  said  sum  of  and  interest  for  the  same  after  the  rate  of 

per  centum  per  annum,  and  do  order  the  treasurer  for  such 
county  [or  borough,  &c.,  as  the  case  shall  be],  to  pay  the  interest  of 
the  said  sum  of  half-yearly,  as  the  same  shall  become  due, 

until  the  principal  shall  be  discharged,  at  the  times  and  in  the  manner 
agreerl  upon  between  the  said  and  the  said  justices  [or  the 

saui  mayor  and  council,  as  the  case  may  be],  pursuant  to  the  directions 
of  the  said  Act. 


I 
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Schedule  (C),  No.  1. 

Names  of  all  pauper  lunatics  in  the  asylum  at 
for  the  county  [or  borough,  ^-c,  as  the  case  may  be\  ot 
on  the  day  of  18 


Names  of 
those  chargeable  to 
a  Parish. 


Date 
of 

Admission. 


Names  of 
those  chargeable  to 
County. 


Date 
of 

Admission. 


Names  of  Criminals. 


This  is  a  correct  return. 
Dated 


(Signed) 


Clerk  of  the  asylum. 


Schedule  (C),  No.  2. 

Names  of  all  private  lunatics  in  the  asylum  at 
for  the  county  [or  borough,  S,'o.,  as  the  case  may  be]  ot 
on  the  day  of  18 


This  is  a  correct  list. 
Dated 


(Signed) 


Clerk  of  the  asylum. 
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Schedule  (D). 

Form  of  Annual  Return. 

A  true  list  of  all  lunatics,  idiots,  and  other  persons  of  unsound  mind, 
chargeable  to  the  common  fund,  or  to  the  parishes  comprised  within 
[such  part  of]  the  union  [as  is  situate]  or  to  the  parish 

of  ]  in  the  county  of  specifying-  the 

names,  sex,  and  age  of  each,  and  whether  dangerous  or  otherwise, 
and  for  what  length  of  time  they  have  been  supposed  to  be  of  unsound 
mind,  and  where  detained,  or  how  otherwise  disposed  of.* 


1                                   ■ouiiiM  1 

to 

<. 

1    Sex.            _  1 

1    I'm  1                     iiKOablo.  1 

Where  maintained. 

Weekly  cost  of  Maintenance 
and  Clothing. 

Whether  Lunatic  or  Idiot.  1 

Dangerous  to  himself  or  others. 

Of  dirty  Habits.  | 

For  what  Length  of  Time  sup- 
posed to  be  of  Unsound  Mind. 

ObserTations.  | 

In  a 
County  or 
Borougli 
Asylum, 
and  what 
Asylum, 
and  when 

sent 
thither. 

In  a 
registered 
Hospital  or 
licensed 
House, 
and  where, 
and  when 
sent 
thither. 

In  the 
Work- 
house. 

In 

Lodgings, 

or 
Boarded 
out,  and 

where, 
and  with 

whom, 
by  Name. 

Residing 

with 
Relatires, 
and 
where, 
and  with 
whom, 
by  Name. 

Signed  by  me  this  day  of  18 

A.  JB., 

Clerk  to  the  board  of  guardians  of  the  said  union 
[or  overseer  of  the  said  parish]. 


Lnnatics  chargeable  to  the  common  find,  who  are  in  the  workhouse, 
should  be  entered  as  in  the  county  where  the  workhouse  is  situate  ;  and  those 
who  are  not  in  the  workhouse,  as  in  the  county  in  v/hich  they  reside. 
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Schedule  (E). 


County  of 

Union  [or  parish]  of 
District  of 

Quarterly  list  of  lunatic  paupers  within  the  district  of 

the  union  of  [or  the  parish  of      _  ] 

in  the  county  or  borough  of  not  in  any  asylum, 

registered  hospital,  or  licensed  house. 


Name. 


Sex. 


Age. 


Form 

of 
Mental 
Disorder. 


Duration 
of  present 
Attaclc  of 
Insanity, 
and,  if  idiotic, 
■yvhetlier  or 
not  from 
Birth. 


Wliere  and 
with  wliom 
Resident. 


Date 
of 
Visit. 


In  what 
condition, 
and  if  ever 
restrained, 
why,  by  what 
means,  and 
how  often. 


I  declare  that  I  have  personally  examined  the  several  persons 
whose  names  are  specified  in  this  list,  on  the  days  set  opposite  to  their 
names,  and  that  they  are  all  [or  all  except  A.  B.,  C.  D.,  and  E.  i.J 
properly  taken  care  of,  and  may  properly  remain  out  of  an  asylum, 
and  that  these  are  the  only  pauper  lunatics,  to  the  best  of -my  know- 
leda-e  in  the  district  of  the  union  [or  in  the  panshj 

of     '  who  are  not  in  an  asylum,  registered  hospital,  or 

duly  licensed  house. 

(Signed)  A.  B., 

Medical  officer  of  the  _  district 
of  the  union  [or  parish  of  ] 
Dated  the  day  of  one  thousand  eight  hundred 

and 
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Schedule  (F),  No.  1. 
Order  for  the  Reception  of  a  Pauper  Patient. 
I  CD.  [in  the  case  of  a  single  justice  of  the  peace,  or  mi  i^e  case  of 
two  justices,  or  of  a  clergyman  and  relieving  officer, S)-c.,We  CD.  and 
E.F.],  the  undersigned,  having  called  to  my  [or  our]  assistance  a 
physician  [or  surgeon,  or  apothecary,  as  the  case  may  be],  and  havmg 
pei-sonaUy  examined  A.B.,  a  pauper  [omit  the  words  "a  pauper 
when  the  lunatic  is  not  a  pauper],  &wA  being  satisfied  that  the  said 
A.B.  is  a  lunatic  [or  an  idiot,  or  a  person  of  unsound  mind],  [add, 
where  the  lunatic  is  sent  as  being  wandering  at  large,  the  words 
"  wandering  at  large,"  and  in  the  case  of  a  lunatic  sent  by  virtue  of  the 
authority  given  to  two  justices,  add,  "  not  under  proper  care  and 
control,"  or  "  and  is  cruelly  treated  [or  neglected]  hy  the  person 
having  the  care  or  charge  of  him,"  as  may  appear  to  the  justices  to 
be  the  case],  and  a  proper  person  to  be  taken  charge  of  and  detained 
under  care  and  treatment,  hereby  direct  you  to  receive  the  said 
A.B.  as  a  patient  into  your  asylum  [or  hospital,  or  house].  Sub- 
ioined  is  a  statement  respecting  the  said  A.B. 

(Signed)  CD. 
•  A  justice  of  the  peace  for  the  city  or  borough 
of  [or  an  or  the  olficiating 

clergyman  of  the  parish  of  ]. 
(Signed)  E.F. 
The  reUeving  ofi&cer  of  the  union  or  parish 
of  [or  an  overseer  of  the 

parish  of  ]. 
Dated  the         day  of         one  thousand  eight  hundred 

To  superintendent  of  the  asylum  for  the 

County  of  or  the  lunatic  hospital  of 

or  proprietor  of  the  licensed 
house  of  [describing  the  asylum,  hospital, 

or  house]. 

Note. — Where  the  order  directs  the  lunatic  to  he  received  into  any 
asylum  other  than  an  asylum  of  the  county  or  borough  in 
which  the  parish  or  place  from  which  the  lunatic  is  sent  is 
situate,  or  into  a  registered  hospital  or  licensed  house,  it 
should  state  that  the  justice  or  justices  or  other  persons 
making  the  order  is  or  are  satisfied  that  there  is  no  asylum  of 
such  county  or  borough,  or  that  the  asylum  or  asylums 
thereof  is  or  are  full ;  or  (as  the  case  may  require)  the 
special  circumstances  by  reason  whereof  the  lunatic  cannot 
conveniently  be  taken  to  an  asylum  for  such  first-mentioned 
county  or  borough. 

Statement. 

[If  any  particulars  in  this  statement  be  not  hnown,  tlte  fact  to  be  so 

stated.' 


Name  of  patient,  with  christian  name,  at  length. 
Sex  and  age. 


*  To  be  signed  by  twojodtices,  where  required  by  the  foregoing  Act. 


206 


AS  TO  PAUPERS  IDIOT,  LUNATIC, 


Married,  single,  or  widowed. 

Condition  of  life  and  previous  occupatign  (if  any). 

The  religious  persuasion  as  far  as  known. 

Previous  place  of  abode. 

Whether  first  attack. 

Age  (if  known)  on  first  attack. 

When  and  where  previously  under  care  and  treatment. 

Duration  of  existing  attack. 

Supposed  cause. 

Whether  subject  to  epilepsy. 

Whether  suicidal. 

Whether  dangerous  to  others'. 

Parish  or  union  to  which  the  lunatic  is  chargeable  (if  a  pauper  or 

destitute  lunatic).  -,     ^  ,  ^  i 

Name  and  christian  name  and  place  of  aoode  of  the  nearest  known 
relative  of  the  patient,  and  degree  of  relationship  (if  known). 

I  certify  that  to  the  best  of  my  knowledge  the  above  par- 

•  ticulars  are  con-ectly  stated. 

(Signed) 

[In  the  case  of  a  pauper,  to  le  signed  ly 
the  relieving  officer  or  overseer.'] 


Schedule  (F),.No.  2. 
Order  for  the  Beception  of  a  Private  Patient. 

T  the  undersigned,  hereby  request  you  to  receive  A.B.,  a  lunatic 
[or  an  idiot,  or  a  person  of  unsound  mind],  as  a  patient  mto  your  asy- 
lum.   Subjoined  is  a  statement  respecting  the  said  A.B. 

(Signed)  Name. 

Occupation  (if  any). 
Place  of  abode. 
Degree  of  relationship  (if  any), 
or  other  circumstances  of 
connexion  witii  the  patient. 
Dated  this  day  of  one  thousand  eight  hundred 

superintendent  of  the  asylum  for  the 
county  [or  borough]  of  [descriling  the  asylum]. 

Statement. 

vTf  anv  of  the  particulars  in  this  statement  be  not  hiomn,  the  fact  to 
■-  ■^     ^  ie  so  stated.] 

Name  of  patient,  with  christian  name  at  length. 

Sex  and  age.  _ 

Married,  single,  or  widowed. 

Condition  of  life  and  previous  occupation  (it  any). 
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The  religious  persuasion  as  far  as  known. 

Previous  place  of  abode. 

Whether  first  attack. 

Age  (if  known)  on  first  attack. 

When  and  where  previously  under  care  and  treatment. 

Duration  of  existing  attack. 

Supposed  cause. 

Whether  subject  to  epilepsy. 

Whether  suicidal. 

Whether  dangerous  to  others. 

Whether  found  lunatic  by  inquisition,  and  date  of  commission  or 

order  for  inquisition. 
Special  circumstances  (if  any)  preventing  the  patient  being  examined, 
before  admission,  separately  by  two  medical  practitioners. 
(Signed)  Name. 
[  Where  the  person  signing  the  statement  is  not  the  person  who  signs  the 
order,  the  following  particulars  concerning  the  person  signing  the 
statement  are  to  be  added,  viz.  : 

Occupation  (if  any). 
Place  of  abode. 

Degree  of  relationship  (if  any),  or 
other  circumstances  of  connexion 
with  the  patient.] 


Schedule  (P),  No.  3. 

Form  of  Medical  Certificate. 

I,  the  undersigned  [here  set  forth  the  qualification  entitling  the  per- 
son certifijing  to  practise  as  a  physician,  surqeon,  or  apothecary,  ex. 
gra.,  "  being  a  Fellow  of  the  Royal  College  of  Physicians  in  London,"] 
and  being  in  actual  practice  as  a  [physician,  surgeon,  or  apothecary, 
■'A  the  case  may  be],  hereby  certify,  That  I,  on  the  day  of 

at  [here  insert  the.  street  and  number  of  the 

house  ( if  any)  or  other  like  particulars],  in  the  county  of 
[m.  any  ease  were  more  than  one  medical  certificate  is  required  by  this 
Act,  /tere  insert  separately  from  any  otiier  medical  practitioner],  per- 
sonally examined  A.B,  of  [insert  resideiice  and  profession 
or  oce^xpation,  ij  any,]  and  that  the  said  A.B.  is  a  [lunatic,  or  an  idiot, 
or  a  person  of  unsound  mind],  and  a  proper  person  to  be  taken  charge 
ot  and  detamed  under  care  and  treatment,  and  that  I  have  formed 
this  opinion  upon  the  following  grounds,  viz. : 
k    2           '""icating  insanity  observed  hy  my  &(M  [here  state  the  facts]. 
p    I.  Uther  facts  (if  any)  indicating  insanity  communicated  to  me  by 
others  [here  state  the  information,  and  from  whom]. 

(Signed) 


and 


r.     ,  , ,  Place  of  abode. 

JJatea  this  day  of  one  thousand  eight  hundred 
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Schedule  (F),  No.  4. 

Notice  of  Admission. 

I  hereby  give  you  notice,  that  A.B.  was  admitted  into  this 
asylum  as  a  private  [or  pauper]  patient  on  the  day  of 

and  I  hereby  transmit  a  copy  of  the  order  and 
statement  and  medical  certificates  [or  certificate]  on  which  he  was 

[If  a  private  patient  te  received  upon  one  certificate  only,  the 
special  circumstances  rvhich  have  prevented  the  patient  from  being 
examined  ly  two  medical  practitioners  to  U  here  stated,  as  m  the 
statement  accompanying  the  order  for  admission.]  , , 

Subjoined  is  a  statement  with  respect  to  the  mental  and  bodily  con- 
dition of  the  above-named  patient. 

(Signed) 

Clerk  of  asylum. 
Dated  the  day  of  one  thousand  eight  hundred 

Statement. 

I  have  this  day  [some  day  not  less  than  two  clear  days  after  the 
adinission  of  the  jjatient]  seen  a,ni  exammeA  ^    the  patient 

mentioned  in  the  above  notice,  and  hereby  certify  that  with  respect 
to  mental  state  he  [or  she]  ^      ,  and  that  with  respect 

to  bodily  health  and  condition  he  [or  she] 

^  (Signed) 

Medical  officer  of  asylum. 
Dated  the  day  of  one  thousand  eight  hundred 

and 


Schedule  (F),  No.  5. 
Fonn  of  Notice  of  Discharge,  Removal,  or  Death. 
I  hereby  give  you  notice,  that  pauper  [or  a  private] 

presence  of  ]  on  the  day  of 

presence  oi  .  (Signed) 

Clerk  of  the  asylum. 
Dated  the  day  of  one  thousand  eight  hundred 

case  of  death,  add,  "  I  certify  that  the  apparent  cause  of  death 
of  the  said  [as  ascertained  by  post  mortem  examma- 

t'ion  iif  so),]  was"  ^^.^^^^ 

Medical  officer  of  the  asylum. 
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Schedule  (G),  No.  3. 
Form  of  Medical  Journal* 


Date. 


Number 
of 

Patients. 


K. 


Patients  who  are,  or  since  the 
last  Entry  have  been,  under 
Restraint  or  in  Seclusion, 
when  and  for  what  Period,  and 
Reasons,  and,  in  case  of 
Restraint,  by  what  Means. 


Males. 


Females. 


Patients  under 
Medical 
Treatment, 
and  for  what, 
If  any, 
bodily  Disorder. 


Males.  Females, 


Deaths, 
Injuries, 
and  Violence 
to  Patients 
since  the 
last  Entry. 


*  In  the  case  of  an  asylum  receiving  both  pauper  and  private  patients  a 
separate  journal  to  be  kept  in  the  above  form  for  each  class.  P''"^"^^' 
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The  Act  18  &  19  "Vic.  c.  105,  is  entitled,  "An  Act  to  amend  the 
Lunatic  Asylums  Act,  1853,  and  the  Acts  passed  in  the  9th 
and  17 th  years  of  Her  Majesty  for  the  regulation  of  the  Care 
and  Treatment  of  Lunatics,"  and  runs  thus  : — 

Sec.  I.  Section  3  of  the  Lunatic  Asylums  Act,  1853,  shall  extend 
to  empower  the  justices  of  any  one  county  or  borough  to  authorize 
any  committee  of  justices  elected  for  such  county  or  borough 
thereunder  to  treat  and  enter  into  an  agreement  for  uniting  with  the 
subscribers  to  any  such  hospital  as  therein  mentioned,  and  it  shall 
not  be  necessary  that  any  other  county  or  borough  be  a  party  to 
such  agreement  ;  and  section  5  of  the  said  Act  shall  extend  to  em- 
power any  such  committee  of  visitors  as  therein  mentioned  to  enter 
into  an  agreement  for  uniting  with  the  subscribers  to  any  such 
hospital  alone. 

Sec.  II.  When  two  or  more  committees  agree  to  imite  under  the 
Lunatic  Asylums  Act,  1853,  or  under  that  Act  as  amended  by  this 
Act,  the  proportion  in  which  the  expenses  of  carrying  uito  execution 
the  purposes  of  the  said  Act  shall  be  charged  upon  and  raised  by 
each  county  and  borough  so  uniting  may  be  calculated  and  fixed 
according  to  the  extent  of  the  accommodation  which  in  the  judgment 
of  the  committees  entering  into  such  agreement  will  be  required  for 
the  pauper  lunatics  of  such  county  and  borough  respectively,  and 
the  power  in  section  16  of  the  Lunatic  Asylums,  Act,  1853,  of  re- 
pealing or  altering  the  stipulations  of  any  agreement  for  uniting  shall 
extend  to  authorize  the  alteration  thereof  by  re-adjusting  the  propor- 
tions in  which  the  expenses  aforesaid  shall  be  charged  on  each  county 
and  borough,  and  the  subscribers  (if  any)  uniting,  or  any  of  the  said 
parties,  and  where  the  committee  of  visitors  think  fit,  by  fixing  as 
aforesaid,  according  to  the  probable  extent  of  accommodation 
required,  the  proportion  in  which  each  county  and  borough  is  to  con- 
tribute to  such  expenses,  and  where  the  proportions  of  any  contribu- 
tions are  fixed  according  to  the  probable  extent  of  accommodation 
required  as  aforesaid  the  agreement  shall  specify  that  such  propor- 
tions are  fixed  according  to  that  basis. 

Sec.  III.  Where  an  agreement  for  uniting  is  hereafter  entered 
into  under  the  Lunatic  Asylums  Act,  1853,  or  under  that  Act  as 
amended  by  this  Act,  and  the  proportion  in  which  the  expenses  of 
carrying  the  purposes  of  the  said  Act  into  execution  are  to  be  charged 
upon  each  county  and  borough  is  not  fixed  under  the  foregoing  pro- 
vision with  reference  to  the  probable  extent  of  accommodation 
requu'ed,  the  agreement  shall  stipulate  that  such  expenses,  or,  where 
any  committee  of  subscribers  of  a  lunatic  hospital  are  a  party  to  the 
agreement,  then  that  the  aggregate  amount  to  be  contributed  by  the 
counties  and  boroughs  towards  such  expenses,  shall  be  from  time  to 
time  charged  upon  and  raised  by  the  counties  and  boroughs  in  pro- 
portion to  their  respective  populations,  as  stated  in  the  last  return  for 
the  time  bemg  made  of  the  same  under  the  authority  of  Parliament, 
and  such  agreement  shall  be  varied  from  the  form  in  schedule  A,  to 
the  Luuatic  Asylums,  Act,  1853,  accordingly. 

Sec  IV.  Where  an  agi-eement  for  uniting  has  been  already 
entered  mt'o  under  the  Lunatic  Asylums  Act,  1853,  or  any  former 
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Act,  the  expenses  of  carrying  into  execution  any  such  Act,  or, 
where  any  committee  of  subscribers  is  a  party  to  the  agreement,  the 
aggregate  amount  to  be  contributed  by  such  counties  and  boroughs 
shall  be  from  time  to  time  charged  upon  and  raised  by  the  counties 
and  boroughs  united  in  proportion  to  their  respective  populations,  as 
stated  in  the  last  return  for  the  time  being  made  of  the  same  under 
the  authority  of  Parliament,  save  where  such  expenses  are  adjusted 
and  fixed  under  the  foregoing  provision,  according  to  the  probable 
extent  of  accommodation  required. 

Sec._  V.  To  the  intent  that  due  provision  may  be  made  for  the 
reception  and  care  of  the  pauper  lunatics  of  counties  and  boroughs, 
parties  to  unions,  upon  the  dissolution  of  such  unions  the  justices 
of  every  county  and  borough  united  (either  alone  or  with  any  sub- 
scribers) shall  before  any  dissolution  of  their  union  takes  effect  at  a 
general  or  quarter  sessions  for  such  county,  or  at  a  special  meeting 
of  the  justices  of  such  borough  (as  the  case  may  require),  elect  a 
committee  to  provide  an  asylum  for  their  county  or  borough,  and 
authorize  such  committee  to  proceed  for  that  purpose  in  manner  by 
the  Lunatic  Asylums  Act,  1853,  provided  in  the  case  of  a  county  or 
borough  not  having  an  asylum,  and  all  the  provisions  of  the  said  Act 
and  this  Act  applicable  to  a  committee  elected  to  provide  an  asylum 
in  the  case  of  a  county  or  borough  not  having  an  asylum  shall  be 
applicable  to  the  committee  elected  under  this  provision. 

Sec.  VI.  Where  the  council  of  a  borough  has  taken  upon  itself, 
under  the  Lunatic  Asylums  Act,  1853,  or  the  Act  of  the  Session 
holden  in  the  8th  and  9th  years  of  Her  Majesty,  chapter  126,  the 
duties,  powers,  and  authorities,  imposed  or  conferred  upon  or  given  to 
the  justices  of  the  borough,  such  council  shall  be  subject  to  and 
have  and  exercise  the  duties,  powers,  and  authorities  by  this  Act 
imposed  or  conferred  upon  the  justices  of  a  borough  or  any  com- 
mittee elected  by  them,  and  such  council  may  confer  upon  any  com- 
mittee appomted  by  them  such  of  the  said  duties,  powers,  and 
authonties,  as  under  this  Act  are  or  may  be  conferred  upon  a 
committee  elected  by  the  justices  of  a  borough,  and  where  the  council 
of  a  borough  had,  before  the  commencement  of  the  Lunatic  Asylums 
Act,  1853,  taken  upon  itself,  under  the  said  Act  of  the  8th  and  9th 
years  of  Her  Majesty,  chapter  126,  the  duties,  powers,  and 
authorities,  imposed  or  conferred  upon  or  given  to  the  justices  of  the 
borough,  such  council  shall,  from  the  commencement  of  the  Lunatic 
Asylums  Act,  18.53,  be  deemed  to  have  been  subject  to  and  to  have 
had  the  duties,  powers,  and  authorities,  by  that  Act  imposed  or 
conferred  upon  the  justices  of  a  borough  or  any  committee  elected  by 
them,  and  to  have  been  authorized  to  confer  upon  any  committee 
appointed  by  such  council  such  of  the  said  duties,  powers,  and 
authorities,  as  under  such  Act  may  be  conferred  upon  a  committee 
elected  by  the  justices  of  a  borough. 

Sec.  Vn.  Any  place  which  has  become  a  borough  within  the 
rletimtion  contained  in  section  132  of  the  Lunatic  Asylums  Act,  1853, 
since  the  commencement  of  that  Act,  shall  from  and  after  the 
passing  of  this  Act  be  deemed  to  be  a  borough  annexed  to  the  county 
in  which  the  same  is  situate,  and  any  place  wliicli  after  the  passing  of 
this  Act  becomes  a  borough  within  such  definition  sliail  from  and 
atter  the  time  of  becoming  such  borougli  be  deemed  a  borough  so 
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annexed ;  and  the  provisions  contained  in  section  9  in  the  Lunatic 
Asylums  Act,  1853,  for  the ,  appointment  of  two  justices  of  a 
borough  annexed  thereunder  to  a  county  to  be  members  of  the  com- 
mittee of  visitors  of  the  asylum  of  such  county,  and  in  relation  to 
the  contribution  by  such  borough  to  the  expeuses  of  the  asylum  of 
such  county,  shall  extend  to  any  borough  annexed  under  this  enact- 
ment. 

Sec.  VIII.    The   power  given  by  section  77   of  the  Lunatic 
Asylums  Act,  1853,  to  any  . two  of  the  visitors  of  any  asylum  being 
justices  to  order  any  pauper  lunatic  chargeable  to  any  parish  or 
union  within  the  county  or  borough,  or  any  county  or  borough  to 
which  such  asylum  wholly  or  in  part  belongs,  or  to  any  such  county, 
and  who  may  be  confined  in  other  asylum  or  in  any  registered 
hospital  or  licensed  house  to  be  removed  to  such  first  mentioned 
asylum,  shall  be  extended  so  as  to  authorize  such  visitors^  to_  order 
any  pauper  lunatic  chargeable  to  any  parish  or  union  within  any 
county  or  borough,  or  to  any  county  for  the  reception  of  the  pauper 
lunatics  whereof  into  such  first  mentioned  asylum_  there  is  a  sub- 
sisting contract,  and  who  may  be  confined  as  aforesaid,  to  be  removed 
to  such  first  mentioned  asylum,  and  also  to  order  any  such  pauper 
lunatic  as  hereinbefore    mentioned    to   be  removed  froni  such 
first  mentioned  asylum  to  any  asylum,  registered  hospital,  or  lipensed 
house,  subject  nevertheless  to  the  restriction  contained  in  section  78 
of  the  Lunatic  Asylums  Act,  1853. 

Sec  IX.  The  powers  of  the  commissioners  and  visitors  under  the 
Lunatic  Asylums  Act,  1853,  and  the  Acts  of  the  8th  and  9th  years  of 
Her  Majesty,  chapter  100,  and  the  16th  and  17th  years  of  Her  Ma- 
jesty, chapter  96,  with  reference  to  any  licensed  house,  and  the  in- 
mates thereof,  and  all  powers  and  provisions  of  the  said  Acts  having 
reference  to  the  discharge,  removal,  and  transfer  of  such  inmates,  shaU, 
after  the  expiration  or  revocation  of  any  licence  granted  m  respect  ot 
such  house,  continue  in  force  for  all  purposes  so  long  as  any  lunatics 
are  detained  therein  in  the  same  manner  as  if  the  licence  subsisted. 

Sec  X    Whereas  doubts  have  been  entertained  whether,  under 
the  42d  section  of  the  Lunatic  Asylums  Act,  1853,  a  contract  for  the 
reception  of  pauper  lunatics  thereby  authorized  can  be  renewed.  Be 
it  declared  and  enacted.  That  upon  or  after  the  expiration  or  other 
determination  of  any  contract  for  any  of  the  purposes  of  the  said 
section,  it  shall  be  lawful  for  every  committee  of  visitor.s  under  and 
subject  to  the  several  provisions  of  the  said  Act  applicable  thereto 
from  time  to  time  to  enter  into  a  new  contract  for  any  of  the  purposes 
mentioned  in  the  said  section,  with  the  committee  of  visitors  of  any 
asvlum,  or  with  the  subscribers  to  any  hospital  registered,  or  the  pro- 
nrietor  of  any  house  licensed  for  the  reception  of  lunatics,  and  tor 
the  committee  of  visitors  of  any  asylum,  or  the  subscribers  to  any  re- 
gistered hospital,  or  the  proprietor  of  any  licensed  house,  to  contract 
with  any  committee  of  visitors  accordingly.  j 
Sec  XI    Where  the  visitors  of  lunatic  asylum  for  counties  and 
boroughs  in  England,  or  any  of  their  officers  duly  authorized  in  that 
behalf-  Bhall  undertake  the  burial  of  any  pauper  lunatic,  and  the  burial 
cannot  take  place  in  the  parish  where  the  death  shall  have  taken 
place  by  reason  of  the  public  burial  ground  of  such  parish  having 
been  closed,  and  no  other  having  been  provided,  or  where,  m  conse- 
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quence  of  the  crowded  state  of  such  burial  ground,  the  visitors  as 
aforesaid  are  of  opinion  that  the  burial  of  such  dead  body  therein 
would  be  improper,  it  shall  be  lawful  to  bury  such  body  in  a  public 
burial  ground  of  or  in  some  other  parish  as  near  as  conveniently  may 
be  to  the  parish  wherem  the  death  sliall  have  taken  place,  with  the 
consent  of  the  minister  and  churchwardens  of  such  parish :  Provided, 
that  in  all  cases  of  burial  under  the  direction  of  the  visitors  or  their 
officers  as  aforesaid,  the  fee  or  fees  payable  by  the  custom  of  the  place 
where  the  burial  may  be,  or  under  the  provisions  of  any  Act  of  Par- 
liament, shall  be  paid  by  the  said  visitors  for  the  burial  of  each  such 
body  to  the  person  or  persons  who,  by  such  custom  or  under  such  Act 
of  Parliament,  shall  be  entitled  to  receive  such  fee  or  fees. 
_  Sec.  XII.  The  visitors  of  lunatic  asylums  in  England  may  from 
time  to  time  enter  into  agreements  with  the  proprietors  of  any  ceme- 
tery established  under  the  authority  of  Parliament,  or  with  any  burial 
board  duly  constituted  under  the  statutes  in  that  behalf  for  the  burial 
of  the  dead  bodies  of  any  pauper  lunatics  which  such  visitors  may 
undertake  to  biu-y,  and  thereupon  the  burial  of  any  such  body  under 
the  directions  of  the  said  visitors  or  their  officer  in  such  cemetery  or 
in  the  burial  ground  of  such  burial  board  shall  be  lawful :  Provided, 
however,  that  no  such  agreement  shall  be  valid  unless  made  in  such 
form  and  with  such  stipulations  as  the  Commissioners  in  Lunacy  shall 
approve. 

Sec.  XIII.  "  And  whereas  it  is  expedient  that  burial  grounds  should 
be  provided  for  persons  dying  in  any  county  or  borough  lunatic 
asylum  built  or  to  be  built  under  the  authority  of  any  Act  of  Parlia- 
ment for  the  reception  of  pauper  lunatics,"  Be  it  therefore  enacted, 
That  it  shall  be  lawful  for  every  committee  of  visitors  of  any  county 
or  borough  lunatic  asylum,  or  for  any  trustees  or  trustee  in  whom  any 
land  shall  be  vested  for  the  purposes  of  an  asylum,  with  the  previous 
consent  of  one  of  Her  Majesty's  principal  Secretaries  of  State,  under 
his  hand  to  give,  grant,  and  convey,  to  Her  Majesty's  commissioners 
for  building  new  churches,  and  it  shall  be  lawful  for  them  to  accept 
any  portion  not  exceeding  two  statute  acres  of  any  land  which  belongs 
to  or  has  been  or  may  be  purchased  for  any  such  asylum  for  the  pur- 
pose of  consecration  as  a  burial  ground  for  pauper  or  other  lunatics, 
or  officers  or  servants  dying  in  such  asylum  ;  and  that  in  all  such  cases 
the  freehold  of  every  burial  ground  of  which  Her  Majesty's  said  com- 
missioners shall  accept  a  conveyance  under  the  provisions  of  this  Act 
for  the  purpose  of  consecration  shall,  after  the  same  burial  ground 
shall  have  been  consecrated,  vest  in  the  visitors  or  trustees  or  trustee, 
as  the  case  may  be,  for  the  time  being  of  the  county  or  borough 
lunatic  asylum  to  which  such  burial  ground  shall  belong,  and  be  for 
ever  thereafter  exclusively  appropriated  for  the  burial  of  pauper  and 
other  lunatics  dying  in  such  asylum,  and  of  the  officers  and  servants 
belonging  to  such  asylum  and  dying  tlierein  ;  and  that  from  and  after 
the  consecration  of  such  land  the  incumbent  of  the  parisli  in  which 
such  burial  ground  is  situate  shall  not  be  entitled  to  any  foe  for  tlie 
interment  therein  of  any  pauper  or  other  lunatic  dying  in  such  asylum, 
or  of  any  of  the  officers  and  servants  belonging  to  such  asylum  and 
dying  therein. 

Sec.  Xiy.    "And  whereas  doubts  arc  entertained  as   to  the 
chargeability  of  pauper  lunatics  found  in  boroughs  whoso  settlements  . 
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cannot  be  ascertained,  and  it  is  expedient  to  remove  sucli  doubts," 
Section  3  of  the  Act  of  the  session  holden  in  the  12th  and  13th 
years  of  Her  Majesty,  chapter  82,  shall  be  repealed,  and  where  any 
pauper  lunatic  is  not  settled  in  the  parish  by  which,  or  at  the  instance 
of  some  officer  or  officiating  clergyman  of  which,  he  is '  sent  to  an 
asylum,  registered  hospital,  or  licensed  house,  and  it  cannot  be 
ascertained  in  what  parish  such  pauper  lunatic  is  settled,  and  such 
lunatic  was  found  in  a  borough  having  a  separate  court  of  quarter 
sessions  of  the  peace,  and  which  is  not  liable  under  the  Act  of  the 
session  holden  in  the  -Sth  and  6th  years  of  King  William  the  4th, 
chapter  76,  section  117,  to  the  payment  of  a  proportion  of  the  sums 
expended  out  of  the  county  rate,  such  lunatic  may  be  adjudged  to 
be  chargeable  to  such  borough  by  any  two  justices  of  such  borough, 
and  it  shall  not  be  lawful  for  any  justices  to  adjudge  such  lunatic  to 
be  chargeable  to  anv  county,  nor  to  make  any  order  uppn  the 
treasurer  of  any  county  for  the  payment  of  any  expenses  whatsoever 
incurred  or  to  be  incurred  in  respect  of  the  said  lunatic,  and  all  the 
provisions  in  the  Lunatic  Asylums  Act,  1853,  as  to  the  mode  of 
determining  that  a  pauper  lunatic  is  chargeable  to  a  county,  and  as  to 
the  order  to  be  made  for  the  maintenance  of  such  pauper  lunatic,  shall 
extend  and  be  applied  to  such  borough  as  fully  and  effectually  to  all 
intents  and  purposes  as  if  all  the  said  provisions  were  repeated  and 
re-enacted  in  this  Act  and  made  applicable  to  such  borough  m  the 
same  manner  in  all  respects  as  though  for  the  purposes  of  this  pro- 
vision such  borough  were  a  separate  and  distinct  county. 

Since  this  section  applies  only  to  boroughs  "not  liable  under 
the  Act  5  &  6  Wm.  4,  c.  76,  to  the  payment  of  any  proportion 
of  the  sums  expended  out  of  the  county  rate,"  no  order  of 
chargeability  in  respect  of  such  expense  can  now  be  made  agamst 
a  borough  which  is  liable  to  contribute  to  the  county  rate.(i) 

Sec  XV  In  all  cases  in  which,  under  the  Lunatic  Asylums  Act, 
1853  "or  the  Act  of  the  session  holden  in  the  8th  and  9th  years  of  Her 
Maiesty,  chapter  100,  or  the  Act  of  the  session  holden  m  the 
16th  and  17th  years  of  Her  Majesty,  chapter  96  any  order  or  other 
instrument  is  required  to  be  under  the  hand  and  seal  or  hands  and 
seals  of  any  visitor  or  visitors,  justice  or  justices,  it  shall  be  sufficient 
for  such  order  or  instrument  to  be  signed  only,  and  all  such  orders 
and  instruments  as  aforesaid  which  have  been  signed  before  the  pass- 
ine  of  this  Act,  and  have  not  had  a  seal  or  seals  affixed  to  them  as 
by  law  required,  shall  be  and  be  deemed  to  have  been  valid  and  suffi- 
cient to  justify  any  proceeding  thereon  or  thereunder 

Sec  XVI  So  much  of  section  6  of  the  said  Act  of  the 
16th  and  17th  years  of  Her  Majesty,  chapter  96,  as  requires  such 
assent  as  therein  mentioned  of  two  of  the  commissioners  not  to  be 
5ven  until  after  sucli  commissioners  have,  by  personal  exammation 


(')  Guardians  of  Poor  of  Birmingham  v.  Beaumont,  6  W. 
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of  the  patient,  satisfied  themselves  of  his  desire  to  rem.iin,  shall  be 
repealed. 

Sec.  XVII.  The  superintendent  of  any  registered  hospital  may, 
with  the  consent  in  writing  of  two  members  of  the  committee,  having 
the  management  or  government  of  such  hospital,  send  or  take  under 
proper  control  any  patient  to  any  specified  place  for  any  definite  time 
tor  the  benefit  of  his  health,  and  any  sucli  consent  and  any  consent 
under  section  86  of  tlie  said  Act  of  the  8th  and  9th  years  of  fler 
Jiajesty,  chapter  100,  may  be  from  time  to  time  renewed  and  the 
place  varied.  • 

Sec.  XVIII.  If  after  the  lapse  of  two  months  from  the  expira- 
tion of  any  licence  for  tlie  use  of  any  house  for  the  reception  of 
lunatics  which  has  not  been  renewed,  or  if  after  tlie  revocation  of 
any  such  licence  there  be  in  any  such  house  two  or  more  lunatics, 
every  person  keeping  such  liouse  or  having  the  care  and  charge  of 
such  lunatics  shall  be  guilty  of  misdemeanour. 

Sec.  XIX.  This  Act,  so  far  as  the  same  amends  or  affects  the 
said  Acts  of  the  8th  and  9th  years  of  Her  Majesty,  chapter  100,  and 
ot  the  16th  and  17th  years  of  Her  Majesty,  chapter  96,  or  either  of 
them,  shall  be  read  and  construed  together  with  the  said  Acts  as 
one  Act,  and  the  provision  contained  in  section  106  of  the  said  Act 
ot  the  8th  and  9th  years  of  Her  Majesty  shall  extend  to  offences 
apmst  this  Act,  and  this  Act  so  far  as  the  same  amends  or  affects 
the  Lunatic  Asylums  Act,  1853,  shall  be  read  and  construed 
tiierewith  as  one  Act. 

By  tlie  Act  19  &  20  Vic.  c.  87,  entitled,  "  An  Act  to  amend 
the  Lunatics'  Asylum  Act,  1853,"  it  is  enacted  : 

"  Where  a  committee  is  or  shall  hereafter  be  appointed  to  provide 
an  Msylun^  for  any  county  under  the  Lunatics'  Asylum  Act,  ]85.'3 
tht  Jtecorder  of  every  borough  now  or  hereafter  annexed  to  such  county 
for  the  purposes  of  the  said  Act  shall,  at  the  quarter  or  general  sessions 
next  after  such  appointment  as  aforesaid,  or  where  such  committee 
ha.^  been  already  appointed,  shall,  at  the  general  or  quarter  sessions 
next  after  the  passing  of  this  Act,  appoint  two  justices  of  such  borou-h 
to  be  members  of  such  committee."  (')  ° 

By  19  Vic.  c.  1.5,  "An  Act  for  regulatiny  tie  Payment  of  the 
Outpensioners  of  Greenwich  and  Chelsea  Hospitals,"  it  is  enacted  : 

"In  case  any  Chcl.-ea  or  Greenwich  pensioner  shall  be  or  become 
insane  It  shall  be  lawful  for  the  Secretary-at-V/ar  for  tlie  time  bein-. 
upon  being  .«ati.-.fied  of  such  insanity,  to  order  that  the  pension  Sf 
Huch  insane  pensioners,  or  ho  much  thereof  as  shall  appear  to  the  said 
hf  Vv'I?"^"  ,  "■  ^"  l'.^  necessary  for  his  cn re  and  maintenance,  shall 
rie  paid  to  sudp  guardians  of  the  poor  or  heritors,  and  kirk  session,  or 
to  tne  witf;,  child,  or  any  other  person  to  whom  the  cnre  of  such  insane 
pen.>.ioner  may  be  intrusted,  or  wlio  may  be  chargeable  for  or  liable  to 
tne  expf-nse  ot  his  care  and  maintenance;  and  the  receipt  of  the 

(')  IG  ^17  Vice.  97.  s.  2. 
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person  or  persons  to  whom  the  same  shall  be  so  paid  shall  be  a  suffi- 
cient voucher  and  discharge  for  so  much  money  as  shall  appear  to 
have  been  paid  thereon :  Provided  always,  that  where  no  claim  or 
demand  shall  be  made  for  the  support  of  any  such  insane  pensioner, 
or  where  the  charge  for  his  care  and  maintenance  does  not  amount  to 
the  full  rate  of  his  pension,  then  and  in  every  such  case  it  shall  be 
lawful  for  the  Secretary-at-War  at  his  discretion  to  order  his  pension 
or  80  much  thereof  as  may  not  be  necessary  for  his  care  and  main- 
tenance as  aforesaid  to  be  paid  to  his  wife  or  children." 

In  the  computation  of  the  five  years'  residence,  which,  by 
9  &  10  Vic.  c.  66,  prevents  the  removal  of  a  person  as  a  pauper 
from  any  parish,  the  time  during  which  such  person  shall  be 
confined  in  a  lunatic  asylum  or  house  duly  licensed  or  hospital 
registered  for  the  reception  of  lunatics  is  excluded,  and  the 
removal  of  a  pauper  lunatic  to  a  lunatic  asylum  under  the  pro- 
visions of  any  Act  relating  to  the  maintenance  and  care  of  a 
lunatic  is  not  deemed  a  removal  within  the  meaning  of  9  &  10 
Vic.  c.  66.0) 

Paupers  idiot,  lunatic,  or  of  unsound  mind,  may  not  he  ad- 
mitted into  any  registered  hospital  or  house  licensed  for  the 
reception  of  lunatics  without  a  certain  order  and  certificate  ;(")  and 
the  guardians  of  any  parish  or  union  may,  by  a  minute  of  their 
hoard  or  an  officiating  clergyman  of  any  parish  not  under  a 
board  of  guardians,  and  one  of  the  overseers  thereof,  or  any  two 
justices  of  the  county  or  borough  in  which  such  last  mentioned 
parish  is  situate,  by  writing  under  the  hands  respectively  of 
such  clergyman  and  overseer,  or  of  such  justices,  direct  that 
any  pauper  patient  belonging  to  such  parish  or  union,  and  detained 
in  any  hcensed  house  or  any  hospital,  shall  be  discharged  or  re- 
moved therefrom,  and  may  direct  the  mode  of  such  discharge  or 
removal ;  and  if  a  copy  of  such  minute  or  such  writing  he  pro- 
duced to  the  proprietor  or  superintendent  of  such  licensed  house 
or  such  hospital,  he  shall  forthwith  discharge  or  remove  such 
patient,  or  cause  or  suffer  such  patient  to  be  discharged  or 
removed  accordingly. (3)    Further,  the  superintendents  or  pro- 
prietors of  every  hospital  and  licensed  house,  upon  the  recovery 
of  any  pauper  patient  therein,  must  transmit  notice  of  such 


(1)  9  ^  10  Vic.  c.  66,  .1.  1. 

(2)  16  Sf  17  Vic.  c.  96,  s.  7. 

("}  S  Sf9  Vic.  c.  100,  s.  74  ;  but  see  Ibid.  s.  7. 
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recovery  to  the  guardians  of  the  pauper's  union  or  parish,  or  if 
there  be  no  such  guardians  to  one  of  the  overseers  of  the  poor 
of  his  parish,  or  if  such  pauper  be  chargeable  to  any  county  to 
the  clerk  of  the  peace  thereof.(')  Any  one  or  more  of  the 
Commissioners  in  Lunacy  may,  on  such  day  or  days,  and  at  such 
hours  in  the  day,  and  for  such  length  of  time  as  he  or  they  shall 
think  fit,  visit  all  parish  and  union  workhouses  in  which  there 
shall  be  or  be  alleged  to  be  any  lunatic,  as  the  commissioners 
shall,  by  any  resolution  or  resolutions  of  their  board,  direct,  and 
shall  inquire  whether  the  provisions  of  the  law  as  to  lunatics  in 
such  parish  or  union  have  been  carried  out,  and  also  as  to  the 
dietary  accommodation  and  treatment  of  the  lunatics  in  such 
workhouses,  and  shall  report  in  writing  thereon  to  the  poor  law 
board  and  the  commissioners  may,  where  for  any  reasons  to  be 
entered  upon  the  minutes  of  their  board  any  case  appears  to 
them  specially  to  call  for  immediate  investigation,  authorize  and 
direct  by  an  order  under  their  common  seal  any  competent  person 
or  persons  to  visit  and  examine  and  report  to  them  upon  the 
mental  and  bodily  state  and  condition  of  any  pauper  lunatic  in  a 
workhouse  or  elsewhere. (*) 

The  visitors  of  any  licensed  house  may  determine  and  regulate 
the  dietary  of  the  pauper  patients  therein,  and  the  visiting  Com- 
missioners in  Lunacy  may  determine  and  regulate  the  dietary  of 
the  pauper  patients  in  any  licensed  house  or  hospital ;  and  if  the 
determinations  and  regulations  of  the  visitors  and  the  commis- 
sioners disagree,  then  the  determination  and  regulation  of  the 
latter  is  to  be  obeyed. (*) 

For  every  licence  under  the  Act  8  &  9  Vic.  c.  100  for  a  house 
for  the  reception  of  lunatics  2s.  6d.  and  no  more  is  payable  for 
every  patient  being  a  pauper  proposed  to  be  received  into  such 
house. (5) 

By  the  Poor  Law  Amendment  Act,  7  &  8  Vic.  c.  101,  it  is 
provided  that  so  long  as  it  may  appear  that  the  husband  of  any 
woman  is  in  confinement  in  a  licensed  house  or  asylum  as  a 
lunatic  or  idiot,  all  relief  given  to  such  woman  or  to  her  child  or 


(')  16  ^  17  Vic.  c.  96,  «.  19. 
O  16  ^  17  Vic.  c.  90,  s.  29. 
(')  8  <^  9  Vic.  c.  100,  «.  32. 


(')  16  17  Vic.  c.  96,  «.  28. 
O  8  §■  9  Vic.  c.  100,*.  82. 
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children  shall,  notwithstanding  her  coverture,  be  given  to  her  in 
the  same  manner  and  subject  to  the  same  conditions  as  if  she 
were  a  widow,  without  prejudice  however,  to  the  obligations  or 
liabiUties  of  such  husband  in  respect  of  such  relief. (i) 

AVilfuUy  to  detain  for  a  longer  period  than  14  days  any 
dangerous  lunatic,  insane  person,  or  idiot,  in  a  workhouse  not 
being  also  a  county  lunatic  asylum,  or  a  place  duly  licensed  for 
the  reception  of  idiots,  lunatics,  and  persons  of  unsound  mind,  is  a 
misdemeanour.  (2) 

No  bastard  child,  born  of  any  lunatic,  insane  person,  or  dan- 
gerous idiot,  in  any  asylum  erected  under  the  Act  48  Geo.  3, 
c.  96,  thereby  gains  a  settlement  in  the  parish  in  which  such 
asylum  is  situated  ;  but  the  place  of  tbe  legal  settlement  of  such 
child  is  the  parish  where  his  or  her  mother  was  last  legally 
settled ;  (3)  and  where  any  money  is  payable,  under  7  &  8  Vic. 
c.  101,  to  the  mother  of  a  bastard,  any  two  justices  may,  whilst  the 
mother  is  of  unsound  mind,  from  time  to  time,  by  order  under  their 
hands,  appoint  any  person,  other  than  an  officer  of  a  parish  or  union, 
who,  with  his  own  consent,  shall  have  the  custody  of  the  bastard 
so  long  as  the  bastard  is  not  chargeable  to  any  parish  or  union  ; 
and  any  two  such  justices  may  revoke  the  appointment  and  ap- 
point another  person  in  his  stead  ;  and  every  such  appointee,  so 
long  as  such  bastard  is  not  chargeable  to  any  parish  or  union, 
may  apply  for  the  recovering  of  the  money  so  payable  in  the 
same  manner  as  the  mother,  if  not  of  unsound  mind,  might 
have  done.    If  however  the  bastard  becomes  chargeable  to  a 
parish  or  union  by  the  neglect  of  his  or  her  putative  father  to 
make  payments  pursuant  to  an  order  under  the  Act,  any  board 
of  guardians  of  a  union  or  parish,  or  if  there  be  no  such  board, 
the  overseers  of  any  parish  or  place,  may  in  the  place  of  the 
mother  apply  for  the  enforcement  of  the  order  ;  all  payments  con- 
sequent on  such  application  must  however  be  to  the  appointee 
of  the  justices,  and  on  condition  that  the  bastard  shall  cease  to 
be  chargeable  to  such  parish  or  union.    Every  such  person  who 


(')  74-8  Vic.  c.  101,  s  25. 
(^)  4  &•  5  Wm.  4,  c.  76.  s.  45. 

^3]  51  Geo.  3,  c.  78,     7.    See  also  16  ^-  17  Vtc.  c.  97,  s.  9o. 
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may  misapply  monies  paid  by  the  putative  father  for  the  support 
of  such  child,  or  may  withhold  proper  nourishment  from  such 
child,  or  otherwise  abuse  and  maltreat  such  child  shall,  on  con- 
viction before  any  two  justices,  forfeit  and  pay  a  sum  not  exceed- 
ing ^10.(1) 

(')  7  ^  8  Vic.  c.  101,  ss.  5,  7,  8. 
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CHAPTER  VII. 


As  to  the  Custody  of  Idiots,  Lunatics,  and  Persons  of  unsound 
mind  by  the  Sovereign. 

The  Sovereign,  as  parens  patrice,  is  jure protectionis  su(b  regies 
entitled  to  the  custody  of  the  body  and  estate  (i)  of  every  idiot, 


0)  It  has  been  laid  down  that  if  an  idiot  has  only  a  title  to  land  by  way  of 
entry  or  action,  but  no  possession,  the  Sovereign  shall  not  enter  and  liave  the 
custody  of  such  land,  and  so  the  Kins  shall  not  have  custody  of  the  chose  in 
action  of  an  idiot :  Vin.  Abr.  "  iun."  (5),       1.       ,  pl.  \^ :  ,f 
Prer.  Rea.  c.  9  ;  Broofce's  Abr.  "Chose  in  Action,"  pi.  12  ;  Ibid  Idiot, 
vl.  2.  3  i  1  Hen.  7  ;  Year  Book,  p.  24.    And  it  has  also  been  laid  dowu  m 
^Beverley's  case,  4  Rep.  126 :  "  The  King  shall  not  have  the  custody  of  the 
land  which  an  idiot  holds  by  copy,  for  that  is  but  an  estate  at  ^iH  by  the 
common  law;  and  if  the  King  should  have  the  custody  of  it,  it  would  be  a 
great  prejudice  to  the  lord  of  the  manor  ;  but  yet  an  alienation  mad    by  an 
idiot  of  his  copyhold  after  office  found  shall  be  avoided  :  ^'"^l^, -^j^^--  J^y^^l 
302  "    In  Dyer,  302,  above  referred  to,  is  Vivian's  case,  which  does  not  ap 
pear  to  be  in  point ;  but  there  is  a  marginal  note  to  that  case  which  r"n«  * Jjis  : 
}.  Le  rule  de  Court  de  Gards  est  que  si  ideot  had  auscun  bievs  on  ohatt  ls  o^^^ 
terrsforsque  copyhold  ters  tenus  de  common  person  le  Roy  naver  le  custody 
Zs  le  sJ  de  quel  copyhold  es>.  tenus  mes  s'il  ad  a.scun  auter  donqu  le  copy- 
hold ter  auxi  ■  Pus.  13  Eliz..  John  Rogers'  case,  C.  W.  /4.     And  in  the  text 
o^^ ,      302  «,  is  the  following  note  =     I^ota  quejiut  e^---' "P''^^-^-- 
ciliui  cur  que  un  copyhold  q'est  ideot  ne  doii  estre  ordered  tn  ce^ljovrt 
pur  son  copyhold  n.es  ceo  serra  fait  in  Curia  Domiru  Maneri  H°w^sv«^' 
in  Cox  V.  Darson,  Hobart.  C.J.,  referring  to  a  grant  by  the  lord  of  a 
Ihe  custody  of  the  copyhold  of  his  lunatic  tenant.  sa>d :  "  I  do  no  agree  that  the 
ord  halh  power  ^ver'Ihe  lunatic's  land  without  a  ''-^^''XTttSl  S:ti 
the  King's  power  over  freeholds  makes  not  consequence,  for  though  1  take  the 
Itatute  to  be  but  an  affirmance  of  the  common  law  in  the  case  of  the  King  yet 
tbe  collateral  incidents  of  estates,  as  dower,  tenancy  by  the  curtesy,  wardships 
Ind  the  lilL  are  not  without  special  custom."    And  the  same  judge  and  the 
^lrt  in  ^;-«rv  V  H/eyi,  Hutt.  17,  agreed  "  that  the  lord  of  a  manor  hath 
not  uo^  erto  c^^^^^^        dispose  of  the  copyhold  of  a  lunatic  w.thout  special 

lij  ^  17  Vic.  c.  70,  ss.  40-45. 
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lunatic,  and  person  of  unsound  mind,  bein^  her  subject,  (*) 
although  resident  abroad,  {-)  or  being  an  alien  in  England.  (3) 
This  right  in  the  Sovereign  is  "  regium  manus,"  {*)  and  the 
whole  prerogative  is  this,  (5)  that  it  falls  to  the  Sovereign  to  take 
care  of  those  who  cannot  take  care  of  thennselves ;  (^)  it  is  not 
founded  on  the  Act  17  Edw.  2,  st,  1,(7)  though  it  is  defined 
thereby ;  (8)  and  it  gives  to  the  Sovereign  no  estate  in  the  lands 
of  the  idiot,  lunatic,  or  person  of  unsound  mind.  (9) 

The  Act  17  Edw.  2,  st.  1,  runs  thus  :  Chapter  9 — "  Rex  habet 
custodiam  terrarum  fatuorum  naturalium  capiendo  exitus  earun- 
dem  sine  vasto  et  destructione  et  inveniet  eis  necessaria  sua 
de  cujuscuHQue  feodo  terre  ills  fiierini  et  post  mortem  eorum 
reddat  eas  rectis  hceredibus  ita  quod  nullatenus  per  eosdem 
fatuos  alienentur  vel  eorum  heredes  exheredentur."  Chapter  10 — 
"Item  habet pi-ovidere  quando  aliquis  qui prius  habuit  memoriam 
et  intellectum  non  fuerit  compos  mentis  sue  sicut  quidam  sunt  per 
lucida  intervalla  quod  tei-re  et  tenementa  eorundem  salvo  custo 
diantur  sine  vasto  et  destructione  et  quod  ipse  et  familia  sua  de 
exif  ibus  earundem  vivant  et  sustineantur  competenter  (^i)  et 
residuum  ultra  sustentationem  eorundem  rationabilem  custodiatur 
ad  opus  ipsorum  liberandum  eis  quando  memoriam  recuperaverint. 


(')  Beverley's  case,  4  Rep.  126;  Tourson's  case,  8  Rep.  170  a.  Lord 
Redesdale,  C,  in  Att.-Gen.  v.  Mayor  of  Dublin,  1  Bli.  N.  S.  347,  348;  and  iu 
Re  Fitzfferald,  2  Sch.  &  Lef.  436.  Lord  Somers,  C,  in  Cary  v.  Bertie 
2  Vern.  342.    Lord  Hardwicke,  C,  in  Smith  v.  Smith,  3  Atk.  304,  305. 

O  Ex  parte  Southcote,  Ambl^lOQ  ;  s.  c.  2  Vez.  401  ;  Re  Webb,  2  Coo.  t. 
Cott.  145 ;  Re  Lyon  and  Re  Stevens  referred  to  in  2  Coo.  t.  Cott.  150  n. 

(')  Re  Princess  Barialinski,  1  Phil.  379. 

(')  Aslt's  case,  Freein.  259.  See  also  De  Grey,  C.J.,  in  Ex  parte  Grim- 
ttone,  4  Bro.  C.  C.  236  n. 

(■')  Beverley's  case,  4  Rep.  126;  Tourson's  case,  8  Rep.  170.  Lord 
Loughborough,  C,  in  Oxendeti  w.  Compton,  2  Ves.  71.  Abinger,  CB  in 
R.  V.  Vhambvrs,  11  M.  &  W.  777,  778  ;  3  Bl.  Com.  303.  ' 

(')  Lord  Eldon,  C,  in  Kx  parte  Cranmer,  12  Ves.  449. 

Beverley's  case,  4  Rep.  126.  Lord  Hardwicke,  C,  in  Ex  parte  South- 
cole,  Ambl.  Ill;  a.  c.  2  Vez.  405.  De  Grey,  C.J.,  in  Ex  parte  Degge, 
4  Bro.  C.  (J.  236.  Lord  Apsley,  C,  in  Ex  parte  Grimstone,  Ambl.  706.  But 
■ee  I^rd  Redesdale,  C,  in  Re  Fitzgerald,  2  Sch.  &  Lef.  436-439. 

O  Beverley's  case,  4  Rep.  124;  Cocks  v.  Darson,  Hob.  215.  Lord 
LoQgiiborou^h,  C,  in  Oxenden  v.  Complon,  2  Ves.  71.  De  Grey,  C.J.,  in 
Ex  parte  Degge,  4  Bro.  C.  C.  236.  But  see  2  Imt.  14;  and  Fleta,  b.  1. 
c.  11,*.  10.  » 

i^)  Beverley's  case.  4  Rep.  126  ;  Blemilt's  case.  Ley.  4  7  ;  Slaundford  de 
Prer.  Reg.  .31-36  ;  Knipe  v.  Palmer,  '2Wils.  130  ;  Ex  parte  Vi/ces,  sVes.SO. 
Hrte  Slnund/ord  de  Prer.  Reg.  c.  'J,  35. 

("j  See  Holmes  case,  Dyer,  25  b. 
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Ita  quod  prcedicte  terre  et  tenementa  infra  predictum  tempus 
non  alienentur.  Nec  rex  de  exitibus  aliquid  percipiat  ad  opus 
suum  et  si  obierit  in  tali  statu  tunc  illud  residuum  distribuatur 
pro  anima  ejusdem  per  consilium  ordinariorum." 

The  object  of  the  Act  was,  it  is  said,  (})  to  restrain  the  abuse  of 
treating  the  estates  of  lunatics  as  the  estates  of  idiots,  the 
Sovereign  being  in  respect  of  lunatics'  property  but  a  trustee.  {^) 
The  words  "  sine  vasto  et  destructione"  must  be  taken  in  their 
ordinary  not  technical  sense,  (3)  and  the  ordinary  now'  takes 
"residuum"  in  trust  for  those  who, if  the  deceased  person  had  been 
sane,  would  have  at  his  death  become  entitled  to  his  personalty.  (*) 
The  Sovereign  may  consistently  with  the  Act  take  the  property 
of  an  idiot  and  keep  it  in  order  and  maintain  him  thereout 
and  his  family,  and  retain  the  surplus  income  to  his  own  use 
during  the  life  of  the  idiot.  No  person,  however,  is  now  found  an 
idiot,  in  order  that  questions  as  to  the  Crown's  rights  may  be 
avoided  ;  the  evidence  as  to  the  date  of  the  commencement  of  the 
insanity  is  not  carried  back  to  the  birth.  (*) 

It  would  of  course  be  impracticable  for  the  Sovereign  to  take 
upon  himself  or  herself  personally  the  burden  of  the  actual 
custody  of  the  body  and  estate  of  every  individual  in  England, 
and  of  every  English  subject  abroad,  being  an  idwt,  lunatic,  or 
person  of  unsound  mind  ;  and  it  would  be  highly  inconvenient 
that  the  Sovereign  should  personally  consider  and  determine  the 
appointment  of  the  bailiffs  of  such  custody.  (6)  To  avoid  per- 
sonal applications  to  the  Sovereign  on  the  subject  of  such  cus- 
tody, the  practice  has  been  that 

The  Sovereign  has  always  delegated  the  grant  of  the  custody  of 

idiots,  lunatics,  and  persons  of  unsound  jnind, 
To  one  or  more  of  bis  or  her  chief  officers  ;  Q)  and  for  a  long 


en  Lord  Loughborough,  C,  in  Oxenden  v.  Compton,  2  Ves.  7L 
W)  Lord  Redesdale,  C,  in  Lysaght  v.  Royse,  2  Sch.  &  Lef.  153  ;  and  Re 
Fitzgerald,  2  Sch.  &  Lef.  436-439.   Lord  Lyndhurst,  C,  in  Re  Bariatimki, 

^       ior^Thurlow,  C,  in  Ex  parte  Bromfield,  3  Bro.  C.  C.  510  ;  s.  c.  1  Ves. 

461     Lord  Loughborough,  C,  in  Oxenden  \.  Compton,  4  Bro.  C.  idi. 
O  31  Edw.  3,  c.  11 ;  22  ^  23  Car.  2,  c.  10.       .    ,  ,  „  ,    r,  om- 
Y)  See  also  Lord  St.  Leonards,  in  Stanton  v.  Perctval,  5  H.  L.  Oa.  ^B4, 

and  16  Sf  17  Vic.  c.  70,  «.  47.  .  r  „  r  r  0,7  „ 

(0)  Lord  Apsley.  C,  in  Exparte  Grtmstone,  i^QTO  C.  C.  237  n. 
(7)  Lord  Loughborough,  C,  in  Oxendtn  v.  Compton,  2  Ves.  71. 
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period  prev  iously  to  tlie  appointment  of  the  Lords  Justices  of  Ap- 
peal iu  the  Court  of  Chancery,  the  Lord  Chancellor  was  almost  inva- 
riably selected  as'  the  delegate  :  (i)  it  seems  he  was  selected  either 
iu  consideration  of  it  being  his  duty  as  Chancellor  to  issue  the  writ 
or  commission  for  inquiry  into  every  case  of  alleged  idiotcy, 
lunacy,  or  unsoundness  of  mind,  (^)  or  because  he  alone,  as 
keeper  of  the  royal  conscience,  could  act  after  the  grant  in  the 
exercise  of  this  branch  of  the  royal  prerogative.  (^)  But  the  Lord 
Chancellor  is  not  necessarily  the  delegate ;  (*)  e.ff.,  the  Lord 
High  Treasurer  once  filled  tlie  office.  (5)  The  delegation  is  by 
warrant  under  the  royal  sign  manual,  and  the  warrant  is  nothing 
but  a  special  autlioritj^  to  select  the  person  to  whom  the  grant 
shall  be  made;  (6)  it  confers  no  jurisdiction,  but  only  a  power  of 
administration.  (7)  Against  any  error  or  abuse  of  exercise  of  the 
jjrerogative  by  the  delegate,  an  appeal  lies  only  to  the  Sovereign 
in  council.  {^) 

At  the  present  moment 

TTie  delegates  of  the  grant  of  the  custody  of  idiots,  lunatics,  and 
persons  of  unsound  mind,  are  : 

The  Lord  Chancellor  and  the  Lords  Justices  of  the  Court  of 
Appeal  in  Chancery. 

Under  the  Lunacy  Regulation  Act,  16  &  17  Vic.  c.  70,  the 
Lord  Chancellor  may  act  separately  or  jointly  with  the  Lords 
Justices  or  either  of  them,  and  the  Lords  Justices  may  act  jointly 
apart  from  the  Lord  Chancellor ;  (9)  the  respective  powers  of 
the  Lord  Chancellor  and  Lord  Justices,  dehors  that  Act,  are  to 


(')  Urd  Redegdale,C.,in««7?//2^«-«W,2Sch.&Lef.433.  Lord  Eldon,  C, 
in  SandMTion  v.  Sherwood,  19  Ves.  233. 

Lord  RedesddlK,  C,  in  LynaglU  v.  Royse,  2  Sch.  &  Lef.  153,  438; 
Parje't  cane,  '>  Rep.  52. 

(■')  Lord  Apsley,  C,  in  Ex  parte  Grimslone,  4  Bro.  C.  C.  237  n. 

(')  Lord  Louihbofoneh,  C,  in  Oxenden  v.  Compion,  4  Bro.  C.  C.  233- 
Lord  Thurlow,  C,  in  Wiy;,  v.  Tiler,  2  Dick.  553.  Lord  St.  Leonards,  in 
blanlon  v.  Peraval,  5  11.  L.  284. 

(''j  Lord  Ti.uriow,  C,  in  Wigg  v.  Tiler,  2  Dick.  553. 

(*)  Ibid. 

(p  Lord  Loughborough,  C,  in  Oxenden  v.  Compion,  2  Vcs.  72. 

(  ;  Lord  Lough  mrough,  C,  in  Oxenden  v.  Compion,  2  Ves.  72;  Pill's 
r'",:  ^"'■'^  Ap»ley,  C,  ill  Ex  parte  Deyye,  4  Bro. 

C.      235  n.  ;  Rochjorl  i.  Ely,  1  Bro.  P.  C.  450. 

O  16  ^-  17  Vic.  c.  70,*.  2. 
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be  learned  from  the  sign  manual  or  manuals  only ;  the  Lords 
Justices  will  not  set  aside  any  general  rule  affecting  the  practice  in 
lunacy  without  having  the  benefit  of  the  opinion  of  the  Lord 
Chaucellor.  (i) 

Hereafter,  for  brevity's  sake,  we  will  speak  of  these  delegates 
under  the  title  of  the  Lord  Chancellor,  their  chief. 

The  officers  of  the  Lord  Chancellor  acting  in  the  affairs  of 
idiots,  lunatics,  and  persons  of  unsound  mind, 

Are  the  "Masters  in  Lunacy,"  the  "Registrar  in  Lunacy," 
the  "visitors  of  lunatics,"  the  "secretary  of  such  visitors;" 
lastly,  the  "  committees  of  the  persons  and  estates  of  idiots, 
lunatics,  and  persons  of  unsound  mind,"  and  the  "receivers"  of 
such  estates. 
As  to  the 

Powers  and  duties  of  the  officers  of  the  Lord  Chancellor  acting  in 
the  affairs  of  idiots,  lunatics,  and  persons  of  unsound  mind: 

Those  of  the  Masters  in  Lunacy,  the  Registrar  in  Lunacy,  the 
visitors  of  lunatics,  and  the  secretary  to  such  visitors,  are  set 
forth  in  the  Act  16  &  17  Vic.  c.  70,  e)  which  enacts  as  fol- 
lows : — 

Sec  VI    There  shall  be  two  3fasters  in  Lunacy,  who  shall  hold 
their  offices  during  good  behaviour,  and  the  present  C)  Masters  in 
lZc72.11  be  cm  Sinned  and  be  the  Masters  in  ^-^S 
behaviour,  and  the  Lord  Chancellor  ^  shall  from  tune  to  time  as  anj 
vacancy  shall  occur  in  the  office  of  Masters  J  f  PPOJ^t  ^  J"* 

Berson  being  a  serjeant  or  barrister  at  law  of  not  less  than  10  years 
staudL  at  fhe  bar  to  fill  the  vacancy,  and  tlie  person  to  be  so  ap- 
po'td^tu  before  bemg  capable  of  acting  Ifastj^.L^ac^ 
take  before  the  Lord  Chancellor  m  the  manner  now  used  the  oatli  set 


S  SiftnoireftL'^^m  the  28th  day  of  October.  1853.  and  may 
MaSr^-ir^^af^^^r:^^^^^  and  Edward 

repugnant  to  t^^f^^""''";";^^",!;,  Great  Britain  for  the  time  being,  and  to 

mean  the  Lord  High  ^         „  Lords  Commissioners  for  the 

:ltZtt:t:fsZ^^^^^^  Kingdom  for  tl.  time  being: 
16  8f  17  Vic.  c.  70,  s.  2. 


AND  PERSONS  OF  UNSOUND  MIND. 


227 


forth  in  the  schedule  (')  hereunder  written,  and  the  Masters  in  Lunacy 
for  the  time  being  shall  have  the  same  rank,  and  precedence  as  the 
Masters  (-)  now  (3)  take. 

Sec.  VII.  The  Masters  in  Lunacy  shall  have,  perform,  and  execute 
all  the  powers,  duties,  and  authorities  which  were  at  the  time  of  the 
passing  of  the  Act  of  the  Session  of  Parliament  holden  in  tlie  5th 
and  6th  years  of  the  reign  of  Her  Majesty,  chapter  84,  had,  performed, 
and  executed  by  commissioners  named  in  commissions  in  the  nature 
of  writs  cle  lunatico  inqiiirendo. 

Sec.  VIII.  All  the  inquiries  and  matters  connected  with  the 
persons  and  estates  of  lunatics  (••)  which  were  at  the  time  of  the 
passing  of  the  last  mentioned  Act  of  Parliament  usually  referred  to 
the  Masters  m  Ordmary  of  the  High  Court  of  Chancery  (except 
inquiries  and  matters  which  may  be  or  might  have  been  i-eferred  under 
the  Trustee  Act,  1850,  or  any  Act  thereby  repealed),  shall  henceforth 
where  references  shall  be  made  be  referred  to  the  Musters  in  Lunacy, 
who  shall  have,  perform,  and  execute  all  the  powers,  duties,  and 
authorities  relating  to  the  inquiries  and  matters  so  to  be  referred  to 
them  as  aforesaid,  which  were  at  the  time  last  aforesaid  had,  per- 
formed, and  executed  by  the  Masters  in  Ordinary  of  the  High  Court 
of  Chancery,  and  shall  perform  sucli  other  duties  for  the  security  and 
advantage  of  lunatics  and  their  estates  as  the  Lord  Chancellor, 
intrusted  as  aforesaid,  (')  shall  fi-om  time  to  time  direct. 
Sec.  IX.    All  the  powers  and  authorities  by  or  under  this  Act 


(')  Sch.  2:  "I    do  swear  that  I  will  faithfully,  impartially,  and 

hooestly,  according  to  the  best  of  my  skill  and  knowledge,  execute  the  several 
powers  and  trusts  given  to  and  reposed  in  cne  as  one  of  the  Masters  in  Lunacy, 
and  that  without  favour  or  afTection,  prejudice  or  malice.    So  help  me,  God." 

(  )  In  this  Act,  unless  there  be  something  in  the  subject  mattsr  or  context 
repognaut  to  the  construction,  the  expression  "  the  Masters"  shall  be  con- 
strued to  mean  the  Masters  in  Lunacy  for  the  time  being  jointly  or  severally  • 
16  Sf  17  Vic.  c.  70,  «.  2. 

(^)  I.e.,  the  same  rank  as  the  Masters  in  Ordinary  of  the  High  Court  of 
Chancery :  8  <5-  9  Vic.  c.  100,  «.  2. 

{*)  In  this  Act,  unless  there  be  something  in  the  subject  matter  or  context 
repugnant  to  the  construction,  the  word  "  lunatic  "  shall  be  construed  to 
mean  any  person  found  by  inquisition  idiot,  lunatic,  or  of  unsound  mind,  and 
incapable  of  managing  himself  or  his  affairs  :  16     17  Vic.  c.  70,  s.  2. 

C)  In  this  Act,  unless  there  be  something  in  the  subject  matter  or  context 
repugnant  to  the  construction,  "  the  Lord  Chancellor  intrusted  as  aforesaid" 
shall  be  construed  to  mean  the  Lord  High  Chancellor  of  Great  Britain  for 
the  time  bemg  intrusted  by  virtue  of  the  Queen's  sign  manual  with  the  cure 
and  commitment  of  the  custody  of  the  persons  and  estates  of  persons  found 
Idiot,  lunatic,  or  of  unsound  mind;  and  when  and  so  long  as  the  Lords 
Justices  of  the  Court  of  Appeal  in  Chancery  for  the  time  being  shall  be 
intrustsd  as  aforesaid  concurrently  with  the  Lord  Chancellor,  then  and  so 
long  the  last-mentioned  expression  shall  be  construed  to  include  or  be  appli- 
cable to  the  Lords  Justices  aforesaid  ;  so  thut  all  the  powers,  authorities,  and 
duties  to  be  had,  exercised,  and  performed  under  this  Act  by  the  Lord  Chan- 
cellor intrn.^ied  a.?  aforesaid,  shall  and  may  bo  had,  exercised,  and  iierlormed, 
"•'n,"    »  ^  ^'■''^""o''  acting  cither  alone  or  jointly  with  both  or 

either  of  the  Lords  J^stice^  aforesaid,  as  by  both  of  the  Lords  Justices  ulore- 
said  actingjoinily  apart  from  the  Lord  Chuucellor  :  16^  17  Vic.  c.  70,  ».  2. 
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vestecJ  01-  to  be  vested  in  the  Masters  sliall  be  joint  and  several,  and 
they  shall  execute  commissions  (')  and  conduct  inquiries  connected 
■with  lunatics  or  their  estates,  and  perform  all  other  duties  committed 
or  to  be  committed  to  them  by  or  by  virtue  of  any  Act  hereby  re- 
pealed (^)  or  this  Act  either  separately  or  together,  and  at  such  places, 
.  within  such  times,  and  in  siich  manner,  as  any  general  order  in 


(')  In  this  Act,  unless  there  be  something  in  the  subject  matter  or  context 
repugnant  to  the  construction,  the  word  "  commission  "  shall  be  construed  to 
mean  a  commission  in  the  nature  of  a  writ  de  lunatico  inquirendo,  and  to  com- 
prehend the  general  commission  by  this  Act  authorized  to  be  issued  :  16  17 
Vic.  c  70,  s.  2.    For  form  of  commission  to  Masters,  see  Elmer,  88. 

16  &•  17  Vic.  c.  70,  s.  I:  "  The  several  Acts  of  Parliament  mentioned 
in  the  first  schedule  hereunder  written,  shall  be  and  the  same  are  hereby 
repealed  to  the  pxtent  specified  concerning  the  same  Acts  respectively  in  the 
third  column  of  the  said  schedule,  but  so  that  the  validity  of  any  proceeding 
taken  or  pending  under  the  said  Acts,  or  any  of  them,  before  or  at  the  com- 
mencement of  this  Act,  or  any  appointments,  salaries,  annuities,  compensa- 
tions, or  allowances,  made  or  given  by  or  under  the  said  Acts,  or  any  of  them, 
before  the  commencement  of  this  Act,  shall  not  be  taken  away,  diminished,  or 
in  any  wise  injuriously  affected  by  the  repeal  aforesaid  ;  and  no  new  or  further 
order  minute,  or  direction  whatsoever,  shall  be  deemed  to  be  necessary  by 
reason  or  in  consequence  of  the  repeal  aforesaid  respecting  any  such  appoint- 
ment,  salary,  annuity,  compensation,  or  allowance  as  aforesaid,  except  where 
bv  this  Act  any  salary  or  other  payment  is  made  payabla  out  of  a  fund  not 
heretofore  chargeable  therewith  ;  and  all  proceedings  respecting  the  person  or 
estate  of  every  person  before  the  commencement  of  this  Act  found  by  mqui- 
sition  idiot,  lunatic,  or  of  unsound  mind,  and  incapable  of  managing  himself 
or  his  affairs,  or  any  proceedings  for  the  purpose  of  procuring  such  a  finding 
shall  be  carried  on  as  far  as  may  be  practicable  according  to  the  provisions  of 
this  Act  and  subject  thereto  according  to  the  provis  ons  of  the  said  Acts,  or 
any  of  them,  which  shall  for  that  purpose  he  deemed  to  continue  in  force  no - 
withstanding  the  repeal  aforesaid,  or  in  case  of  doubt  as  to  the  mode  of  pro- 
cedure in  such  of  the  u.odes  aforesaid  as  the  Masters  in  Lunacy  shall  direct. 


THE  SCHEDULES  ABOVE  REFERRED  TO. 
Schedule  1 — Section  1. 
The  Acts  repealed  ly  this  Act  wholly  or  in  part. 


Date  of  Act. 


6Geo.4,c.53(22d 
June,  1825). 


lWm.4,c.65  (23d 
July,  1830). 


Title  of  Act. 


An  Act  for  limiting  the  time 
within  which  inquisitions  of 
Lunacy,  Idiotcy,  and  Non 
Compos  Mentis  may  be  Tra- 
versed, and  for  making  other 
Regulations  in  the  proceedings 
pending  a  Traverse. 

An  Act  for  Consolidating  and 
Amending  the  Laws  relating 


Extent  of  Repeal. 


The  whole  Act,  except 
so  far  as  it  relates  to 
Ireland. 


So  much  of  the  A'ct  as 
relates  to  or  affects 
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lunacy,  and  subject  thereto  as  any  special  order  of  the  Lord  Chan- 
cellor intrusted  as  aforesaid,  shall  from  time  to  time  direct. 

The  Lord  Chancellor  shall  have  as  at  present  an  officer  called 
the  "  Registrar  in  Lunacy.  (')  who  shall  perform  the  duties  com- 
mitted to  him  by  or  by  virtue  of  this  Act,  and  such  other  duties 
conuected  -with  lunatics  and  their  estates  at  such  places  within  such 
times  and  in  such  manner  as  the  Lord  Chancellor  shall  from  time  to 
time  direct. 


3  &  4  Wm.  4,  c. 
36  (24th  July, 
1833). 


3  &  4  Wm.  4.  c. 
84  (28th  Au- 
gust, 1833). 


5  &  6  Vic.  c. 
84  (5th  August, 
1842). 


15  &  16  Vic.  c. 
48  (30th  June, 
1852). 

15  &  16  Vic.  c. 
87  (l=t  July, 
1852). 


to  Property  belonging  to  In- 
fants, Femes  Covrt,  Idiots, 
Lunatics,  and  Persons  of  un- 
sound mind. 


An  Act  for  diminishing  the  in- 
convenience and  expense  of 
Commissions  in  the  nature  of 
Writs  deLunaiico  Inquirendo, 
and  to  provide  for  tbe  better 
care  and  treatment  of  Idiots, 
Lunatics,  and  Persons  of  un- 
sound mind  found  such  by 
Inquisition. 

An  Act  to  provide  for  the  per- 
formance  of  the  duties  of  cer- 
tain  offices  connected  with  the 
Court  of  Chancery,  which  have 
been  abolished. 

An  Act  to  alter  and  amend  the 
Practice  and  course  of  Proce- 
dure under  Commissions  in 
the  nature  of  Writs  de  Luna- 
tico  Inquirendo. 


An  Act  for  the  Amendment  of 
the  Law  respecting  Property  of 
Lunatics. 


An  Act  for  the  Relief  of  the 
Suitors  of  the  High  Court  of 
Chincery. 


idiots,  lunatics,  and 
persons  of  unsound 
mind,  or  their  pro- 
perty, except  so  far 
as  it  relates  to  Ire- 
land, but  excluding 
from  this  exception 
section  41,  which 
is  in  substance  re- 
enacted  by  this  Act. 

Tbe  whole  Act. 


So  much  of  the  Act 
as  relates  to  the 
office  or  place  of  the 
"  Secretary  of  Lu- 
natics." 

The  whole  Act  except 
sections  10,  12,  and 
16,  which  relate  to 
the  abolition  of  an 
office,  and  to  the 
Suitors'  Fee  Fund, 
and  to  certain  com- 
pensations. 

Sections  1,  2,  and  3, 
except  so  far  as  the 
same  relate  to  Ire- 
land. 

Sections  14,  30,  31, 
32,  iind33,  all  which 
are  in  substance  re- 
enacted  in  (his  Act. 


(')  Tbe  present  Registrar  in  Lunacy  is  Charles  Norrig  Wilde,  Esq. 
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Sec.  XI.  The  Musters  and  the  Hefjistrar(^)  respectively  sliall  con- 
tinue to  discharge  all  duties  which  formerly  belonged  to  the  office  of 
clerk  of  the  custodies  of  idiots  and  lunatics,  and  which  were  under  the 
provisions  of  the  Act  of  the  session  of  Parliament  holden  m  the 
5th  and  6th  years  of  the  reign  of  Her  Majesty,  chapter  84,  on  the 
abolition  of  that  office  transferred  to  them  respectively,  so  far  as  the 
same  may  be  necessary  to  be  discharged,  according  to  the  practice 
for  the  time  being  subsisting  in  lunacy. 

Sec.  XII.  The  Masters  shall  receive  salaries  of  £2000  per  annum 
each,  and  the  Lord  Chancellor  may,  on  a  petition  presented  to  him 
for  that  purpose,  order  (if  he  shall  so  think  lit)  annuities  not  excee.ding 
the  sum  of  £1200  each  to  be  paid  to  the  persons  continued,_and  to  be 
appointed  Musters  respectively,  if  and  when  they  respectively  shall 
be  afflicted  with  some  permanent  infirmity  disabling  them  respectively 
from  the  due  execution  of  their  respective  offices,  and  shall  oe 
desirous  of  resigning  the  same.  • 

Sec.  XIII.  The  Lord  Chancellor  may  by  order  remove  any  one 
of  the  Masters  in  Lunacy  to  be  appointed  after  the,  connmencement 
of  this  Act,  who  shall  be  afflicted  with  any  permanent  inhrmity,  ms- 
abliiig  him  from  the  due  execution  of  his  office,  and  who  shall  retuse 
to  resign  or  be  incapable  of  resigning  the  same,  and  may,  upon  sucn 
removal,  order  to  be  paid  to  him  an  annuity  or  retiring  allowance 
not  exceeding  in  amount  two  equal  third  parts  of   his  yearij 

Sec' XIV.  The  J?ems<rflr  shall  receive  such  salary  as  the  Lord 
Chancellor,  with  the  approbation  of  the  Commissioners  ot  Her 
Majesty's  Treasury,  has  directed  or  shall  from  time  to  jnie  direct. 

Sec  XV     Such  oijicers,  clerks,  and  messengers  shall  and  may  be 
frorS  time  to  time  ai^ointed  by  the  Masters  and  f^' l^ZT'^S^'L 
tivelv  in  their  respective  offices  as  the  Lord  Chancellor,  with  the 
aiSba  ion  of  the  Lords  Ccn.missioners  of  Her  Majesty's  Treasury, 
ha    diSed  or  shall  from  time  to  time  direct ;  but  the  appointment 
the  chief  cferk  of  the  masters  shall  be  made  with  tje  approbation 
of  the  Lord  Chancellor,  and  the  present  officers,  cleiks,  and  «ies 
sengers  shall  be  continued  as  if  this  Aet  had  not  been  pa^^e^. 
w  font  prejudice  to  any  right  or  claim  of  them  °f J^f 
respect  &  length  of  service  or  otherwise,  and  the  ^fficei  ,  c  eiks,  a^^^^^ 
messengers  for  the  time  being  shall  respectively  '-e^J^,  f^JJi^^'g^^^! 
as  the  Lord  Chancellor,  with  the  approba  ion       ^^^^  ^'^'^  Aj^, 
missioners  of  the  Treasury,  has  directed  or  shall  from  time  to  time 

^'Sec   XVI.    There  shall  be  two  medical  visitors  and  one  Z^/«Z 
rifTor  of  lunatics,  who  shall  hold  tbeir  offic.  dunng^^^^^^^^^^^ 
the  m-esent  visitnrs{^)  shall  be  contmued  and  be  the  vioUoih  duiin^ 
pkaSu^e,  Id  the  Lord  Chancellor  shall,  from  time  to  time,  as  any 

O  In  this  Act,  unless  there  be  something  in  .he  -^g  »Btter  or  content 
nui-niu.t  to  the  construction,  the  expression     the  Uegistrar  sna. 
Ilw  to  n-e«n  the  Registrar  in  Lunacy  for  the  time  b.ing :  16^1/  V^c. 


ret 


'■/^'!'ThP '.recent  medical  visitors  are  Henry  Herbert  Southey.  M.D-.and 
Jo2  B^h^rM  D     The  present  legal  visitor  is  WiUiam  Ph.lh.ore.  Esq. 
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vacancy  shall  occur  in  the  office  of  medical  visitor  or  leffal  visitor, 
appoint  by  writing  under  his  hand  a  fit  person,  being  a  physician  in 
actual  practice,  to  succeed  a  medical  visitor,  and  a  tit  person,  being  a 
barrister  of  not  less  than  five  years'  standing,  to  succeed  a  leoal 
visitor. 

Sec.  XVII.  The  Masters  for  tlie  time  being  shall,  by  virtue  of 
their  appointment  to  be  Masters,  become  and  be  visitors  of  lunatics 
jomtly  with  the  visito?-s  for  the  time  being. 

tiec.  XVIII.  No  person  shall  be  appointed  to  be  a.  visitor  who 
shall  be  or  shall  have  been,  within  the  two  years  then  next  preceding, 
du-ectly  or  indirectly  interested  in  the  keeping  of  any  house  licensed 
tor  the  reception  of  insane  persons,  and  if  any  person  shall,  after  his 
appomtment,  become  so  interested,  his  appointment  as  visitor  shall 
tpsojactu  become  null  and  void  and  thereupon  his  salary  shall  cease. 

Sec.  XIX.  The  medical  visitors  shall  receive  such  salaries  not  ex- 
ceedmg  the  sum  of  £500  per  annum  each,  and  the  legal  visitor  to 
be  appointed  after  the  commencement  of  this  Act  shall  receive  such 
salary  not  exceeding  the  like  sum  as  the  Lord  Chancellor,  with  the 
approbation  of  the  said  Commissioners  of  the  Treasury,  shall  from 
time  to  time  order,  and  the  salary  of  the  present  legal  visitor  shall 
remain  at  its  present  (')  amount. 

Sec.  XX.  T/ie  medical  and  legal  visitors  and  the  Masters  or  so 
many  of  them  not  being  less  than  three  in  number  as  may  from  time 
to  time  be  able,  consistently  with  the  discharge  of  their  other  duties, 
to  attend,  shall  from  time  to  time  form  themselves  into  a  Ijoard  for 
their  mutual  guidance  and  direction,  or  matters  connected  with  the 
visitmg  of  lunatics,  ^  and  the  board  shall  be  at  liberty  to  report  to  the 
Lord  Chancellor,  intrusted  as  aforesaid,  upon  any  matter  connected 
with  the  duties  of  the  visitors  or  of  the  board  as  they  think  proper. 

Sec.  XXI.  Where  a  medical  or  legal  visitor  is  temporarily  pre- 
vented from  discharging  his  duty  by  illness  or  unavoidable  absence  but 
not  otherwise,  he  may,  with  the  approbation  of  the  Lord  Chancellor, 
instructed  as  aforesaid,  appoint  a  physician  in  actual  practice,  or  a 
barrister  of  not  less  tiian  five  years'  standing  (as  the  case  may  re- 
quire) lo  act  in  his  stead  during  his  illness  or  unavoidable  absence : 
and  the  physician  or  the  barrister  so  appointed  shall,  while  his  ap- 
pointment remams  in  force,  have,  perform,  and  execute  all  the  powers, 
duties,  and  authorities  belonging  to  the  office  of  medical  visitor  or 
ot  legal  m.itor,  as  the  case  may  be,  with  full  validity  and  effect  to  all 
intents  and  purposes. 

Sec.  XXII.  There  shall  be  a  secretary  to  the  visitors,  who  shall 
hold  his  office  during  pleasure,  and  the  present  secretary^)  shall  be 
contmued  and  be  the  secretary  during  pleasure,  and  the"Lord  Chan- 
cellor shall,  from  time  to  time,  as  a  vacancy  sliall  occur  in  tlie  office  of 
secretary,  appoint  by  writing  under  his  hand  a  fit  person  to  fill  the 
vacancy.  * 

Sec.  XXUL  Tfie  secretary  shall  receive  sucli  salary,  not  exceeding 
the  sum  of  iim  per  annum,  as  the  Lord  Ciiancellor  has  ordered  or 
Shall  trom  time  to  time  order,  and  a  clerk  to  the  secretary  may  be 

(')  X'.jOO  [ler  nijniirn. 

O  1(1  4-  17  Vic.  c.  70,  AT.  2. 

(0  The  prcjenr,  gecreuiy  i»  Henry  Enfiel.l,  Esq. 
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appointed  by  him  witli  the  approbation  of  the  Lord  Chancellor,  who 
shall  receive  such  salary  not  exceeding  the  sum  of  £150  as  the  Lord 
Chancellor  shall  from  time  to  time  order. 

Sec.  XXIV.  Sucli  allowances  as  the  Lord  Chancellor,  with  the 
approbation  of  the  said  Commissioners  of  the  Treasury,  shall  from 
time  to  time  order,  shall  be  made  to  the  Masters  and  the  visitors  for 
their  respective  travelling  and  other  expenses,  and  to  the  Masters  and 
the  Rcfiistrur  and  the  secretary  to  thit  visitors  (but  in  the  latter  case 
under  the  direction  of  the  vidtors)  for  providing  and  maintaining 
suitable  offices,  and  for  the  other  expenses  incident  to  the  discharge 
of'  the  duties  of  their  respective  offices. 

Sec.  XXV.  All  salaries  and  annuities  continued  or  given  by  or 
under  this  Act  (inclusive  of  the  salaries  of  the  visitors  and  their 
secretarij  as  Irom  the  day  on  which  the  account  entitled  "  the  account 
of  the  board  of  visitors  for  the  better  care  and  treatment  of  lunatics" 
shall  be  closed  as  hereinafter  mentioned),  shall  grow  due  from  day  to 
day,  and  the  same  with  all  allowances  continued  or  given  by  or  under 
this  Act  (inclusive  of  the  allowances  to  the  visitors  and  their 
secretary  as  from  the  same  day),  shall  be  payable  and  paid  under 
order  of  the  Lord  Chancellor  to  tiie  several  persons  entitled  thereto, 
or  to  their  respective  executors  or  administrators,  out  of  the  fund 
standing'  in  the  name  of  the  Accountant-General  of  the  Court  of 
Chancery  to  the  account  entitled  "  the  Suitors'  Fee  Fund  Account," 
on  the  3d  day  of  February,  the  3d  day  of  May,  the  3d  day  of 
August,  and  the  3d  day  of  November  in  every  year,  or  on  such  other 
days  as  the  Lord  Chancellor  shall  from  time  to  time  direct  free  from 
deduction ;  and  all  such  salaries,  annuities,  and  allowances  as  aforesaid, 
which  are  continued  by  or  under  this  Act,  shall  be  payable  out  of  the 
aforesaid  fund  in  such  priority  as  they  respectively  would  have  had 
if  the  several  Acts  hereby  repealed  had  not  been  repealed ;  and  all 
such  salaries,  annuities,  and  allowances  as  aforesaid,  which  are  or 
shall  be  originally  by  or  under  this  Act  charged  upon  the  aforesaid 
fund,  shall  be  payable  and  paid  out  of  the  same  fund,  subject  and 
without  prejudice  to  the  payment  of  all  other  sums  by  any  former 
Act  or  Acts  now  in  force  directed  or  authorized  to  be  paid  thereout. 

Sec.  CIV.  Each  lunatic (')  shall  be  personally  visited  and  seen  by 
one  at  least  of  the  visitors,  according  to  the  provisions  of  the  next 
following  section,  once  at  the  least  in  each  year  or  oftener,  and  at 
such  times  as  the  Lord  Chancellor  intrusted  as  aforesaid  (^)  may  direct, 
or  in  the  absence  of  his  directions  as  the  board  o{  visitors  may  think 
expedient. 

Sec.  CV.  The  medical  visitors  shall  continue  to  visit  lunatics(')  as 
at  present,  and  the  le(/al  visitors  to  be  appointed  after  the  commencement 
of  this  Act  shall  also  respectively  visit  lunatics,  and  the  visits  of  the 
several  visitors  shall  be  from  time  to  time  regulated  as  the  Lord  Chan- 
cellor intrusted  as  aforesaid  (')  may  direct,  or  in  the  absence  of  his  direc- 
tions as  the  board  of  vidtors  may  deem  necessary  or  advisable  in  such 
manner,  that  as  far  as  circumstances  will  admit  every  lunatic  may, 
from  time  to  time,  and  in  due  succession,  be  visited  by  the  legal 
visitor,  eitiier  alone  or  in  company  with  one  of  the  medical  visitors. 


(')  16  cV  17  Vic.  c.  70,  s.  2. 

(3)  l!,id. 


C)  Ibid. 
{*)  Ibid. 
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Sec.  CVI.  The  visitors  shall  respectively  within  a  convenient  tin-ie 
after  each  visit  make  a  report  in  writing  to  the  Lord  Chancellor, 
intrusted  as  aforesaid,  (')  of  the  state  of  mind  and  bodily  health,  and  of 
the  general  condition,  and  also  of  the  care  and  treatment,  of  each 
person  visited  and  seen  by  them  respectively,  which  reports  shall 
annually  or  oftener,  as  the  Lord  Chancellor  intrusted  as  aforesaid  may 
direct,  or  the  board  of  visitors  may  think  expedient,  be  submitted  to  the 
Lord  Chancellor  intrusted  as  aforesaid,  and  the  visitors  respectively 
shall  make  separate  or  special  reports  on  any  case  to  the  Lord  Chancellor 
mtrusted  as  aforesaid  as  and  when  thev  or  the  board  of  visitors  may 
think  expedient,  and  in  particular  shall  report  to  him  without  delay 
any  instance  m  which  they  respectively  on  proceeding  to  visit  have 
been  unable  to  discover  the  then  residence  of  or  have  been  by  any 
other  circumstance  prevented  from  actually  seeing  on  that  occasion 
the  lunatic  (')  whom  they  intended  to  visit. 

Sec.  _  CVII.  The  reports  of  the  visitors  shall  be  filed  and  kept 
secret  m  their  office,  and  shall  be  open  to  the  inspection  of 
no  person  save  the  members  of  the  board  of  visitors,  their  secre- 
tarif  and  his  clerk,  and  the  Lord  Chancellor  intrusted  as  aforesaid(2) 
and  such  persons  as  he  may  specially  appoint.  And  all  the  reports 
relating  to  any  particular  patients  shall  be  destroyed  on  the  death  of 
the  patient,  and  shall  also  be  destroyed  on  the  inquisition  in  his  case 
being  superseded,  or  being  vacated  and  discharged  on  a  traverse,  unless 
the  Lord  Chancellor  intrusted  as  aforesaid,  within  14  days  after  the 
supersedeas,  or  the  vacating  and  discharge  on  a  traverse,  specially 
order  that  tne  same  be  not  destroyed  until  the  death. 

In  addition  to  the  above  provisions  of  the  Act  16  &  1 7  Vic. 
c.  70,  the  Lord  Chancellor  has,  in  reference  to  the  duties  of  the 
:Masters  in  Lunacy  and  of  the  visitors  of  lunatics,  issued  the  fol- 
lowing General  Orders,  1 2th  Jan.  1855  : 

1.  That  the  Masters  in  Lunacy  do  from  time  to  time  furnish  the 
r^nU/rs  of  lunatics  with  abstracts  of  their  reports  as  to  the  fortune 
income,  and  maintenance  of  each  lunatic,  and  of  the  orders  coniirmiuff 
such  reports  and  inform  the  said  visitors  of  any  increase  which  ma? 
have  accrued  in  the  fortune  of,  and  of  any  change  which  mav  have 
been  made  in  the  allowance  or  scheme  for  the  maintenance  of  any 
lunatic,  so  that  at  all  times  the  said  visitors  may  be  fully  acquainted 
with  the  amount  of  the  fortune  and  income  of  every  lunatic,  and  with 
the  scheme  approved  and  the  allowance  made  for  his  maintenance 

_  I.  1  liat  tlie  med.xcal  visitors  of  lunatics  do,  on  each  occasion  of 
visiting  any  lunatic,  inquire  and  examine  whether  such  lunatic  is 
maintained  in  a  suitable  and  proper  manner,  having  regard  to  the  then 
e:»isting  amount  of  the  allowance  ordered  to  be  paid,  and  the  then 
".xi.-ting  scheme  approved  of  for  the  maintenance  of  such  lunatic,  and 
also  wnether.  having  regard  to  the  then  fortune  and  income  of  such 
lunatic,  It  appears  expedient  that  any  and  what  addition  should  be 


(')  IG  ^-  17  \'ic.  c.  :<),  „.  2. 


{')  ItlKl. 
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made  to  his  comforts,  or  any  and  what  alterations  should  be  made  in 
the  scheme  for  or  manner  of  his  maintenance. 

3.  That  if  the  said  visitors  shall  on  such  inquiry  and  examination 
consider  that  the  lunatic  (')  is  not  maintained  in  such  suitable  and 
proper  manner  as  is  aforesaid,  or  that  the  allowance  provided  for  his 
maintenance  is  not  duly  applied,  or  that  any  provision  in  the  scheme 
for  his  maintenance,  either  for  his  personal  comfort  or  enjoyment  or 
otherwise,  is  not  duly  observed,  or  that  any  addition  to  the  comforts 
or  any  alteration  in  the  manner  of  the  maintenance  of  the  lunatic 
should  be  made  which  his  then  fortune  or  income  is  capable  of  pro- 
viding, they  shall  forthwith  make  a  special  report,  stating  such  their 
opinion,  and  the  grounds  thereof  to  the  board  of  visitors. 

4.  Ti.at  the  board  of  visitors  shall  proceed  to  consider  such  report 
of  the  medical  visitors  at  their  next  meeting,  and  shall,  if  they 
tliink  fit,  refer  the  same  to  the  Masters  in  Lunacy,  or  take  such 
other  steps  thereon  as  may  appear  to  them  to  be  expedient. 

5.  That  the  Masters  in  Lunacy  shall,  on  any  such  report  as  afore- 
said being  referred  to  them  by  tlie  board  of  visitors,^  proceed  to 
investigate  the  matters  thereby  reported  upon,  and  may  if  they  deem 
it  expedient  summon  the  committee  of  the  person  or  estate  to  attend 
before  them  to  give  explanations  thereon,  and  the  said  Masters  shall 
then  make  such  report  if  any  on  the  said  matters  to  the  Lord 
Chancellor  as  the  said  Musters  may  deem  proper. 

6.  That  the  medical  visitors  do  in  the  annual  report  made  by  them 
to  the  Lord  Chancellor  in  the  case  of  each  lunatic,  pursuant  to  the 
Lunacy  Kegulation  Act,  state  the  result  of  the  examination  and 
inquiry  as  to  the  maintenance  of  each  lunatic,  C)  to  be  made  by  them 
pursuant  to  the  foregoing  order,  and  do  also,  in  any  case  in  which 
they  shall  h.ave  made  any  special  report  to  the  board  oj  visitors 
pursuant  to  the  above  order,  state  so  far  as  they  may  be  able  what 
steps  have  been  taken  in  consequence  of  such  special  report. 

The  Masters  have  also  duties  in  reference  to  the  percentage 
payable  under  the  Lunacy  Regulation  Act,  which  will  presently 
appear  and  take  an  important  part  in  the  nianageinent  of  the 
property  and  persons  of  idiots,  lunatics,  or  persons  of  unsound 
mind,  found  so  by  inquisition,  which  will  be  explained  when  we 
come  to  treat  of  the  details  of  such  management.  We  may  here, 
however,  remark  that  the  Masters  do  not  entertain  any  question 
of  law  arising  in  such  management,  {^)  and  may  not  take  the 
whole  direction  of  such  property.  {*) 

Of  the  duties  of  the  committees  of  the  persons  and  estates  ot 
idiots,  lunatics,  and  persons  of  unsound  mind,  and  of  the  re- 
ceivers of  such  estates,  it  wUl  be  perhaps  more  convenient  to 


CM  16  («•  17  Vic.  c.  70,  s.  2.  (')  Ibid. 

e)  ii^  We3/,3Mac.&Gor.231.     O  /fe^r<,«;»,  1  Mac.&Gor.  20,. 


AND  PERSONS  OF  UNSOCND  MIND. 


235 


treat  when  the  manner  of  their  appointment  shall  have  been 
explained.    We  proceed  now  to  consider — 

The  mode  in  lohich  the  charges  incident  to  the  administration 
of  the  estates  of  idiots,  luiiatics,  and  persons  of  unsound 
mind,  under  authority  of  the  Lord  Chancellor,  are  now  de- 
frayed. 

These  are  defrayed  in  part  by  means  of  a  percentage  graduated 
in  an  equitable  manner  as  between  the  richer  and  poorer  estates, 
and  in  part  by  means  of  fees  on  proceedings.  The  payment  of 
this  percentage  is  regulated  by  the  Act  16  &  17  Vic.  c.  70  -hich 
enacts — 

Sec.  XXVI.  A  percentage  on  the  respective  clear  annual  .  .omes 
of  aU  lunatKs  (')  shall  be  paid  according  to  the  several  rates  following, 
that  IS  to  say,  ^ 

The  rate  of  four  per  centum  for  each  clear  annual  income, 
amounting  to  £100  and  not  amounting  to  £1000,  but  so  that  no 
larger  sum  be  payable  in  any  such  case  in  any  one  year  than  £30. 

The  rate  of  three  per  centum  for  each  clear  annual  income 
amountmg  to  £1000,  and  not  amounting  to  £5000,  but  so  that  no 
larger  sum  be  payable  m  any  such  case  in  any  one  year  than  £100  ■ 
and  ' 

The  rate  of  two  per  centum  for  each'  clear  annual  income, 
amountmg  to  £5000  or  upwards,  but  so  that  no  larger  sum  be 
payable  m  any  such  case  in  any  one  year  than  £200. 

And  m  every  case  the  fractional  parts  less  than  one  moietv  of  the 
pound  sterhng  shall  be  disregarded  in  the  calculation  of  the  amount 
payable  for  percentage,  and  shall  not  be  levied  or  paid. 

Bee.  XXVII.  TheMasters  shallfrom  time  totime  certify  what  is  the 
amount  of  each  such  clear  annual  income  as  aforesaid,  and  of  the  per- 
centage payable  thereon  ;  and  who  is  the  committee  or  otlier  person 
who  i«  to  pay  the  .same ;  and  thereupon  such  committee  or  other 
person  as  aforesaid  shall  pay  the  same  out  of  the  first  monies  coming 
to  hi.s  fianrls  ni  respect  of  the  income  of  the  lunatic,  (^j 

Hec.  XX  Vill.  The  percentageaforesaid,  or  a  proper  proportionate 
part  tliereof  (as  the  case  may  require),  sliall  be  chargeable  and 
Charged  upon  the  estate  of  a  lunatic  (^j  and  be  payable  thereout 
altliough  betore  payment  thereof  lie  die,  or  the  inqui.sition  in  his 
case  be  Huperseded  or  be  vacated  and  discharged  on  a  traverse  ;  but 
m  either  of  the  two  cases  last  aforesaid  the  Lord  Chancellor  intrusted 
a.H  atore.said  {  )  may  if  he  see  fit  remit  or  reduce  the  amount  of  the  sum 
to  be  paid,  and  the  payment  of  the  amount  in  every  case  shall  be 
enlorced  in  such  manner  and  under  such  regulations  as  the  Lord 


(')  16  ii-  17  Vie.  c.  70,  ».  2.  (»)  Ibid. 
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Chancellor,  with  the  advice  and  assistance  of  the  Lords  Justices,  (') 
being  intrusted  as  aforesaid,  shall  from  time  to  time  direct. 

Sec.  XXIX.  All  fees  non-payable  in  relation  to  proceedings  in 
lunacy  shall  be  and  the  same  are  hereby  abolished,  and  in  lieu 
thereof  there  shall  be  paid  the  following  fees  only,  that  is  to  say, 

£ 

For  each  order  or  fiat  of  the  Lord  Chancellor  in-  )  2 
trusted  as  aforesaid,  {^)  f 

For  each  report  or  certificate  of  the  masters  and  ^ 
taxing  masters  respectively  (other  than  a  certificate  I  j 
of  the  masters  respecting  income  and  percentage  j 
only),  / 

For  attending  any  court  by  the  clerk,  per  diem,  1 
And  for  all  engrossments,  transcripts,  and  copies  of  documents 
and  papers,  the  actual  amount  of  the  stationer's  charges  paid  by  the 
Masters  and  Registrar  respectively  for  the  same  ('). 

Sec.  XXX.  The  Lord  Chancellor  (••)  may,  with  the  advice  and 
assistance  aforesaid,  (')  by  order  from  time  to  time,  reduce  the  several 
rates  of  percentage  aforesaid,  or  any  of  them  ;  and  again,  if  it  shall 
seem  to  him  expedient  from  time  to  time,  raise  the  same  several  rates 
or  any  of  them  ;  but  not  to  rates  higher  than  those  respectively 
hereinbefore  prescribed  :  and  also  may,  with  the  like  advice  and 
assistance,  by  order  from  time  to  time  vary  or  aboHsli  the  fees  afore- 
said, or  any  of  them,  or  other,  the  fees  for  the  time  being  payable  ni 
relation  to  proceedings  in  lunacy,  or  any  of  them ;  and  if,  and  when  it 
shall  seem  to  him  necessary  or  expedient,  fix  and  impose  other  lees  or 
fee  of  altered  amount.  ^      ,      .      ,  . 

Sec  XXXL  The  percentage  and  the  fees  for  the  time  being 
payable  under  this  Act,  shall  be  collected  by  means  of  stamps  which 
shall  be  under  the  management  of  the  Commissioners  of  Inland 
Revenue,  and  the  provisions  of  the  Act  of  the  last  Session  of  ir'arlia- 
ment,  for  "the  relief  of  the  suitors  of  the  High  Court  of  Chancery, 
respecting  stamps  and  the  monies  arising  from  the  sale  thereof,  shall 
be  and  are,  and  every  of  them  is,  hereby  extended  so  as  to  be 
applicable  and  applied  mutatis  mutandis,  to  stamps  to  be  used  unaer 
this  Act,  and  the  monies  arising  from  the  sale  thereof. 

Sec  XXXn.  Where  it  is  made  to  appear  to  the  Lord  Chanceuor 
intrusted  as  aforesaid,  («)  that  tlie  net  amount  or  net  estimated  value  of 
the  property  of  a  lunatic  (^)  does  not  exceed  the  sum  of  i/00,  in  re- 
spect of  the  corpus  thereof,  or  the  sum  of  £50  sterling  per  annum,  111 
respect  of  the  income  thereof,  he  may  order  (if  he  shall  think  in) 

(M  In  tbis  Act,  unless  there  be  something  in  the  subji-ct  matter  or  «"'t^^t 
reuueimut  to  the  construction,  the  expression  "the  Lords  Justices  shall  be 
construed  to  mean  the  Lords  Justices  of  the  Court  of  Appeal  m  Chancery  for 
the  time  being  :  16  §•  17  Vic.  c.  70,  s.  2. 

(2)  16  ^  17  Vic.  c.  70,  s.  2. 

(3)  See  G.  0..  %th  November,  \Sb6,post. 

^■')  16  if  17  *•  ^• 

(5\  /  p.,  of  Li'tds  Justices,  s.  28. 

(6)  16^17  Vice.  70,  «.  2. 

C)  Ibid. 
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that  no  fee  shall  be  taken  or  paid,  or  percentage  be  levied,  or  paid  in 
relation  to  the  proceedings  in  the  matter,  or  tlie  property,  as  from  the 
date  of  the  order,  or  such  other  time  as  he  shall  direct  iluring  the 
continuance  of  the  lunacv,  or  until  further  order. 

Sec.  XXXIU.  All  the  foregoing  provisions  respecting  fees  and 
percentage  shall  be  applicable  to  the  proceedings  in  the  matter  of 
and  to  the  property  of  a  lunatic  (')  under  the  protection  of  the  Lord 
Chancellor,  intrusted  as  aforesaid,  by  virtue  of  proceedings  take 
under  the  provisions  of  the  Act  of  the  session  of  Parliament  holden 
in  the  8tii  and  9th  years  of  the  reign  of  Her  Majesty,  chapter  100, 
section  95,  (^)  and  also  to  the  proceedings  in  the  matter  of  and  to  the 
property  of  a  lunatic  under  the  protection  of  the  Lord  Chancellor 
intrusted  as  aforesaid  by  virtue  of  tlie  transmission  of  the  record  of 
an  inquisition  from  Ireland,  and  its  entry  of  record  in  the  Chancery 
of  England, (^)  and  also  to  the  proceedings  in  the  matter  of  and  to 
the  property  of  a  person  residing  out  of  England  and  Wales,  and 
declared  idiot,  lunatic,  or  of  unsound  mind,  according  to  the  laws  of 
the  place  wliere  he  is  residing,  where  the  Lord  Chancellor,  intrusted 
as  aforesaid,  makes  an  order  affecting  the  the  stock  (•^)  or  any  portion 
of  the  capital  stock  or  shares  of  such  person  as  last  aforesaid,  or  the 
dividends  (')  thereof  ('}  and  the  aforesaid  provisions  shall  be  applied 
to  the  several  classes  of  cases  mentioned  in  this  present  section,  in 
such  manner  and  under  such  regulations  as  the  Lord  Chancellor  shall, 
■with  the  advice  and  assistance  aforesaid,  from  time  to  time  order,  but 
so  that  no  percentage  be  levied  or  paid  in  either  of  the  two  last 
mentioned  cases,  except  in  respect  of  income  arising  from  property 
being  within  the  jurisdiction  of  the  Lord  Chancellor,  intrusted  as 
aforesaid,  and  being  administered  by  him  or  under  his  authority  and 
direction. 

And  whereas  the  percentage,  which  is  now  under  the  3)rovisions 
of  the  Act  passed  in  the  session  of  Parliament  hulden  in  tiie  Sd  and  4th 
years  of  the  reign  of  King  William  the  Fourth,  chapter  36,  imposed 
upon  the  estates  of  lunatics  and  paid  into  the  Bank  of  England  in 
the  name  and  priority  of  the  Accountant-General  of  the  Court  of 
Chancery  to  an  account  entitled  "  the  account  of  the  board  of  visitors 
for  the  better  care  and  treatment  of  lunatics"  will  be  discontinued 
under  this  Act,"  be  it  therefore  enacted  as  follows : — 

Sec.  XXXI V.   Every  committee,  receiver,  or  other  person  (')  who 

(')  See  16  ^  17  Vic.  c.  70,  *.  2.  («)  Ibid. 

(»)  J{,ul.  ».  53.  {*)  Ibid.  s.  52. 

(')  In  this  .\(;t,  unless  there  be  something  in  the  subject  mailer  or  context 
repugniint  to  the  construction,  the  word  "  stock"  hhall  be  construed  to  com- 
prehenJ  any  fntid,  anniiity,  or  security  transferable  in  books  ke()t  by  any 
company  or  society,  or  any  money  payable  for  the  discharge  or  redemption 
thereof,  or  any  share  or  interes'.  therein. 

(')  In  this  Act,  unless  there  be  something  in  ihe  subject  matter  or  contexl 
repugnant  to  tlie  ronstruction,  the  words  "  dividends"  shall  be  construed  to 
comprehend  interest  or  other  annual  produce  :  10  ^  17  Vic.  c.  70,  «.  2. 

(')  Ibid.  ».  85—14  1. 

I.e.,  of  Lords  Justices  :  sec.  28. 
(*)  In  (hi.-  Act,  unless  there  be  pomething  in  the  suhjict  matter  or  context 
repui^nant  to  the  construction,  the  word  "person"  shall  be  construed  to  com- 
prehend a  body  corporate :  10     17  Vic,  c.  70,  ».  2. 
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is  or  shall  be  liable  to  pay  any  money  in  respect  of  the  percentagft 
last  aforesaid,  shall,  notwithstanding  this  Act,  pay  the  same  into  the 
Banlc  in  the  manner  now  used,  eitiier  to  tlie  account  last  aforesaid,  or 
after  it  has  been  closed  as  hereinafter  provided,  to  tlie  said  "  Suitors' 
Fee  Fund  Account,"  and  be  allowed  the  same  on  passing  his  accounts 
before  the  Masters. 

Sec.  XXXV.  All  salaries  and  other  sums  of  money  payable  out 
of  the  monies  standing  to  the  credit  of  "  the  account  of  the  board  of 
visitors  for  the  better  care  and  treatment  of  lunatics,"  shall  continue 
to  be  payable  thereout  until  the  account  shall  be  closed  as  hereinafter 
is  provided,  and  shall  be  paid  thereout  accordingly  in  the  manner 
now  used. 

Sec.  XXXVI.  The  last  mentioned  account  shall  be  closed  on  the 
3d  day  of  December  next  after  the  passing  of  this  Act,  or  on  such 
other  day  as  tlie  Lord  Chancellor,  with  the  advice  and  assistance 
aforesaid,  shall  order;  and  the  balance,  which  shall  then  be  remaining 
on  the  same,  shall  be  carried  over  to  the  said  "  Suitors'  Fee  Fund 
Account  "  under  order  of  the  Lord  Chancellor, 

Sec.  XXXVIL  The  account  of  monies  received  and  paid  on  the 
account  of  the  boai-d  of  visitors  for  the  better  care  and  treatment  of 
lunatics  not  previously  audited  sliall,  as  soon  as  may  be  after  the 
closing  of  the  account,  be  made  out  by  the  secretary  to  the  visitors 
and  be  audited  and  signed  by  the  Master  in  Ordinary  of  the  High 
Court  of  Chancery,  or  other  officer  to  whom  the  matter  of  the  account 
shall  then  stand  referred,  and  sliall  be  afterwards  filed  with  the 
Registrar  in  Lunacy  and  no  fee  shall  be  charged  or  taken  upon  for 
or  in  respect  of  the  audithig  or  filing  thereof. 

With  reference  to  the  percentage  and  the  stamps  by  which 
such  percentage  is  collected,  it  is  declared  by  27th  General  Order 
7th  Nov.  1853— 

27.  The  stamps  to  be  used  under  the  Lunacy  Regulation  Act, 
1853,  (')  shall  be  the  same  as  those  for  the  time  being  in  use, 
under  an  Act  passed  in  the  session  of  Parliament  held  in  the 
15th  and  16th  years  of  the  reign  of  Her  present  Majesty,  intituled, 
"  An  Act  for  the  Relief  of  the  '  Suitors  of  the  High  Court  of  Chancery,' " 
such  stamps  are  to  be  afiixed  by  the  parties  requiring  the  same  on 
the  vellum,  parchment,  or  paper  on  which  tlie  proceeding  in  respect 
whereof  such  stamps  shall  be  required  is  written  or  engrossed,  or 
■which  may  otherwise  be  used  in  reference  to  such  proceeding. 

It  is  also  provided  in  this  behalf  by  General  Orders,  1  st  Ang. 
1856— 

2.  Every  officer  who  shall  receive  any  document  to  which  a 
stamp  shall  be  affixed  pursuant  to  the  said  orders  of  the  7th  day  of 
November,  1858,  shall  immediately,  upon  the  receipt  of  such  docu- 
ment, conceal  or  deface  the  stamp  thereon,  by  writing  upon  such 
stamp  his  name,  or  the  initial  letters  of  his  name,  in  such  a  manner  as 


(')  16  ^  17  Vic.  e.  70.  s.  5.  This  Act  shall  take  effect  from  the  20th  dny 
of  October,  1853,  and  may  be  cited  as  the  Lunacy  Regulation  Act,  1853. 
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to  show  clearly  and  distinctly  that  such  stamp  has  been  made  use  of, 
and  so  tliat  the  same  may  he  not  again  used  ;  and  no  such  document 
shall  be  tiled  or  delivered  out  until  the  stamp  thereon  shall  have  been 
cancelled  or  defaced  in  manner  aforesaid. 

3.  In  all  cases  where  stamps  impressed  upon  adhesive  paper 
are  used,  the  stamps  aflSxed  to  the  document  shall  be  of  an  amount 
corresponding  as  nearly  as  is  practicable  witli  the  amount  of  the  stamp 
which  such  document  requii-es,  in  order  that  no  greater  number  of 
adhesive  stamps  may  be  affixed  to  any  document  than  is  actually 
necessary. 

And  by  General  Orders,  7th  Nov.  1853 — 

29.  That  the  Masters  may,  in  such  cases  as  they  may  think 
tit,  certify  that  the  whole  or  any  part  of  the  percentage  payable 
under  the  Lunacy  Regulation  Act,  1853,  is  to  be  paid  from  time  to 
time  out  of  cash  arising  from  dividends  of  the  lunatic  that  may  be 
standing  to  the  credit  of  the  matter  of  any  lunacy,  either  generally 
or  to  any  particular  account ;  and  in  such  cases  the  certificate  is  to 
be  left  at  the  office  of  the  Accountant-General,  and  the  Accountant- 
General  is,  by  virtue  of  such  certificate,  when  so  left  from  time  to  time, 
out  of  such  cash  to  carry  over  to  the  credit  of  the  Suitors'  Fee  Fund 
account,  the  amount  to  be  so  certified,  and  any  orders  made,  and  to  be 
made  in  any  such  matters  respectively,  are  to  be  subject  to  this  order, 
and  to  be  acted  upoa  by  the  Accountant-General  accordingly. 

30.  In  all  other  cases  the  said  percentage  is  to  be  paid  by 
means  of  stamps,  and  the  chief  clerk  to  the  Masters  is  from  time  to 
time  to  give  notice  in  writing  to  the  committee  or  other  person  of  the 
amount  of  percentage  to  be  paid  by  him  according  to  the  certificate 
of  the  Masters  under  section  27  of  tlie  said  Act,  and  of  the  time 
within  which  such  amount  is  to  be  paid,  which  time  is  to  be  fixed  by 
the  masters  and  mentioned  in  their  certificate ;  and  tlie  said  com- 
mittee or  other  person  is  within  such  time  to  pay  the  amount  stated 
in  the  notice  out  of  the  income  of  the  lunatic,  by  purchasing  stamps 
to  such  amount,  and  file  such  notice  with  the  stamps  affixed  at  the 
office  of  the  Masters. 

?A.  Wliere  it  appears  to  the  Ma.sters,  with  a  view  to  the  es- 
tablishment of  a  uniform  period  of  the  payment  of  percentage  in 
the  several  matters  in  lunacy,  or  for  otlier  purposes  to  be  expedient, 
they  are  to  be  at  liberty  to  make  in  any  case  a  certificate  comprising 
the  income  of  a  period  greater  or  less  tiian  one  year,  and  stating  the 
amount  of  percentage  payable  for  sucli  period,  calculated  according 
lo  the  scale  provided  in  the  said  Act. 

32.  Tlie  Master.^  are  once  at  least  in  every  six  months,  and 
oftener  if  they  shall  think  fit,  to  certify  the  names  of  all  persons,  if 
any,  who  shall  then  be  in  default  in  paying  tlie  amount  certified  to  be 
payable  by  them  in  respect  of  the  said  percentage,  and  filing  the 
notices  duly  stamped,  as  hereinbefore  provided,  with  the  amounts 
payable  by  such  parties  respectively. 

.•<3.  The  foregoing  orders  respecting  percentage  shall  extend 
and  be  applied  to  tlie  property  of  lunatics  under  the  protection  of 
the  Lord  Chancellor  and  Lords  Justices  intrusted  as  aforesaid,  by 
virtue  of  proceedings  taken  under  the  Act  of  the  session  of  Tarlia- 
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ment  holden  in  the  8th  and  9th  years  of  the  reign  of  Her  Majesty, 
chapter  lOO,  section  95,  and  also  to  the  property  of  lunatics  under 
the  protection  of  the  Lord  Chancellor  and  Lords  Justices,  intrusted 
as  aforesaid  by  virtue  of  the  transmission  of  the  records  of  an 
inquisition  from  Ireland  and  its  entry  of  record  in  the  Chancery 
of  England,  except  in  respect  of  income  arising  from  property 
of  such  persons  not  within  the  jurisdiction  of  the  Lord  Chan- 
cellor and  Lords  Justices   intrusted  as  aforesaid,  nor  adminis- 
tered under  their  authority,  and  the  several  foregoing  orders  as  to 
fees,  shall  extend  and  apply  to  all  the  proceedings  in  the  matter  of 
such  lunatics  as  aforesaid,  (')  and  in  the  matter  of  any  person  residing 
out  of  England  and  AVales,  and  declared  idiot,  lunatic,  or  of  unsound 
mind,  according  to  the  laws  of  the  place  where  they  are  residing, 
where  the  Lord  Chancellor  and  Lords  Justices  intrusted  as  aforesaid 
make  an  order  affecting  the  stock  or  any  portion  of  the  capital,  stock 
or  shares  of  such  person  as  last  aforesaid,  or  the  dividends  thereof.  C) 

As  the  presumption  of  the  law  of  England  is  in  favour  of 
sanity,  and  as  a  consequence  of  the  exercise  by  the  Sovereign  of 
the  right  of  custody  is  an  interference  with  the  liberty  of  the 
individual  taken  into  custody — 

The  right  of  custody  does  not  arise  and  may  not  be  exercised  by 
the  Sovereign  over  any  person  previous  to  a  legal  inquiry, 
and  finding  that  such  person  is  idiot,  lunatic,  or  of  unsound 
mind.  C) 

This  proposition  appears  to  require  no  comment ;  we  will 
therefore  proceed  to  explain — 

Row  a  legal  inquiry  into  the  fact  of  the  idiotcy,  lunacy,  or 
unsoundness  of  mind  of  any  person  may  be  obtained  with  a 
view  to  the  exercise  in  his  or  her  behalf  of  the  Sovereign's 
right  of  custody. 

This  inquiry  is  obtained  by  petition  to  the  Lord  Chancellor ; 
even  a  stranger  to  the  person  alleged  to  be  non  compos  mentis 


C)  16     17  Vic.  c.  70,  s.  53.  O  16  ^  17  Vic.  c.  70.  85--141. 

n  i.liev  127;  7'o««n.venrf's  case,  8  Rep.  170.  Lord  Eldon,  C,  in  £ir;jflr/e 
Ward  6  Ves.  579  ;  and  in  Ex- parte  Cranmer,  12  Ves.  449;  8  Hen.  6,  c.  6. 
In  Ladv  Marr's  case,  when  slie,  an  alleged  lunatic,  was  being  taken  out 
of  the  iurisdiction  to  defeat  an  application  for  a  petition  of  a  conimission  ot 
Lacy  it  is  reported  by  Ambler  (p.  82),  that  Lord  Chancellor  King  sent  a 
messenger  and  stopped  her  at  St.  Albans,  and  ordered  a  commission  o.  lunacy 
To  be'takeu  out :  but  this  was  probably  done  under  the  authority  of  the  Great 
Seal. 
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may  be  the  petitioner, (i)  a  fortiori  a  relation,  a  husband,  or  a 
\vife,(-)  trustees, (3) a  creditor, (*)  a  tenant,(5)  a  remainder  man, (6) 
or  the  Attorney-General  but  the  petition  of  a  stranger  is  viewed 
with  particular  jealousy,  as  it  implies  that  the  persons  who  ought 
to  protect  the  person  alleged  to  be  non  compos  mentis  neglect 
their  duty.(8)  The  solicitor  of  the  Treasury  was  a  petitioner 
in  the  case  of  a  lunatic  prisoner,  (9)  Further,  the  wife  of  the 
person  alleged  to  be  non  compos  mentis  may  be  a  petitioner  with- 
out a  next  friend. (i")  The  petition  should  state  that  the  person 
on  whose  behalf  the  exercise  of  the  right  of  custody  is  invoked 
is  non  compos  mentis,  and  that  the  petitioner  and  he  are  related 
or  connected  (if  that  be  the  case)  in  the  manner  stated  in  the 
petition,  and  the  petition  should  pray  an  inquiry  into  the  truth 
of  the  statement  concerning  such  person's  state  of  mind.  Any 
statement  in  the  petition  as  to  the  time  during  which  the  mental 
aberration  has  lasted  is  unnecessary,  unless  it  is  intended  to  get  a 
special  direction  for  inquiry  as  to  its  duration.  An  agreement  to 
present  such  petition  is  not  void  or  illegal  for  champerty,  or 
maintenance,  or  as  against  public  policy,  and  is  not  a  fraud  on 
the  jurisdiction. (11)  But  if  a  person  seeks  an  order  of  inquiry  into 
the  state  of  mind  of  one  whose  sanity  is  not  open  to  question,  an 
action  lies  against  him.(i2)  Unnecessary  statements  in  the  petition 
or  affidavits  in  support  will  be  inserted  at  the  peril  of  costs,  for 
by  16  &  17  Vic.  c.  70,  s.  89,  it  is  enacted  that 

"  The  affidavits,  petitions,  and  other  documents  brought  into  the 
offices  of  the  Masters  or  Registrars  shall  not  contain  imnecessary 


(')  Sir  A.  Hart,  C,  in  Re  Perane,  1  Moll.  220  ;  Re  Smith,  1  Russ. 
318.    Wd  Eldon,  C,  in  Re  Turner  and  Re  Bedell,  2  Coo.  t.  Cott.  163 

(»J  Re  Waters,  2  M.  &  Cr.  38  ;  Re  J.  B.,  1  M.  &  Cr.  538  ;  Ex  parte 
Smith,  1  Hw.  \;  Re  Rean,  2  Coo.  /.  Cott.  1G3;  C/ietler  v.  Rolfe,  4  De 
G.  M.  &  G.  798. 

Ji.  of  Exeter  v.  Lord  and  Larhj  Ward,  2  M.  &  K.  54. 

p  I>ird  Eldon,  C,  in  Re  Dell,  2  Coo.  /.  Cott.  1G3:  Re  Pearce, 
8  .Jnr.  89. 

('•)  Ex  parte  Otjle.  13  Ven.  1 12. 

(«;  Re  Webb,  1  Coo.  /.  C^.tt.  1G3. 

(')  Sir  A.  Mart,  C,  Re  Persne,  1  Moll.  220 ;  1  Coll.  on  Lun.  125. 

C)  Sir  A.  Hart,  C,  Re  Persne,  1  Moll.  220. 

{»)  Pve  McLean,  Shelf,  on  Lun.  2d  ed.  114, 

{,'")  Chester  7.  IMfe,  4  De  G.  M.  &  G.  800. 

(")  Perise  y.  Persse,  7  CI.  &  Fin.  31G. 

{")  Turner  v.  T urner,  1  Gow.  20. 

Y 
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recitals  or  statements  of  proceedings  or  documents  previously  taken 
or  used  in  the  matter,  and  the  taxing-masters  sliall  look  into  all  such 
affidavits,  petitions,  or  other  documents  as  aforesaid,  and  deal  in  such 
manner  as  to  them  seems  just  with  the  costs  of  any  affidavit,  petition, 
or  other  document  appearing  to  them  to  be  unnecessary  or  improper 
in  the  whole  or  in  part  or  of  unnecessary  length."  (') 

Aud  in  an  old  case,  {")  on  an  application  in  lunacy  to  take  oflf 
the  file  an  affidavit  containing  scandalous  matter  and  expunging 
th&  scandal,  Lord  Eldon,  C,  remarked :  "  No  doubt  is  expressed 
at  the  bar  upon  the  jurisdiction  to  direct  a  reference  to  the  Master 
to  inquire  into  alleged  scandal  in  an  affidavit  filed  in  the  court  and 
offered  to  the  Master,  whether  read  or  not  I  am  not  informed.  I 
have  reason  to  believe  that  in  my  own  decision,  Ex  parte  Simpson, 
and  so  in  lunacy,  I  am  sanctioned  by  precedents  of  Lord  Hard- 
wicke,  but  without  that  authority  I  should  have  thought  it  right 
to  make  the  precedent." 

A  General  Order  of  May,  1827,  declares  that 

"  The  petition  should  be  signed  by  the  petitioner,  and  attested  by 
a  solicitor  of  the  Court  of  Chancery." 

And  the  Act  16  &  17  Vic.  c.  70,  s.  40,  provides  that 

"  Where  the  alleged  lunatic  is  within  the  jurisdiction  he  shall  have 
notice  of  the  presentation  of  the  petition  for  inquiry." 

The  7th  General  Order,  7th  Nov.,  1853,  has  laid  down  the 
form  of  the  notice,  and  the  mode  of  giving  it. 
The  order  runs  thus  : 

"  The  notice  to  an  alleged  lunatic  of  the  presentation  of  the  petition 
for  inquiry  is  to  be  by  service  on  him  of  a  copy  of  such  petition 
witli  a  notice  thereon  endorsed,  signed  by  the  petitioner  or  by  his 
solicitor  to  the  following  eifect,  with  such  variations  as  circumstances 
may  require : 

"  Mr.  A.  B., 

Take  notice,  that  a  petition  of  which  a  copy  is  within  written  was  on 
the  day  of  presented  to  the  Lord  Chancellor  by  me 

[or  by  C.  D.  of  (')],  and  that  by  virtue  of  and  under  the  same 

an  inquiry  may  be  ordered  to  take  place  before  one  of  the  Masters 


(')  As  to  the  form  of  such  petition  and  affidavits,  see  Elmer,  79 — 85. 
(=)  Ex  parte  Le  Heup,  18  Ves.  221. 

(■')  Wliere  a  Heraand  for  a  jury  has  been  filed  before  petition  (see  16  Sf  17 
Vic.  c.  70,  s.  40),  from  this  to  the  end  is  to  be  omitted. 
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in  Lunacy  as  to  whether  you  are  or  are  not  of  unsound  mind  and 
incapable  of  managing  yourself  and  your  affairs,  but  that  you  may, 
in  case  you  think  iit,  demand  that  such  inquiry  may,  if  ordered,  be 
had  before  a  jury,  in  which  case  a  notice  of  such  your  desire  must  be 
signed  by  you  and  attested  by  your  solicitor,  and  filed  with  the 
Registrar  in  Lunacy  at  his  office  in  Southampton  Buildings,  Chancery 
Lane,  London,  wirhin  seven  days  after  your,  receipt  of  this  present 
notice.    Dated  this  day  of  (Signed)       C.  D. 

[or  X.  Y.  of 
Solicitor  for  the  petitioner  C.  D.]." 

The  9th  General  Order,  7th  Nov.,  1853,  declares  that 

"  The  notice  under  either  of  the  two  last  preceding  orders  (') 
is  to  be  served  on  the  alleged  lunatic  by  being  delivered  to  him 
personally,  or  where,  by  reason  of  the  condition  or  situation  of  the 
alleged  lunatic  or  the  other  circumstances  of  the  case,  the  personal 
service  cannot  be  effected,  or  it  is  deemed  inexpedient  to  effect 
personal  service,  then  by  Ijeing  delivered  to  some  adult  inmate  at 
the  dwelling-house  or  usual  or  last  known  place  of  abode  of  the 
alleged  lunatic  within  the  jurisdiction,  and  an  affidavit  of  service 
stating  particularly  the  time  and  place  and  mode  of  service  ;  and  where 
there  has  not  been  personal  service,  the  grounds  and  reasons  of  such 
service  not  having  been  made  are  to  be  filed  with  the  Registrar." 

The  object  of  the  notice  is  to  settle  the  point  of  jury  or  no  jury. 
The  Act  16  &  17  Vic.  c.  70,  s.  40,  farther  provides  that 

"  Where  the  alleged  lunatic  is  within  the  jurisdiction  he  shall  have 
notice  of  the  presentation  of  the  petition  for  inquiry  and  may 
by  a  notice  signed  by  him  and  attested  by  his  solicitor,  and  filed  with 
the  Registrar,  either  before  the  presentation  of  the  petition  or  within 
seven  days  after  such  notice  had  by  him  as  aforesaid,  or  at  or  within 
such  other  time  as  the  Lord  Chancellor  intrusted  as  aforesaid  shall 
order  in  the  particular  case,  demand  an  inquiry  before  a  jury." 

ITie  10th  General  Order  of  7th  Nov.,  1853,  suggests  a  form 
of  such  demand. 

The  order  runs  thus  : 

"  The  notice  to  be  given  by  an  alleged  lunatic  for  demanding  a  jury 
may  be  to  the  effect  following,  with  such  variations  as  circumstances 
rnay  require,  that  is  to  say  : 

"  In  the  matter  of  A.  B.,  an  alleged  lunatic. 
"  I,  the  above  named  A.  JJ.,  having  been  on  the         day  of 
served  with  a  notice  of  the  presentation  of  a  petition  for  an  inquiry 
(or  of  the  filing  of  a  report  whereon  an  inquiry  may  be  ordered) 
whether  or  not  I  am  of  unsound  mind  and  incapable  of  managing 


(';  7^8  G.  0.,  7  Nov.,  1853. 

Y  2 
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myself  and  my  affairs,  do  hereby  demand  that,  in  the  event  of  such 
an  inquiry  as  aforesaid  being  ordered,  the  same  may  be  had  before  a 
jury.    Dated  this  day  of  (Signed)       A.  B. 

Witness,  M.  N.,  of  Solicitor  for  the  above  named  A.  B. 

The  statements  in  the  petition  are  usually  supported  by  the  affi- 
davits of  medical  men  and  others.  (})  The  petition  should  be  pre- 
sented to  the  Lord  Chancellor  by  leaving  it  with  a  copy  "  carefully 
and  accurately  examined,"  (j)  and  with  the  affidavits,  at  the  office 
of  the  Registrar  in  Lunacy,  who  files  the  original  petition  and  affi- 
davits, and  delivers  out  copies  to  the  petitioner.  The  affidavits 
may  not  be  sworn  before  the  petitioner  and  if  the  petitioner 
is  a  stranger,  a  copy  of  the  petition,  when  answered  by  the  Lord 
Chancellor,  must  be  served  on  the  nearest  relations  of  the  person 
alleged  to  be  non  compos  mentis,  or  if  .the  husband  or  wife  of 
such  person  do  not  consent  to  the  proceeding,  he  or  she  must  be 
served.(4)  Any  person  who  has  lodged  a  caveat  must  also  of 
course  be  served;  (5)  a  caveat  is  in  force  one  year.(6)  It  is 
unnecessary  to  serve  the  Attorney-General  with  the  petition  in 
the  case  of  a  person  alleged  to  be  idiot  and  to  have  no  next  of 
kin.  (T) 

"Where  two  or  more  petitions  are  presented  in  the  same  matter 
in  lunacy  on  the  same  day,  that  petition  which  was  first  presented 
is  entitled  to  preaudience. (8)  If  the  petition  is  unopposed  and 
the  Lord  Chancellor  considers  that  the  inquiry  will  be  proper,  he 
makes  an  order  for  such  inquiry  without  hearing  the  petitioner, 
upon  a  perusal  of  the  petition  and  affidavits.  If  the  Lord  Chan- 
cellor has  doubts  as  to  the  propriety  of  an  order  in  any  particular 
case,  he  directs  the  evidence  to  be  laid  before  two  physicians 
named  by  himself,  who  visit  the  alleged  idiot,   lunatic,  or 


(1)  See  forms  of  such  affidavits,  Elmer,  80—84  ;  and  16  ^  17  Vic.  c.  70, 
iS.  58,  59,  60. 

(2)  G.  0.,  May,  182/. 

S  glSt'it/^^  4' De  G.  M.  S.  G.  798  ;  Re  Rean,  2  Coo.  t.  Cott. 
1G3  ;  Re  Turner,  2  Coo.  t.  Cutt.  163. 
(5)  For  form  of  caveat,  see  Elmer,  87. 
(6\  Shelf,  on  Lun.  2d  ed.  118. 
(7)  Re  Early,  1  Jur.  524. 

Re  Bvookman,  1  M.  &  Gor.  199. 
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person  of  unsound  mind,  and  then  certify  in  writing  their  opi- 
nion. (1) 

The  Act  16  &  ir  Vic.  c.  70,  s.  45,  provides  : 

"Where  the  alleged  lunatic  is  not  within  the  jurisdiction,  the 
inquirv  sluiU  be  before  a  jury,  and  no  further  or  other  notice  shall 
be  necessary  to  be  given  to  him  than  he  would  have  been  entitled  to 
receive  if  this  Act  had  not  passed."  {-) 

Section  46  of  the  same  Act  provides  : 

"The  Lord  Chancellor (')  may  from  time  to  time  by  order  regulate 
the  number  of  jurors  to  be  sworn,  but  so  that  every  inquisition  upon 
the  oath  of  a  jury  be  found  by  the  oaths  of  12  men  at  the  least." 

Section  41  of  the  same  Act  provides  : 

""Wliere  the  alleged  lunatic  (')  demands  an  inquiry  before  a  jury, 
the  Lord  Chancellor,  intrusted  as  aforesaid,  {^)  shall,  in  his  order  for 
inquiry,  direct  the  return  of  a  jury,  unless  he  be  satisfied  by  personal 
examination  of  the  alleged  lunatic  that  he  is  not  mentally  competent 
to  form  and  express  a  wish  for  an  inquiry  before  a  jury;  and  the 
Lord  Chancellor,  intrusted  as  aforesaid,  may,  where  he  shall  deem  it 
necessary  after  the  presentation  of  the  petition  for  inquiry  and  fer  the 
purpose  of  personal  examination,  require  the  alleged  lunatic  to  attend 
him  at  such  convenient  time  and  place  as  he  may  appoint." 

Seetion  42  of  the  same  Act  provides  : 

"  Where  the  alleged  lunatic  does  not  demand  an  inquu-y  before 
a  jury,  or  the  Lord  Cliancellor,  intrusted  as  aforesaid  C)  is  satisfied 
by  personal  examination  of  him  that  he  is  not  mentally  competent  to 
form  and  express  a  wish  in  that  behalf,  and  it  appears  to  the  Lord 
Chancellor,  intrusted  as  aforesaid,  upon  consideration  of  the  evidence 
adduced  before  him  on  the  petition  for  inquiry,  and  of  the  circum- 
stances of  the  case  so  far  as  they  are  before  him  to  be  uniiecessary  or 
inexpedient,  that  the  inquiry  should  be  before  a  jury,  and  he  accord- 
ingly rloes  not  in  his  order  for  inquiry  direct  the  return  of  a  jury,  then 
the  Masters  shall,  by  virtue  of  their  general  commission,  and  under 
such  order  for  inquiry,  but  without  a  jury,  personally  examine  the 
alleged  lunatic,  and  take  such  evidence  upon  oath  or  otherwise,  and 
call  for  such  information  as  they  may  think  fit,  or  the  Lord  Chan- 
cellor, intrusted  as  aforesaid,  may  direct,  in  order  to  ascertain  wliether 
or  not  the  alleged  lunatic  is  of  unsound  mind,  and  shall  certify  their 
finding  thereon." 


(')  E,r  parln  Tomliruon,  1  V.  &  B.  .09,  and  severHl  otlierwine  unreported 
cases  in  Shelf,  nn  Ltm.  2(1  ed.  72,  note  m.    See  also  li.  v.  Kelly,  Ibid.  515. 
O  Shelf,  on  Lnn.  2d  ed.  119. 
(')  If.S-  17  Vic.  c.  70,  *.  2. 

(')  Ibid.  (S)  Uid.  (0)  Ibid.  C)  Ibid. 
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If  the  petition  is  opposed,  or  if  the  petitioner  is  a  stranger,  or 
if  the  husband  or  wife  do  not  concur,  or  if  a  caveat  has  been 
lodged,  the  registrar  sets  down  the  petition  for  hearing  in 
Court.  (1) 

Besides,  this  mode  of  proceeding  by  petition,  the  Commis- 
sioners in  Lunacy  may  take  proceedings,  for  by  the  Act  16  &  17 
Vic.  c.  70,  s.  54,  it  is  enacted : 

"  Where  the  Commissioners  in  Lunacy  for  the  time  being  shall,  after 
the  commencement  of  this  Act,  by  virtue  of  any  authority  for  the 
time  being  enabling  them  in  that  behalf,  report  to  the  Lord  Chan- 
cellor, intrusted  as  aforesaid,  (=)  that  they  are  of  opinion,  that  the 
property  of  any  person  alleged  to  be  a  lunatic,  (=)  or  detained  or  taken 
cliarge  of  as  a  lunatic,  but  not  so  found  by  inquisition,  is  not  duly 
protected,  or  that  the  income  thereof  is  not  duly  applied  for  his  be- 
nefit or  to  the  same  effect,  the  report  shall  be  filed  with  the  registrar, 
and  shall  be  deemed  and  taken  to  be  tantamount  to  an  ordinary 
petition  for  inquiry,  supported  by  evidence,  and  the  alleged  lunatic 
shall  have  notice  of  the  report  from  such  person  as  the  Lord  Chan- 
cellor, intrusted  as  aforesaid,  shall  from  time  to  time  direct,  and  the 
case  shall  proceed  and  be  conducted  as  nearly  as  may  be  in  all  respects 
as  is  hereinbefore  directed  upon  the  presentation  of  a  petition  for 
inquiry." 

The  notice  to  an  alleged  lunatic  of  a  report  of  the  Commis- 
sioners in  Lunacy  under  section  54  of  the  16  &  17  Vic.  c.  70,  is 
to  be  to  the  effect  following,  with  such  variations  as  circumstances 
may  require : 

"  Mr.  A.  B., 

"  Take  notice  that  the  commissioners  in  lunacy  did  on  the  day 
of  make  a  report  to  the  Lord  Chancellor",  stating  that  you  are 

detained  or  taken  charge  of  as  a  person  of  unsound  mind  (or  that 
you  are  alleged  to  be  a  person  of  unsound  mind),  and  that  they  are 
of  opinion  that  your  property  is  not  duly  protected  (or  that  the 
income  of  your  property  is  not  duly  applied  for  your  benefit).  And 
take  notice  that  such  report  having  been  duly  filed,  an  inquiry  may 
thereon  be  ordered  by  the  Lord  Chancellor  to  take  place  before  one 
of  the  Masters  in  Lunacy  as  to  whether  or  not  you  are  of  unsound 
mind,  and  incapable  of  managing  yourself  and  your  affairs  ;  but  that 
in  case  you  think  fit  to  demand  that  such  an  inquiry,  if  ordered  to  be 
held,  may  take  place  before  a  jury,  a  notice  thereof  must  be  signed 
by  you,  and  attested  by  your  solicitor,  and  filed  with  the  Registrar  in 


fi)  Lord  Eldon,  C,  in  Re  Turner,  2  Coop.  C.  C.  1C2  ;  Re  Rean,  2  Coop. 
C.  C.  163;  Re  Bus/mall,  2  Coop.  C.  C.  )63. 
(2)  16  ^  17  Vic.  c.  70,  s.  2. 
(•i)  Ibid. 
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Lunacy,  at  his  office  in  Southampton  Buildings,  Chancery  Lane,  Lon- 
don, within  seven  days  after  your  receipt  of  this  present  notice. 
"  Dated  this  day  of 

"  (Signed)  X.Y. "(') 
A  notice  under  the  last  order  is  to  be  served.  The  service  of 
such  service  is  to  be  evidenced  in  the  same  manner  as  a  notice  and 
affidavit  of  service  under  the  7th  General  Order  7  Nov.,  1853.  (-) 
An  order  for  an  inquiry  on  the  presentation  of  a  petition 
ought  not  to  be  made,  unless  the  Lord  Chancellor  has  at  least  a 
strong  and  high  belief^  that  his  judgment,  should  it  be  called  in 
question,  C)  will  be  affirmed.  It  will  not  be  made  without 
evidence  of  the  truth  of  the  allegations  of  insanity  in  the  petition, 
and  that  evidence  generally  includes  affidavits  of  medical  men,  (•*) 
who  should  have  personally  visited  and  examined  the  person  in 
the  petition  alleged  to  be  insane,  {^)  and  who  should  state  not  only 
their  medical  opinion  as  to  his  state  of  mind,  but  the  very  deeds 
or  words  on  which  they  rely  as  evincing  his  insanity ;  (6)  further, 
the  Lord  Chancellor  will  not  make  the  order  for  an  inquiry 
unless  conrlnced  of  its  propriety  in  the  particular  case,  although 
the  person  alleged  to  be  non  compos  mentis  is  proved  to  be  so  ;  (7) 
if  convinced  of  that,  the  Lord  Chancellor  will  not  refuse  the 
order  because  the  petitioner  is  actuated  by  improper  motives. (^) 
The  person  must  at  least  be  unable  to  manage  his  own  affairs.  (9) 
The  existence  of  a  foreign  commission  of  lunacy,(io)  affecting  the 
person  alleged  to  be  non  compos  mentis,  or  his  infancy,  (")  or  his 
alienage  {^-),  may  or  may  not  be  an  objection  to  the  making  of 
the  order;  hut  occasional  unsoundness  of  m.ind,  arising  from 
accidental  and  temporary  causes,  such  as  excess  in  drink,  is  no 


(')  8M  G.  0.,  1th  Nov.,  1853. 

(')  9M  G.  0.,  llh  Nov.,  1853;  see  ante,  p.  243. 

Lord  Eldor.,  C,  in  Sherwood  v.  Sanderson,  19  Ves.  286.  See  also 
Sir  A.  Hart,  C,  in  Ex  parte  Persse,  1  Moll.  219. 

(^)  Lord  Eldon,  C,  in  Sherwood  v.  Sanderson,  19  Ves.  286. 

(')  Lord  Eldon,  C,  in  McAdam  v.  Walker,  1  Dow.  179. 

(^)  .Sir  A.  Hart,  C,  in  Ex  parte  Persse,  1  Moll.  219. 

C)  Ex  parte  Tomlison,  1  V.  &  B.  59.  Lord  Cottenham,  C,  in  Re  Dyce 
Sombre,  1  Mac.  8t  Gor.  132. 

{^)  Kx  parte  Oyte,  15  Ves.  113. 

(')  Re  Lavyley.  .Shelf.  2d  ed.  109. 
'    C";  Ex  parte  Houston,  1  Russ.  312. 

(")  Ex  parte  Ualse,  cited  2  Vt  z.  403  ;  and  Re  Flint,  Slitlf.  on  Lun.  2d  ed, 
110.    Bat  see  F.  N.  D.  581,  ed.  1052  ;  vol.  2,  p.  232,  ed.  1794. 
Lord  Lyndhurst,  C,  \n  Re  Barialinski,  1  Phill.  376. 
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ground  for  an  inquiry,  (i)  The  well-being  and  happiness  of  the 
person  alleged  to  be  non  compos  mentis,  as  well  as  the  security  of 
his  property,  are  taken  into  consideration  by  the  Lord  Chancellor 
on  the  petition,  and  when  these  points  are  left  in  obscurity  he 
will  direct  further  inquiries  before  making  the  order  prayed.  (-) 
With  respect  to  the  proceedings  upon  an  inquiry  concerning  idiotcxj, 
lunacy,  or  unsoundness  of  mind  : 
If  such  inquiry  {^)  is  ordered,  the  order  is  drawn  up  and  en- 
grossed on  paper,  impressed  with  a  £2  stamp,  and  delivered  by 
the  Registrar  to  the  solicitor  of  the  person  having  the  carriage 
of  the  inquiry,  who  should  then  leave  the  same,  with  office  copies 
of  the  affidavits,  at  the  office  of  the  Masters  in  Lunacy.  (*)  If 
several  petitions  are  presented  praying  the  inquiry,  and  a  ques- 
tion arise  who  is  to  have  the  carriage  of  it,  that  question  is  deter- 
mined by  the  consideration  "  who  is  most  likely  to  bring  out  the 
truth  ?"  (5)  cceteris  paribus,  the  nearest  relations  of  the  person 
alleged  to  be  non  compos  mentis,  are  the  proper  persons  to  have 
the  carriage,  as  being  most  likely  to  insure  the  object  of  the 
inquiry.  (^)  In  one  case  the  Secretary  of  the  Lunatics'  Friend 
Society  was  preferred  to  the  next  of  kin.  C)  Access  to  the  person 
whose  state  of  mind  is  the  subject  of  the  inquiry,  for  the  purpose 
of  enabling  him  and  his  friends  to  oppose  the  inquiry,  will  be 
granted.  {^) 

The  Masters  in  Lunacy  conduct  the  inquiry.  By  16  &  17  Vic. 

c.  70,  it  is  enacted,  sec.  38  : 

"  Any  commission  in  the  nature  of  a  writ  de  hmatico  inquircndo 
du-ected  to  one  person  or  to  two  persons,  and  the  inquisition  returned 

(•)  Lord  Cottenbara,  C,  in  Re  J.  B.,  1  M.  &  Cr.  544. 
O  Re  Holbyn,  29  L.  T.  305.  .  u,  •  .  u 

(3)  In  lieu  of  such  inquiry  there  formerly  issued  a  writ  returnable  into  the 
Court  of  Chancery,  and  directed  to  the  sheriff  or  escheator  of  the  county  m 
which  an  idiot  resided,  and  after  the  disuse  of  such  a  writ,  a  commission  m  the 
nature  of  the  writ,  but  larger  and  more  general,  directed  to  certam  Commis- 
sioners in  Lunacy,  afterwards  styled  Masters  in  Lunacy  :  2  F.  N.  h.  9th  ed. 
232.  Lord  Hardwicke,  C,  in  Ex  parte  Southcot,  Amb.  Ill ;  8^-9  Vtc. 
c.  100. 

%)  Re  Whittaker,  4  M.  &  Cr.  442;  Re  Webb,  2  Phill.  12  ;  s.  c.  2  Coop. 
C  C  145  •  Be  Nesbitt,  2  Phill.  246  ;  Re  Green,  2  Coo.  t.  Cott.  163. 

Ex  'parte  Tomlinson,  1  V.  &  B.  59  ;  Re  Nesbitt,  2  Phill.  246;  Re 
Bedell.  2  Coo.  t.  Cott.  163;  Re  Green,  2  Coo.  /.  Cott.  163. 
Re  Anslie  1  Mac.  &  Gor.  200. 
fsj  Ee  Fletcher,  Shelf,  on  Lun.  2d  ed.  126  ;  Re  Bariaiinski,  1  Phill.  379. 
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thereon  shall  be  as  valid  and  effectual  to  aU  intents  and  purposes  as 
if  directed  to  and  returned  by  more  than  two  persons ;  and  every 
commission  shall  (subject  to  the  provision  hereinafter  co_ntiunecl)(,  j 
be  directed  to  the  Masters,  or  one  of  them,  and  may  be  varied  in  torm 
from  that  now  in  nsc{;')  in  such  manner  as  to  the  Lord  Chancellor  [ ) 
may  seem  necessary  or  expedient." 

And  by  section  39,  that 

"  In  lieu  of  the  commission  now  issued  specially  in  each  case  qt 
alleged  lunacy,  a  general  commission  to  the  hlce  effect,  with  such 
variations  as  may  be  necessary  or  expedient,  may  from  time  to  time 
be  issued  in  duplicate,  under  the  great  seal,  directed  to  the  Masters  by 
name,  jointly  and  severally,  who  shall  by  virtue  thereof  proceed  in 
each  case  of  alleged  lunacy  concerning  which  the  Lord  Chancellor 
intrusted,  as  aforesaid.  {')  shall  order  them  to  inquire  in  like  manner, 
and  with  all  the  hke  powers  and  authorities  (subject  to  the  provisions 
hereinafter  contained)  as  if  a  commission  had  issued  specially  in  such 
case,  and  every  inquisition  found  and  returned  thereon,  shall  be  as 
valid  and  effectual,  to  all  intents  and  purposes,  as  if  the  same:had  been 
found  and  returned  on  a  separate  commission." 

An  inquiry  may  be  entrusted  to  others  than  the  Masters  in 

Lunacy,  for  by  section  50  of  the  same  Act  it  is  enacted  : 

"  Nothing  in  this  Act  contained  shall  be  taken  to  preclude  the  Lord 
Chancellor  from  issuing  a  commission  specially  in  any  case  ot  alleged 
lunacy,  or  from  issuing  a  commission  directed  to  any  fit  person  or 
persons,  in  addition  to  the  Masters  or  one  of  them,  if  he  shall  upon  any 
occasion  deem  it  proper  to  do  so ;  and  the  foregoing  provisions  (')  shall 
be  deemed  to  extend  to  every  commission  so  issued  specially  or  so  di- 
rected as  aforesaid  as  far  as  they  may  be  applicable." 

Practically  the  inquiry  is  always  before  a  Master.  The  power 
to  issue  a  special  commission  is  not  likely  to  be  exercised  except 
under  some  extraordinary  circumstances. 

The  Act  16  &  17  Vic.  c.  70,  further  declares,  section  51  : 

"  Wbera  in  any  Act  of  Parliament,  Order,  or  Eule  of  Court,  or 
instrument  whatsoever,  reference  is  made  to  a  commission  in  the 
nature  of  a  writ  de  lunutico  incpdrendo,  or  the  inquisition  thereon, 
tlie  general  commission  hereby  authorized  to  be  issued,  and  such  in- 
quisition or  certificate  operating  as  an  inquisition  as  is  hereby  (') 
authorized  to  be  made  and  returned,  shall  be  deemed  to  be  intended 
by  or  comprehended  in  the  reference." 

(')  16  5-17  Vice.  70,  ».  50. 

('j  See  the  prenerit  form,  Elmer,  88. 

(')  16  §•  17  Vic.  c.  70,  «.  2. 

(')  Tlie  commission  bein^  under  letters  patent  issues  from  Ih  cointnon  law 
side  of  the  Court  of  Chancery. 
10  ^  17  Vic.  c.  70,  *.  2. 
O  16^17  Vic.  c.  70,  »».  38—48. 
O  16  §•  17  Vic.  c.  70,  »«.  42—44. 
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After  the  order  and  office  copies  of  affidavits  have  been  so  left 
at  the  Master's  office,  the  soHcitor  of  the  person  having  the 
carriage  of  the  inquiry  should  inform  the  Masters  of  the  most 
convenient  place  at  which  the  inquiry  may  be  held  (usually  the 
residence  of  the  person  alleged  to  be  7ion  compos  mentis,  or  some 
neighbouring  court  or  inn ;  but  a  court  is  preferable  to  an  inn 
when  the  inquiry  is  by  jury).  The  Master  then  by  virtue  of  his 
commission  names  the  day  and  place  for  the  inquiry,  and  signs 
and  seals  a  precept  which,  if  the  inquiry  is  not  to  be  by  jury, 
he  addresses  to  such  solicitor  ;  Q)  if  the  inquiry  is  to  be  by  jury, 
the  Master  addresses  the  precept  to  the  sheriff  of  the  county 
wherein  the  inquiry  is  to  be  held,  (2)  and  the  solicitor  leaves  it 
with  the  under  sheriff  of  that  county,  who  summons  the  jury  (^) 

The  Act  16  &  17  Vic,  c.  70,  further  provides,  s.  42: 

"  Wliere  the  alleged  lunatic  (•*)  does  not  demand  an  inquiry  before 
a  jury,  or  the  Lord  Chancellor  intrusted  as  aforesaid  is  satisfied  by 
personal  examination  of  him  that  he  is  not  mentally  competent  to  form 
and  express  a  wish  in  that  behalf,  and  it  appears  to  the  Lord  Chan- 
cellor intrusted  as  aforesaid  upon  consideration  of  the  evidence  ad- 
duced before  on  the  petition  for  inquiry  and  of  the  circumstances  of 
the  case  so  far  as  they  are  before  him  to  be  unnecessary  or  inexpedient 
that  the  inquiry  should  be  before  a  jury,  and  he  accordingly  does  not 
in  his  order  for  inquiry  direct  the  return  of  a  jury,  thentlie  jMasters(*) 
shall  by  virtue  of  tlieir  general  commission  and  under  such  order  for  in- 
quiry, but  without  a  jury,  personally  examine  the  alleged  lunatic,  and 
take  such  evidence,  upon  oath  or  otherwise,  and  call  for  such  informa- 
tion as  they  may  think  fit,  or  the  Lord  Ghtincellor  intrusted  as  afore- 
said (^)  may  direct,  in  order  to  ascertain  whether  or  not  tlie  alleged 
lunatic  is  of  unsound  mind,  and  shall  certify  their  finding  thereon."  (') 

And  Section  43  : 

"  Where  the  Lord  Chancellor  intrusted  as  aforesaid,  under  such  cir- 
cumstances as  hereinbefore  mentioned,  does  not  in  his  order  for  inquiry 
direct  the  return  of  a  jury,  but  the  Masters  acting-  under  the  commis- 
sion upon  consideration  of  the  evidence  before  them  certify  to  him  that 
in  their  opinion  an  iiiquirj-  before  a  jury  is  expedient,  they  shall  with- 
out further  order,  issue  their  precept  to  the  sheriif,  and  shall  proceed 
in  like  manner  in  all  respects,  and  their  proceedings  shall  be  as  valid 
and  effectual  to  all  intents  and  purposes,  as  if  the  Lord  Chancellor 


(')  As  to  form      moh  precept,  see  Elmor,  89. 
O  As  to  Coi  m  of  such  precept,  see  FAii,er,  88. 
(3)  Elvier,  6  ;  Re  Jephson,  8  A.  &  E.  85'.). 
C;  10  ^  17  Vtc.  c.  70,  s.  2.  (=)  Ilnd. 

(')  Sec' 23  Hen.  0,  c.  10. 
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intrusted  as  aforesaid  had  directed  the  return  of  a  jury  in  the  first 
instance." 

And  Section  44  : 

"  Where  the  Masters  certify  that  the  alleged  lunatic  is  of  unsound 
mind,  and  incapable  of  managing  himself  or  his  aiRiirs,  and  has  been 
so  from  a  time  past  or,  on  the  contraiy,  certify  that  the  alleged 
lunatic  is  of  sound  mind,  and  capable  of  managing  himself  and  his 
affairs,  the  certificate  shall  be,  and  be  deemed  to  be,  an  inquisition, 
and  be  of  the  same  force  and  effect,  to  all  intents  and  pvirposes,  and 
be  returned,  filed  and  proceeded  on  in  tlie  same  manner,  in  all 
respects,  as  an  inquisition  taken  upon  the  oath  of  a  juiy." 

If  the  inquiry  is  to  be  by  jury,  summons  should  be  ob- 
tained from  the  Masters  for  the  attendance  of  witnesses  at  the 
inquiry  ;(^)  the  witnesses  have  usually  no  claim  for  their  costs 
but  against  the  solicitor  who  summons  them(-).  The  power  of 
issuing  such  summons  belongs,  it  seems  by  implication,  as  an 
incident  of  office  to  the  Masters  in  Lunacy.  (■'')  It  was  exercised 
at  the  time  of  the  passing  of  the  Act,  5  &  6  Vic.  c.  84,  by  com- 
missioners named  in  commissions  in  the  nature  of  writs  de  luna- 
tico  inquirendo,  (f)  and  by  16  &  17  Vic.  c.  70,  s.  7,  it  is  enacted 
that 

"  The  Masters  in  Lunacy  shall  have,  perform,  and  execute  all  the 
powers,  duties,  and  authorities,  which  were  at  the  time  of  the  passing 
of  the  Act  of  the  session  of  Parliament  holden  in  the  5th  &  6th  years 
of  the  reign  of  Her  Majesty,  chapter  84,  had,  performed  and  executed 
by  commissioners  named  in  commissions  in  the  nature  of  writs  de 
lunatico  inquirendo." 

Even  before  the  passing  of  the  Act  16  &  17  Vic.  c.  70,  notice 
of  the  inquiry  to  the  person  alleged  to  be  non  compos  mentis, 
or  to  his  solicitors,  was  held  to  be  necessary,  (5)  and  sometimes 
it  was  expressly  ordered ;  (6)  his  production  at  the  inquiry,  by 
those  who  have  him  in  custody,  has  also  been  ordered  by  the 


(')  Elmer,  7. 

PMioll  V.  Ince,  4  W.  R.  .'jlO. 

Lord  Eldori,  C,  in  Ex  parte  Lund,  6  Ves,  781. 
(*)  I'.id. 

C)  Hhelf.  on  Lnn.  2d  ed.  119;  Elmer,  10.  And  see  Lord  Eldon,  C,  in 
Ex  parte  Crnnmer,  12  Ves.  485. 

Ex  parte  /fall,  7  Ves.  2fil  ;  Jle  Jermn,  Shelf,  on  Lun.  2d  e-l.  127  ; 
lie  Clement,  ibifl.  127  ;  Re  Braithwaite,  ibid.  132  ;  Re  Sir  G.  0.  P.  Turner, 
ibid.  1.'52;  fie  Knirjhl,  ibid.  1.3.3.  And  see  It.  v.  Daly,  1  Vez.  2(i9  ;  und 
Ex  parte  Southcot,  2  Vez.  405. 
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Lord  Chancellor.        Formerly  the  commission  was  directed  to 
be  executed  at  or  near  the  residence  of  the  person  alleged  to  be 
non  compos  mentis  ;  {")  but  this  rule  was  not  adhered  to  in  a 
case  where  the  property  was  small,  and  the  expense  of  takmg 
down  witnesses  would  be  saved  by  executing  the  commission 
elsewhere.  {^)  It  is  said  that  the  convenience  of  the  witnesses  was 
once  consulted  by  Lord  Brougham,  C.;(*)  but  such  proceeding 
is  opposed  to  the  doctrine  of  Lord  Eldon,  C.  (S)   If  the  person 
alleged  to  be  non  compos  mentis  has  no  residence  in  England,  the 
inquiry  will  probably  be  directed  to  be  held  in  the  county  of 
Middlesex ;  (6)  of  course,  his  residence  cannot  be  changed  m 
law  by  his  forcible  and  illegal  removal.  0)    When  the  object 
of  the  inquiry  is  rather  to  ascertain  the  time  at  which  the  insa- 
nity commenced,  it  is  material  that  the  commission  should  be 
executed  among  persons  who  knew  the  state  of  the  individual 
prior  to  an  accident  to  which,  by  the  witnesses  on  one  side,  the 
insanity  is  imputed,  (s)    At  the  appointed  time  and  place  of 
inquiry  (the  inquiry  it  seems  must  be  taken  openly  and  not 
privily)  (9)  if  the  inquiry  is  before  a  jury,  the  under  sheriff  calls 
over  the  panel  of-  the  jury  ;  0°)  the  general  commission,  and  the 
order  for  the  inquiry,  are  then  read  by  him  or  the  solicitor  of  the 
person  having  the  carriage  of  the  inquiry,  and  the  jury  C')&re 
sworn  •  the  Master  "or  Commissioner  next  explams  to  the  jury 
the  nature  and  object  of  the  inquiry,  and  the  law  affectmg  it. 
The  ease  of  the  person  having  the  carriage  of  the  inquiry  is  first 
opened,  and  his  witnesses  C^)  are  examined,  and  may  be  cross- 


(•)  Raise's  case,  2  Vez.  403  ;  Ee  Holmes,  Shelf.  21  127. 
%\  Vr  varte  Hall  7  Ves.  264  :  Ex  varie  Baker,  19  \es.  341  ;  Jix  paue 
sii!/.  r  Sransfe  ;  Re  Waters,  2  M.  &  Cr.  38  ;  Re  Stevens,  2  Coop.  C.  C. 

^^^3%,  Waters,  2  M.  &  Cr.  38 ;  Re  Mills,  2  M.  &  Cr.  39  n. 
C)  Re  Green,  Shelf.  2d  ed.  123.  „  "  „  ^  onn 
e   Re  BaJcer,  19  Ves.  340.    See  also  Ee  Jepson,  2  Jur  200. 

Re  Webb,  2  Coop.  C.  C.  150  ;  Re  Lyon,  2  Coop.  C.  C  l-'O"-  And 

see  Re  Mill,  2  M.  &  Cr.  39  n.    But  see  E.  parte  Southcot,  2  Vez.  40o. 
C)  Ex  parte  Smith,  \  ^vimit.  (>.  ,  .   .  s 

6   Lord  Eldon,  C,  in  Ex  parte  Smith,  1  S'^anst  6 
H  34  Edw.  3,  c.  13  ;  23  Hen.  6,  c.  16 ;  1  Hen.  8,  c.  8. 
('")  See  8  Hen.  6,  c.  16. 

(I')  6  Geo.  4,  c.  50,  s.  52,  53.  j 
(12)  1  Hen.  8,  e.  8.  f 
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examined,  and  then  the  lunatic  himself  is  generally  seen  by  the 
Master  and  by  the  jury ;  the  case  for  the  inquiry  having  been 
summed  up  by  the  party  supporting  it,  his  opponent  (if  any) 
then  states  his  case,  and  his  witnesses  are  also  examined,  and 
may  be  cross-examined,  and  the  other  side  may  reply;  finally, 
the  Master  sums  up  the  whole  case  and  charges  the  jury.  The 
jury  are  taken  from  the  special  jury  list,  unless  the  estate  of  the 
person  alleged  to  be  non  compos  mentis  be  small,  then  from 
the  common  jury  list;  each  special  juryman  receives  one  guinea 
a  day,  each  common  juryman  ten  shilHngs  and  sixpence  a  day  ;  (^) 
and  no  allowance  is  made  for  dinners  to  the  jury,  (^j  If  a  jury- 
mau  does  not  appear,  it  seems  that  he  may  be  fined.  (3)  It  is 
the  privilege  of  the  person  alleged  to  be  non  compos  mentis 
to  be  present  at  the  inquiry ;  (*)  and  the  master  generally  asks 
him  before  evidence  is  given  what  his  wishes  are  on  the  subject.  (^) 
In  one  case  the  Lord  Chancellor  gave  express  permission  to 
a  person  alleged  to  be  non  compos  mentis  to  attend  the  inquiries 
by  his  solicitor  or  counsel ;  (6)  and,  to  enable  him  effectually  to 
dispute  the  case  for  the  inquiry,  access  to  him  by  his  relations 
may  be  obtained.C?)  The  Master,  or  Commissioner,  and  jury, 
are  also  entitled  to  inspect  the  person  alleged  to  be  non  compos 
mentis ;  and,  if  they  require  it,  he  ought  to  be  produced  before 
them,  without  the  prior  order  of  the  Lord  Chancellor  ;  and  where 
the  persons,  in  whose  custody  he  was,  refused  to  produce  him,  the 
Lord  Chancellor  blamed  them  and  visited  them  with  costs.  (8) 
Although  pending  the  inquiry,  the  Lord  Chancellor  (sitting  iu 
lunacy)  will  protect  the  person  and  property  of  the  person  alleged 
to  be  non  compos  mentis  ;  (f)  he  will  not  fetter  such  a  disposition 
of  his  property  by  him  as  may  be  necessary  for  his  fair  opposi- 
tion to  the  inquiry.  (^'*) 


^  (')  Elmer,  8,  9  ;  36  Edw.       c.  13  ;  8  Hen.  0,  c.  16  ;  G  Geo.  4,  c.  50, 

('^)  a.  ().,  May,  1827. 

6  Geo.  4,  c.  50,  ».  53. 
{")  Lord  Eldon,  C,  in  Ex  parte  Cranmtr,  12  Vus.  485 
(•')  Elmer,  llj. 

He  Knight,  Shelf,  on  Ldd.  2d  ed.  133. 
1  VuK-l""''^'  2d  <-a.  125;  Re  I'rincet,  Baria(in»*i, 

I  I  ■  1 1 1 1 .  .J  /  o . 

(")  Ex  parte  ."iouthc'jt,  2  Vez.  405. 

11  ■'o    ^''f'  '•<!•  I5'J;  Jie  Galloway,  Ibid. 

(  )  Re  Hol,ne»,  4  l.-DM.  187;  and  lie  baker,  SI.elf.  on  l.u...  M  !50. 
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The  attendance  at  the  inquiry  of  interested  persons  other  than 
the  person  alleged  to  be  non  compos  mentis  is  in  the  discretion  of 
the  Lord  Chancellor,  {^)  On  the  petition  of  parties  claiming 
under  a  deed  executed  by  the  person  alleged  to  be  non  compos 
mentis  for  leave  to  attend  the  inquiry  and  cross-examine  the  wit- 
nesses at  their  own  expense.  Lord  Cottenham,  C,  granted  leave, 
observing  that  "  the  verdict  would  not  be  conclusive,  but,  if  found 
against  these  parties,  it  would  be  evidence :  that  it  was  for  the 
interest  of  all  parties  that  the  truth  should  be  ascertained,  and 
therefore,  although  it  occasioned  some  additional  expense,  unless 
the  estate  was  a  very  poor  one,  it  was  desirable  that  they  should 
have  leave  to  attend."  {^)  In  another  case  leave  was  given  to  a 
claimant  under  a  deed  executed  10  years  back  by  the  person 
alleged  to  be  non  compos  mentis,  although  the  unsoundness  of 
mind  was  alleged  to  have  existed  35  years,  upon  the  claimant 
undertaking  to  abide  by  any  order  as  to  the  costs  which  his  attend- 
ance might  cause,  (f)  In  a  somewhat  similar  case.  Lord  Lynd- 
hurst,  C,  refused  leave  unless  the  claimant  would  consent  to  be 
bound  by  the  result  of  the  inquiry,  because  the  object  of  the 
attendance  was  not  the  benefit  of  the  person  alleged  to  be  non 
compos  mentis.  (*)  Leave  was  refused  to  the  mother  of  an  alleged 
lunatic,  she  having  no  pecuniary  interest  in  the  inquiry ;  (5)  to 
his  wife  opposing  the  inquiry  it  was  granted.  (6) 

The  Act  16  &  17  Vic.  c.  70,  provides  : 

Sec.  XLVII.  The  inquiry,  whether  with  or  without  a  jury,  shall  as 
far  as  relates  to  the  state  of  mind  of  the  alleged  lunatic,  (')  be  confined  to 
the  question,  whether  or  not  the  alleged  lunatic  is  of  unsound  mmd  and 
incapable  of  managing  himself  or  his  affairs  at  the  time  of  the  m- 
quiry  (»)  except  where  the  Lord  Chancellor,  intrusted  as  aforesaid,  (s) 
under  special  circumstances,  shall  direct  that  there  be  also  an  inquiry 
from  what  time  the  alleged  lunatic  has  been  of  unsound  mind,  and 


(I)  Lord  Cottenham,  C.  in  Re  Nesbitt,  2  Phill.  247  ;  Re  Clements.  2  Coo. 
t.  Cott.  166. 

f2)  Re  Nesbitt,  2  Phill.  247.  .  ^ 

(3)  Re  Richards,  1  De  G.  M.  &  G.  720.    See  also  Re  Parkinson,  o  Jur. 

547. 

(<)  Re  Watts,  1  Phill.  514. 

(5)  Re  Nesbitt.  2  Phill.  547. 

(6)  Re  Clement,  Shelf,  on  Lun.  2d  ed.  126. 
n  16&-17  Fic.  e.  70,  S.2. 

(»)  See  old  practice,  Ex  parte  Smith,  1  Swanst.  6 ;  Re  Wooller  and  Re 
Warren,  Shelf,  on  Lun.  2d  ed.  124. 
(3)  16     17  Vic.  c.  70,  ».  2. 
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incapable  of  manaaring  himself  or  his  aSkirs,  or  shall  direct  that  there 
be  also  an  inquiry,  whether  or  not  the  alleg-ed  lunatic  was  of  unsound 
mind  and  incapable  of  managing  himself  and  his  affairs  at  a  previous 
time  specified,  and  thenceforth  down  to  the  time  of  the  inquiry.  (') 

Since  the  operatioa  of  this  Act  there  can  be  no  object  in  anj 
person  attending  to  oppose  an  inquiry  on  his  own  account  unless 
the  inquiry  is  specially  ordered  to  be  carried  back  :  in  ordinary 
cases  deeds,  &c.,  will  be  unaffected  by  the  inquisition. 

Lord  Eldon,  C,  said,  "  the  reason  of  the  inquiry  from  what 
period  the  lunacy  commenced  is  this,  that  when  it  appeared 
that  the  lunacy  was  of  some  duration,  and  that  the  lunatic  had 
performed  acts,  the  principle  on  which  the  Crown  extended  its 
protection  required  that  an  examination  should  be  instituted  into 
the  circumstances  of  competence  or  incompetence  under  which 
those  acts  were  performed." 

The  inquiry  is,  in  theory,  a  proceeding  to  which  the  person 
alleged  to  be  non  compos  mentis  is  not  a  party,  and  his  rights 
after  the  finding  of  the  jury  are  the  same,  whether  he  shall  have 
before  the  jury  contested  the  allegation  of  insanity  or  not.  (3) 

The  Act  16  &  17  Vic.  c,  70,  provides  : 

Sec.  XLVIII.  That  the  person  executing  the  inquiry  with  a  jury, 
shall,  while  so  employed,  have  all  the  like  powers,  authorities,  and  dis- 
cretion as  a  judge  of  a  Court  of  Record. 

As  to  the  terms  of  the  finding  upon  the  inquiry,  it 
was  held,  when  special  commissions  were  usual,  that  the 
verdict  must  be  in  the  words  of  the  special  commission,  or  in 
equipollent  words,  {*)  by  analogy  it  seems  that  the  verdict  must 
now  be  in  the  words  or  to  the  effect  of  the  order  of  inquiry.  The 
verdict  must  not  be  contradictory ;  (5)  and  if  a  verdict  states 
the  premises  on  which  its  conclusion  is  based,  and  such  premises 
do  not  necessarily  lead  to  the  conclusion,  that  verdict  is  bad.  (6) 
When  in  a  verdict  there  existed  a  seeming  uncertainty,  the  verdict 


(')  As  to  the  form  of  the  inquisition  where  there  is  a  jujy,  ste  Elmer,  92. 

O  Lord  Eldon,  C,  in  Ex  parte  Smith,  1  Swiuift.  6. 

(')  Sir  J.  L.  Knight  Bruce,  L.J. .  in  //«  Unmming,  1  De  G.  M.  &  G.  ."iSG,  557. 

(  )  parte  Cranmer.  12  Ves.  41!);  Ex  parte  Barnsleii,  ?,  A'k.  168. 
Lord  LlJon,  C,  in  Shfvwo'id^.  Sandemon,  19  Vi:a.  266  ;  Dennis  v.  Dennin, 
2  .Sannd.  3o2 ;  lie  Dennett,  1  .lur.  469;  Ex  parte  Hnlne,  2  Vnz.  40.); 
/(e  Cox,  Shelf,  on  Lun.  id  ed.  1.H9. 

(■>)  Re  Brunei,  1  M.  &  Cr.  278;  P,->,ihjer»  v.  Frazier,  1  Vorn.  12. 

r'j  lit  Hulmen,  4  Russ.  180. 

z  2 
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was  taken  in  that  sense,  -which  was  most  advantageous  for  the 
Sovereign.  Q)  A  verdict,  "  that  T.  P.  at  the  time  of  taking  this 
inquisition,  is  a  lunatic  enjoying  lucid  intervals,  and  during  lucid 
intervals  he  is  competent  to  the  government  of  himself  and  the 
administration  of  his  own  aflfairs,"  was  held  to  be  uncertain,  and 
therefore  insufficient ;  (2)  and  a  verdict,  "that  A.  B.  is  capable 
of  managing  himself,  but  not  of  managing  his  affairs,"  is  also 
insufficient ;  (3)  but  an  error  in  the  verdict  of  the  christian  name 
of  the  person  found  to  be  non  compos  mentis  is  not  fatal  to  the 
verdict,  {*)  and  an  inquisition  omitting  to  state  whether  the  per- 
son found  thereby  lunatic  and  of  unsound  mind  from  an  antece- 
dent day,  had  or  had  not  lucid  intervals,  is  not  void  on  that 
account.  (')  If  an  inquisition  is  filed,  it  cannot  be  treated  as 
void ;  but  it  may  be  quashed  for  insufficiency.  (6)  If  a  lunatic 
is  in  the  enjoyment  of  a  lucid  interval  at  the  inquiry,  it  seems 
that  the  inquiry  will  be  adjourned.  (7) 

The  verdict  of  the  jury  is  immediately  inserted  in  writing  in 
two  forms  of  inquisition  (which  forms  are  obtainable  at  the  master's 
office),  one  of  which  forms  is  on  paper,  the  other  on  parchment ; 
the  jurors  agreeing  (s)  to  the  verdict,  then  sign  the  paper  form,  and 
attach  their  seals  (9)  to  the  parchment  form.  The  Master  having 
signed  both  forms,  then  annexes  the  parchment  form  to  the  order 
for  inquiry,  and  endorses  on  the  order  the  following  return  :  "  By 
virtue  of  Her  Majesty's  general  commission  and  of  this  order  I 
have  made  the  inquiry  thereby  directed,  as  appears  by  the  inquisi- 
tion hereunto  annexed  ;"  the  parchment  form  and  order  are  next 
filed  by  the  master's  clerk  in  the  Petty  Bag  Office.(io)  The  paper 
form  should  it  seems  be  retained  by  some  person  on  behalf  of  the 


O)  Prodt/ers  v.  Frazier.  .3  Mod.  44. 
(^)  Ex  parte  Atkinson,  Jac.  333. 

(3)  Re  Bennett,  1  Jur.  469. 

(4)  Re  Crawford,  I  M.  &  Cr.  240. 
(')  Ex  parte  Feme,  ^  Ves.  450. 

(^)  Ex  parte  Freak,  Selw  C.  C.  47. 
C)  Tai/lor.  Med.  .lur.  83&. 

(8)  Twelve  jurors  at  the  least  must  agree  :  see  16  ^  17  VfC.  C  70,  s.  40  ; 
anie.  p.  244. 

(9)  1  Hen.  8.  e  9.  „  .  nn  ^ 
(A  Elmer  1 1  92.  Lord  Lvndhurst.  C.R.,  in  Jones  v.  Eyewater,  2  Cro.  & 

J.rv.^  3/"  See  also  1  Hen.  8,  c.  9 ;  18  Hen.  6,  c.  7 ;  and  Moile  v.  Earl 
of  Warwick,  1  Lev.  65. 
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jury.  (^)  It  is  reported  that  when  in  an  inquisition  returned  the 
date  had  been  by  accident  omitted,  and  a  motion  was  made  that  the 
date  might  be  inserted,  or  that  the  inquisition  might  be  i-eturned 
to  the  Commissioners  for  that  purpose,  the  Lord  Chancellor 
observ^ed  that  he  had  no  jurisdiction  to  make  such  an  order,  and 
that  the  jurisdiction  of  the  Commissioners  had  expired,  but  per- 
mitted the  fihng  of  the  duplicate  return  signed  by  the  jury.  (^) 
When  the  inquiry  is  without  a  jury,  the  Master  himself  ex- 
amines the  person  alleged  to  be  non  compos  mentis,  and  takes 
evidence  upon  oath  or  otherwise  and  calls  for  such  information  as 
he  may  think  fit  in  order  to  ascertain  the  truth  of  the  allega- 
tion. (3) 

When  there  is  any  misbehaviour  in  the  execution  of  the 
inquiry,  the  Lord  Chancellor  may  quash  the  proceedings ;  (*)  and 
when  the  proceedings  are  quashed,  he  may  direct  a  new  inquiry, (5) 
it  seems  without  a  new  petition.  (6)  There  are  instances  of  the 
proceedings  having  been  quashed  when  the  verdict  was  not  carried 
back  as  far  as  the  evidence  warranted. (7) 

The  Act  16  &  17  Vic.  c.  70,  provides: 

Sec.  LII.  Where  it  is  desired  that  an  inquisition  taken  on  a  com- 
mission issued  under  the  great  seal  of  the  United  Kingdom  or  under  the 
great  seal  of  Ireland  respectively,  should  be  acted  upon  in  Ireland  or  in 
England  respectively,  the  proper  officer  may,  under  order  of  the 
Lord  Chancellor  of  G-reat  Britain,  or  the  Lord  Chancellor,  of  Ireland, 
rransmit  a  transcript  of  the  record  of  the  inquisition  or  of  the  writ  to 
the  Chancery  of  Ireland  or  of  England,  as  the  case  may  be,  which 
transcript  shall  thereupon  be  entered  and  be  of  record  there  respec- 
tively, and  shall,  when  so  entered  of  record  and  if  and  so  long  only  as  the 
Lord  Chancellor  of  Ireland,  intrusted  as  aforesaid,  and  the  Lord  Chan- 
cellor of  Great  Britain,  intrusted  as  aforesaid,  as  the  case  may  be, 
shall  see  Ht,  be  acted  upon  by  them  respectively,  and  be  of  the  same 
vahdity  and  effect  to  all  intents  and  purposes  as  if  the  inquisition  had 


(')  1  Hen.  8.  c.  9. 

(')  Re  Lanr/ham,  1  Jur.  .375. 

(»)  16  Sf  17  Vic.  c.  70,  ».  42;  ant^,  p.  244.  245.  As  to  the  form  of  in- 
qoigitiori  where  there  iii  no  jury,  see  Elmer,  92. 

(•)  LorrI  H^irdwick^.  C,  in  Be  ,,orte  Roberh,  3  Alk.  G:  and  see  Eg 
parte  Hall,  7  Veg.  201  ;  and  llalwH  case,  2  Vez.  405. 

(  ')  Ualse't  cane,  2  Vez.  403  ;  Ex  parte  Cranmer,  12  Ves.  454  ;  Ex  parte 
Alkimoa,  Jac.  333  ;  lie  IhUmes,  4  Russ.  182. 
Re  Dennett,  1  Jur.  469. 

C)  Shelf,  on  Lun.  2d  ed.  121.  But  iie  now  IG  J-  17  Vic.  c.  70,  *.  47  ■ 
ante,  p  a.'j }.  ^  •       '  1 

z  •< 
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been  taken  on  a  commission  issued  under  the  great  seal  of  Ireland  or 
of  the  United  Kingdom  respectively.  (') 

With  reference  to  delaying  the  execution  of  a  commission  of 
lunacy,  it  is  reported  that  "  a  person's  keeping  a  commission  of 
lunacy  by  him  for  several  years  without  ever  putting  it  in  execu- 
tion is  of  very  dangerous  consequence,  as  it  may  be  made  an 
improper  use  of  in  many  respects,  particularly  to  terrify  and  dis- 
tress the  person  against  whom  it  issues  ;"  and  therefore,  for  these 
reasons,  and  it  being  likewise  a  contempt  of  the  Court,  a  com- 
mission was  discharged  with  costs  and  the  petition  also. (2) 

On  the  petition  of  a  solicitor,  who  had  obtained  a  commission 
of  lunacy  which  had  since  been  executed,  but  lost  by  highway 
robbery,  it  was  ordered  that  the  clerk  of  the  custodies  should 
make  out  a  duplicate  of  the  commission  bearing  the  same  test 
and  directed  to  the  same  Commissioners,  and  that  the  acting  com- 
missioners under  the  former  commission  might  annex  to  such 
duplicate  when  sealed  the  inquisition,  and  return  the  same  forth- 
with. (3) 

There  can  be  no  verdict  after  the  death  of  the  person  alleged  to 
be  non  compos  mentis  :  this  was  laid  down  by  Lord  Coke,  who  says, 
in  Beverley's  case,{*)  "  If  an  idiot  die  before  office  found,  after  his 
death  no  office  can  be  found,  for  the  words  of  the  writ  are,  '  et  ipsum 
viis  et  modis  quibus  super  statu  sua  melius  pot eritis  informari 
circumspecte  examinaretis,'  &c.,  which  can't  be  done  when  he  is 
dead."  Lord  Hardwicke,  C,  assented  to  the  law,  but  denied  the 
accuracy  of  the  reason  given  by  Lord  Coke,  saying,  in  Ex  parte 
Southcot,{^)  "  As  to  what  Lord  Coke  says  in  Beverley's  case,  the 
reason  given  there  is  not  the  right  or  true  reason,  for  there  would 
be  no  fruit  of  a  commission  of  lunacy  or  idiotcy  against  a  person 
dead." 

A  finding  of  idiotcy  avoids  all  acts  done  by  theidiot.(fi) 


(>)  See  Re  D.  of  Chandos,  1  Sch.  &  Lef.  301 ;  11  Geo.  4  S(  1  Wm.  4, 
65  s  41. 

C^)  Anon.,  2  Atk.  52  ;  see  also  Re  Matthew,  Shelf,  on  Lun.  2(1  ed.  136. 
(3)  Be  Maine,  19  Ves.  589. 
0)  4  Rep.  127. 
(*)  2  Vez.  407. 

(«)  Tourson'n  cane,  8  Rep.  170. 


AND  PERSONS  OF  UNSOUND  MIND. 


259 


Solicitors  employed  in  obtaining  and  prosecuting  an  inquiry 
into  the  state  of  a  person's  mind  are,  if  such  person  is  found 
idiot,  lunatic,  or  of  unsound  mind,  entitled  to  a  lien  on  his  estate 
in  lunacy  in  respect  of  their  costs,  (i)  and  they  are  creditors  of 
the  estate. (-)  Lord  Justice  Sir  G.  Turner  is  reported  to  have 
said,  "I  take  it  that  the  employment  of  a  solicitor  by  the  person 
issuing  the  commission  and  the  acceptance  by  the  former  of  such 
employment  is  on  the  faith  of  his  proper  costs  being  paid  out  of 
the  lunatic's  estate.  The  solicitor  accepting  the  employment 
accepts  it  subject  to  that  condition,  and  looks  to  the  estate  for 
payment  of  his  costs.  He  might  bring  an  action  against  the 
lunatic  for  payment  of  such  costs,  but  in  that  case  the  Lord 
Chancellor  would  deal  with  the  case  on  petition  in  the  lunacy."  (3) 
A  solicitor  undertaking  on  an  inquisition  to  pay  the  fees  of  the 
Commissioner  and  jury  was  held  responsible  in  the  Queen's 
Bench.  (^) 

"When  a  person  found  lunatic  had  died  before  the  Lord  Chan- 
cellor obtained  possession  of  his  estate,  a  petitioner  praying  an 
order  in  lunacy  as  to  the  liabiUty  of  such  estate  to  the  costs  of 
the  inquisition,  was  told  by  Lord  Lyndhurst,  C,  to  bring  an 
action.  (^) 

The  Act  16  &  17  Vic.  c.  70,  s.  116,  also  provides  for  the  pay- 
ment of  the  costs  of  applying  for,  obtaining,  and  executing  the 
inquiry,  and  of  opposing  the  same. 

Reasonable  costs  incurred  under  the  sanction  of  the  Lord 
Chancellor,  or  properly  incurred  without  such  sanction,  in  unsuc- 
cessfully opposing  on  behalf  of  a  lunatic  an  inquiry  into  his  state 
of  mind,  were,  prior  to  the  passing  of  the  Act  16  &  1 7  Vic.  c.  70, 
repaid  by  the  Lord  Chancellor  out  of  the  lunatic's  property, (6) 
and  such  reimbursement  was  also  obtained  out  of  funds  standing 


(')  Ex  parte  Price,  2  Vez.  407. 

(*)  Chenler  v.  Rolje,  4  De  G.  M.  &  G.  800. 

«  V'L  ^lir^  J^Jr^r''  ^"'f^'  4  De  G.  M.  &  G.  801  : 

Sir  W.  p.  Wood,  V.C.,  in  Sledman  v.  Hart,  1  Kay,  612;  Re  Dull,  2  Moll. 

14.'>. 

(')  Re  Jephgrm.  8  A.  &  K.  959. 

(»)  Re  Pinkn,  12  Law  .J.  N.  S.  Ch.  57. 

I  ^'^  OA  y  -fte  Norris,  Re  FVank,  Re  Taylor,  Shelf,  on 

LuD.  2d  ed.  1 J3,  134. 
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to  the  credit  of  a  lunatic  in  a  suit  in  the  Court  of  Chancery. (i) 
Lord  Cottenham,  C,  held  that  he  had  no  power  under  the  Act 
11  Geo.  4  &  1  Wm.  4,  c.  65,  s.  28,  to  pay  out  of  the  real  estate 
of  a  deceased  lunatic  the  costs  of  an  inquisition,  (f)  but  such  costs 
constitute  a  debt  of  a  deceased  idiot,  lunatic,  or  person  of  unsound 
mind,  which  is  secured  by  the  Act  3  &  4  Wm.  4,  c.  104,(3) 
Such  costs  also  create  a  debt  against  the  estate  of  the  person 
found  idiot,  lunatic,  or  of  unsound  mind,  administered  in  a  suit 
in  the  Court  of  Chancery.  (*)  The  costs  of  a  vexatious  opposition 
properly  fall  on  the  opponents,  An  apphcation  to  tax  the 
costs  of  obtaining  an  inquisition  in  lunacy  should  be  to  the  Lord 
Chancellor.  (6) 

An  inquisition  finding  a  person  to  be  lunatic  or  of  unsound 
mind  renders  him  incapable  of  marriage  until  he  is  duly  declared 
sane,  (7)  and  an  inquisition  finding  a  person  to  be  idiot,  lunatic, 
or  of  unsound  mind  renders  him  incapable  of  alienation  by  deed 
or  gift  to  take  effect  in  his  lifetime,  (s)  but  during  a  lucid  interval 
a  lunatic  or  person  of  unsound  mind,  found  so  by  inquisition, 
may,  before  he  is  declared  sane,  make  a  will.  (9)  Pending  the 
result  of  litigation  about  a  will  (admitted  to  probate),  on  the 
ground  of  the  testator's  insanity,  the  Lord  Chancellor  permitted 
the  transfer  of  funds  in  lunacy  belonging  to  the  testator  to  nomi- 
nees of  a  commissioner  in  lunacy  upon  the  trusts  of  the 
will,  (w) 

An  inquisition  is  primd  facie  evidence,  but  not  conclusive 
evidence  of  facts  thereby  found  ;  (")  it  throws  the  burthen  of 
proof  on  those  who  contend  the  contrary,  i}"^) 


(')  Tayler  v.  Tayler,  3  Mac.  &  Gor.  426. 

O  Re  Tubb,  1  Jur.  653.    But  see  16  Sf  17  Vic.  c.  70,  s.  116. 

(')  Williams  v.  Weniworth,  5  Beav.  325. 

(*)  Field  V.  Tamer,  3  W.  R.  469. 

(5)  Re  Smith,  1  Russ.  348. 

(8)  Jones  V.  Byewattr,  2  Cro.  &  Jerv.  373. 
(I)  15  Geo.  2,  c.  30. 

(«)  Rep.  12'!  a;  17  Edtv.  2,  st.  10. 

(9)  Sir  John  NiclioU,  in  Browning  v.  Reane,  2  Phillim.  90;  Cooke  Choi- 
mondeley,  15  Sim.  611;  2  M  &  Gor.  18 

fio")  Re  Garden,  13  L.  J.  N.  S.  Ch.  439. 

("^  Bannatyne  v.  Bannatyne,  16  .lur.  864  ;  Re  Nesbitt,  2  Phill.  547  ;  Re 
Watts  1  Curt.  594  ;  Jacobs  v.  Richards,  18  Beav.  308  n.;  and  see  ante,  9,  10. 
('••';  'Lord  Langdale,  M.R.,  in  Snooh  v.  Watts,  11  Geav.  107. 
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It  is  enacted  by  the  Act  2  &  3  Edw.  6,  c.  8,  s.  6  (wliich  Act 
was  meant  only  to  remedy  a  very  harsh  prerogative),  (^)  that 

"If  any  person  be  or  shall  be  untruly  founden  lunatic  or  idiot, 
every  person  and  persons  grieved  or  to  be  grieved  by  any 
office  or  inquisition  shall  and  may  have  his  or  their  traverse  to 
the  same  immediately  or  after  at  his  or  their  pleasure,  and 
proceed  to  trial  therein,  and  have  like  remedy  and  advantage  as 
in  other  cases  of  traverse  upon  untrue  inquisitions  or  offices 
founden,  any  law,  usage,  or  custom  to  the  contrary  in  anywise 
notwithstanding 

At  the  common  law  if  the  King  by  false  office  was  possessed 
of  the  custody  or  interest  in  any  land  by  reason  of  ward  ideocy 
or  ahenation  without  licence  or  the  like,  in  such  cases  although 
the  King  was  not  entitled  to  a  freehold  but  to  a  chattel  real,  and 
by  false  office  only,  yet  the  party  grieved  could  not  have  a  traverse, 
and  thereupon  to  have  amov'  manum,  but  was  put  to  his 
petition  by  the  common  law. (2) 

Generally  speaking,  where  there  is  not  any  other  party 
aggrieved  thereby,  the  person  found  idiot,  lunatic,  or  of  unsound 
mind  by  an  inquisition  is  the  proper  person  to  traverse  it.  (3) 
Leave  to  traverse  it  will  not  be  given  to  an  entire  stranger  with- 
out interest,  (*)  but  the  alienee  of  the  individual  found  lunatic  or  of 
unsound  mind,(5)  or  a  person  having  an  interest  under  a  contract 
with  such  individual,  may  obtain  leave  to  traverse  it.  (6) 

A  petitioner  was  permitted  to  traverse  under  the  following 
circumstances:  A  man  had  been,  under  a  commission  in  1S02, 
found  lunatic  ever  since  1792;  the  petitioner,  as  having  an 
interest  in  respect  of  a  contract  with  him  since  1/92  impeached 
the  execution  of  the  commission  because  it  was  executed  in 
London  and  not  at  Bath,  where  the  lunatic  resided;  and  because 


i")  Lonl  Thiirlow.  C,  in  Ex  parte  Fust,  1  Cox,  420;  and  see  Lord  Cot- 
tenham.  (;.,  in  Re  Bridge,  1  Cr.  &  Ph.  'Mh. 

4  flep.  54.  Bat  »te  Sir  John  Leach,  V.C.,  in  Ex  parte  Lord  Gwvdir, 
4  M  id.  322.  " 

e)  L^.rd  St.  Leonards  C,  \  De  G.  M.  8r  G.  550. 

(♦)  Ex  parte  Ward,  G  Ves.  579. 

(•';  Lord  Hirdwirkc,  C,  in  Re  lioherlH,  ?>  Atk.  .312. 

C)  Ex  parte  Hall,  7  Ves.  2G.3;  Ex  parte  Morley,  9  Vc.».  4  78. 


262  AS  TO  THE  CUSTODY  OF  IDIOTS,  LUNATICS, 


notwithstanding  the  Lord  Chancellor   had   ordered  that  the 
lunatic  shonld  have  due  notice  of  the  execution  of  the  com- 
mission, only  two  days'    notice   was   given,  and  then  to  a 
person  who  acted  as  his  sohcitor,  but  whom  it  was  sworn  he  dis- 
trusted :  the  excuse  alleged  for  deviating  from  the  order  was  an 
apprehension  that  the  alleged  lunatic  would  not  attend. (i)  Lord 
Eldon,  C,  observed  in  this  case,  "This  person  is  found  a 
lunatic,  -not  only  at  the  date  of  the  commission  but  from 
1792;  a  person  who,  at  many  periods  since  and  up  to  April 
last,  has  been,  with  the  knowledge  of  all  persons  who  had  either 
an  interest  in  or  feeling  about  the  management  of  his  affairs, 
doing  all  the  acts  the  most  sane  is  intrusted  to  do.    With  regard 
to  his  occupations,  amusements,  mode  of  hfe,  and  every  circum- 
stance belonging  to  the  question  of  sanity,  he  has  for  ten  years 
been  permitted  to  act  at  his  own  discretion  without  any  providence, 
and  it  is  now  avowed  that,  so  long  as  a  particular  topic  (about  a 
forged  will)  was  not  resorted  to,  for  the  purpose  of  inducing  him 
to  dissipate  his  fortune,  his  family  permitted  him  to  act  without 
restraint.    There  certainly  may  be  persons  proper  objects  of  this 
commission,  and  understood  to  be  so  for  many  years,  to  whose  case 
either  from  true  affection  or  mistaken  tenderness  the  proper 
process  may  not  have  been  applied.  There  may  be  proper  persons 
insane  upon  particular  points,  who,  if  these  points  are  not 
touched  upon,  not  only  act  discreetly  in  their  own  affairs  but 
even  as  trustees  for  others ;  I  do  not  doubt  the  fairness  of 
their  motives,  but  it  is  of  the  last  consequence  that  the  officer 
intrusted  with  this  jurisdiction  should  be  very  careful  before  he 
estaWishes  the  lunacy  of  a  person  ten  years  ago,  who  has  for 
those  ten  years  been  permitted  to  act  as  if  sane,  and  to  deal  with 
a  great  variety  of  persons,  all  of  whom  are  entangled  in  the  con- 
sequences.   I  cannot  permit  any  other  person  to  judge  of  the  pro- 
priety or  impropriety  of  my  order.    ...    I  cannot  delegate  this 
authority  to  any  one.    I  ordered  due  notice  to  be  given  under 
the  circumstance  that  this  person  had  been  trusted  everywhere 
as  a  person  whose  conduct  did  not  call  imperiously  for  restraint. 
It  had  not  escaped  me  that  he  might  not  attend.    I  thought  he 
would  attend,  but  if  not,  that  circumstance  upon  such  a  proceed- 


(')  Ex  parte  Hall,  7  Ves.  201. 
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ing  for  his  benefit  would  have  induced  me  to  let  it  go  on.  But 
supposing  my  direction  indiscreet  in  the  exercise  of  so  important 
a  discretion,  in  the  case  of  a  person  treated  as  sane,  and  now 
represented  to  ha^e  been  insane  all  this  time,  it  is  not  right  to 
permit  any  departure  from  my  direction  not  authorized  by  me." 
By  the  Act  16  &  17  Vic.  c.  70,  it  is  enacted  : 

Sec.  CXLVIII.  Any  person  desiring  to  traverse  may,  within  the 
three  months  next  after  the  day  of  the  return  of  the  inquisition,  present 
a  petition  for  that  purpose  to  the  Lord  Chancellor,  who  is  required  to 
hear  and  determine  the  petition,  and  shall,  in  his  order  upon  it  for  a 
traverse,  limit  a  time  not  exceeding  six  months  from  the  date  of  the 
order  within  which  the  person  desiring  to  traverse  and  all  other  proper 
parties  are  to  proceed  to  trial  of  the  traverse, (')  and  who  may  by  the 
same  or  any  other  order  direct  that  the  person  desiring  to  traverse, 
not  being  the  person  the  object  of  the  inquisition,  shall,  within  the 
three  weeks  nest  after  the  date  of  the  order,  give  sufficient  security 
to,  and  to  the  satisfaction  of,  the  Masters  for  all  proper  parties  pro- 
ceeding to  trial  within  the  time  to  be  limited  as  aforesaid. 

Sec.  CXLIX.  Every  person  having  right  to  traverse  who  shall  not 
within  the  said  three  months  present  his  petition  for  that  purpose,  or 
who  shall  refuse  or  neglect  to  give  such  security  as  aforesaid,  or  who 
shall  not  proceed  to  trial  within  the  time  to  be  limited  as  aforesaid,  and 
his  heirs,  executors,  and  administrators,  and  all  persons  claiming  by, 
through,  or  imder  him,  shall  be  absolutely  barred  of  his  and  their 
right  of  traverse,  unless  the  Lord  Chancellor  shall,  under  the  special 
circumstances  of  any  particular  case,  think  fit  upon  petition  for  that 
pnrpose,  to  allow  the  traverse  to  be  had  or  tried  after  the  said  three 
months,  in  all  which  special  cases  the  Lord  Chancellor  may  make  such 
orders  as  to  him  shall  seem  just. 

An  order  for  a  traverse  upon  a  petition  presented  by  the  person 
found  rum  compos  mentis,  and  within  three  months  of  the  dav  of 
the  return  of  the  inquisition,  {")  is  of  right.  (3)  It  is  not  so 
upon  the  petition  of  another  person. (**)  On  refusing  a  traverse 
by  a  stranger  without  any  interest.  Lord  Eldon,  C,  observed  : 
"  As  to  the  costs,  though  I  do  not  think  the  true  interest  of 


(')  See  Re  Sir  G.  O.  P.  Turner,  Shelf,  on  Lun.  2a  ed.  146. 
O  16  ^  17  Vic.  c.  70,  *.  148. 

(»)  Lord  Rosslyn,  C,  in  Ex  parte  Wraqg,  5  Ves.  450;  and  Ex  parte 
Feme,  5  Ves.  8.32.  See  aUo  Lord  Eldon,  C,  in  Ex  parte  Ward,  0  Ves. 
579,  580;  and  in  Sherwood  v.  Sandernon,  19  Ves.  287  ;  Re  Neville,  1  Cr.  & 
Dix.  A'r.r.  N.  C.  51  ;  Jonen  v.  liyevmtcr,  2  Cro.  &  Jerv.  373  ;  Re  Bridge, 
Cr.  &  Pli.  338,  Re  Gumming,  1  L)e  G.  M.  &  G.  553,  and  cases  tlicreiu 
cit«fl. 

(♦)  Re  Bridge,  Cr.  &  Ph.  338  ;  Re  Fust,  1  Cox,  4  18.  But  see  Ex  parte 
tJall,  7  Ves.  263;  and  Lord  Eldon,  C,  in  Sherwood  y.  Sanderion,  19  Ve». 
287. 
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lunatics  is  consulted  by  persons  who  act  upon  their  own  views  of 
the  sanity  or  insanity  formed  upon  occasional  conversations,  and 
come  too  rashly  to  this  Court  without  sufficient  inquiry,  yet  it  is 
the  duty  of  the  Court  not  to  censure  too  hastily  any  application 
upon  a  subject  so  very  important  as  this.  In  this  particular  case 
I  do  not  think  that  censure  would  be  too  hasty,  and  therefore  the 
petitioner  must  pay  the  costs,  the  petition  being  ill-founded  and 
most  rashly  presented  ;  but  if  the  parties  on  the  other  side  will 
act  so  far  upon  the  general  principle,  inclining  the  Court  not  to 
discourage  applications  of  this  nature,  they  will  sacrifice  to 
humanity  by  not  calling  for  the  costs.  If,  however,  they  do  call 
for  them,  I  am  of  opinion,  upon  the  whole,  I  cannot  very  well 
refuse  them."(^) 

On  an  application  for  a  traverse  by  a  person  whose  position 
as  a  party  grieved  by  the  inquisition  was  more  than  doubtful,  (-) 
Lord  Thurlow,  C,  said,  "  Most  certainly  if  this  Court  has  a  dis- 
cretion, which  I  believe  it  has,  in  respect  of  permitting  these 
inquisitions  to  be  traversed,  great  care  should  l)e  taken  in  the 
exercise  of  that  discretion  that  the  Court  does  nothing  which  can 
stand  in  the  way  of  the  great  ends  to  be  answered  by  the  pro- 
tection it  affords  to  a  person  in  the  unhappy  situation  of  a 
lunatic."  (^) 

In  the  case  of  a  petitioner  other  than  the  person  found  no7t 
compos  mentis,  leave  to  traverse  is  sometimes  granted  upon 
terms.  (*) 

Although  the  order  on  the  petition  of  the  person  found  non 
compos  mentis  for  a  traverse  is  "  of  right,"  leave  to  tra- 
verse is  generally  sought  of  the  Lord  Chancellor  by  petition ; 
and  Lord  St.  Leonards,  C,  laid  down,  as  a  reason  for  this 
course:  "The  traverse  cannot  take  place  until  the  party  has 
been  found  lunatic  on  a  commission  issued  by  the  great  seal, 
which  is  followed  by  the  grant  of  the  custody  of  the  person  and 
estate.  This  being  so,  no  one  would,  generally  speaking,  attempt 
to  traverse  the  inquisition  without  the  leave  of  the  great  seal, 
because  otherwise  he  would  have  no  security  for  the  reimbursc  - 


(')  Ex  parte  Ward,  6  Ves.  580. 
(»)  Browning  v.  Reane,  2  PUillim.  90. 
(■>)  Inre  Fust,  1  Ccx,  420. 
(,')  Shelf,  on  Lun.  2d  ed.  152. 
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ment  of  his  costs  of  thus  defending  the  interest  of  the 
hinatic."(i) 

When  the  person  found  idiot,  lunatic,  or  of  unsound  mind  by 
the  inquisition  is  the  petitioner,  the  Lord  Chancellor  must  be  satis- 
tied  that  the  petitioner  is  capable  of  volition,  and  is  actually  desirous 
of  traversing  ;{-)  to  satisfy  himself  on  this  point,  the  Lord  Chan- 
cellor personally  examines  the  petitioner,  and  with  a  view  to  such 
examination  the  petitioner  ought  to  attend  the  hearing  of  the  peti- 
tion. (3)  Where  an  affidavit  by  the  medical  attendant  of  the  peti- 
tioner showed  that  the  latter  could  not  attend  without  peril  to  her 
health,  the  further  hearing  of  the  petition  was  adjourned  ;  the 
petitioner  attended  at  the  adjourned  hearing. (■*)  In  the  last 
case  Lord  St.  Leonards,  C,  observed :  "There  is  no  doubt  that  my 
first  duty  is  to  be  satisfied  that  the  application  is  bond  fide,  that 
the  alleged  lunatic  herself  is  competent  to  judge,  and  that  she 
really  does  desire  to  have  a  traverse  against  the  finding.  If  I 
had  any  doubt  upon  that  point,  or  if  I  felt,  upon  the  examination 
of  the  lunatic,  that  it  was  uncertain  what  her  intentions  were, 
and  that  she  herself  did  not  know  her  own  mind,  or  was  not 
capable  of  coming  to  a  clear  conclusion,  I  do  not  say  that  in  such 
a  case  I  might  not  feel  myself  at  liberty  to  hear  evidence  of  her 
state  of  mind,  to  see  by  what  parties  she  was  surrounded,  and  who 
were  applying  for  the  traverse  on  her  behalf,  and  what  were  their 
objects  and  views,"  And  Lord  Cranworth,  L.J.,  said  :  "  I  do  not, 
however,  mean  to  say  that  there  might  not  be  cases  in  which,  even 
without  a  personal  examination,  some  inquiry  might  be  taken  and 
made  on  the  subject ;  as,  for  instance,  suppose  a  person  is  in  a 
state  not  of  mental  but  of  bodily  illness,  that  makes  it  impossible 
he  should  be  seen  by  the  Chancellor."  Where  the  alleged  lunatic 
was  in  prison,  the  Lord  Chancellor  issued  a  writ  of  habeas  corpus 
for  his  production. (^) 


C)  Lord  St.  Leonardg,  C,  in  Re  Cumming,  1  De  G.  M.  &  G.  548.  See 
alsf.  h',T<\  Hardwicke,  C,  in  Ex  parte  Roberts,  3  Atk.  7. 

(  )  /ff  Curnminrj,  1  De  G.  M.  &  G.  hh?, ;  Re  Bridye,  Cr.  &  Pli.  347. 
Lord  Eldon,  (;..  i„  Re  MUmm,  cited  1  De  G.  M.  &  G.  553.  l-ord  Gotten- 
li-)m,  C,  in  KUi'ill  v.  fnce,  ?,  Jur.  N.  S.  GOl. 

^  ^  '^'^  Abr.N.  C.  54  ;  Re  Cumminn,  1  De  G. 

\t  &  G.  .,4.,— ,.-,4  ;  Re  JSridye,  Or.  &  PI,,  344. 

(  )  Re  :nm,nxmj  \  De  G.  M.  &  G.  545.  And  gee  Smiihie'g  cane,  Kr 
narle  Un'.erln,  .',  Aik.  7. 

(')  Re  Sir  G.  0.  Turner,  Shelf,  on  Lun.  2d  ed.  150. 
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The  petition  (^)  for  a  traverse  should  be  presented  to  the 
Registrar  ;  it  is  answered  in  the  usual  manner,  and  set  down  for 
hearing.  (2) 

The  order  for  a  traverse  must  he  filed  in  the  Petty  Bag  Office, 
in  which  office  the  draft  traverse  is  prepared,  and  to  which  office, 
when  the  draft  has  been  settled  and  signed  by  the  counsel  of  the 
traverser,  it  is  returned  ;  there  it  is  engrossed  and  filed,  and  then 
the  Attorney-General,  on  behalf  of  the  Sovereign,  files  in  the 
same   office  a   replication   thereto. (3)    The  record  ("*)  of  the 
traverse  and  replication  is  next  taken  by  the  clerks  of  the  Petty 
Bag  Office  to  the  office  of  the  clerk  of  the  Crown  in  the  Queen's 
Bench,  and  from  thence  it  is  transmitted  to  the  clerk  of  assize 
for  the  county  in  which  the  trial  of  the  traverse  is  directed  to 
take  place.    The  trial  takes  place  at  the  next  assizes  for  the 
county  in  which  the  inquisition  was  obtained,  unless  the  Lord 
Chancellor  directs  otherwise  :   the  Lord  Chancellor  may  direct 
the  trial  in  the  county  of  the  residence  of  the  person  found  non 
compos  mentis.    The  traverser  is  in  the  position  of  a  defendant 
opposing  a  title  found  for  the  Sovereign. (^)    Special  jurors  are 
usually  summoned  upon  the  trial,  and  the  verdict  is  returned  to 
the  Petty  Bag  Office. (<5) 

It  should  be  borne  in  mind  that  the  Act  16  &  17  Vic.  c.  70, 

enacts  : 

Sec.  CL.  If  the  Lord  Chancellor  intrusted  as  aforesaid  (')  be 
dissatisfied  with  the  verdict  returned  upon  a  traverse,  he  may  order 
one  or  more  new  trial  or  trials  thereon  as  to  him  shall  seem  meet, 
and  as  is  usual  in  cases  of  issues  directed  by  the  Court  of  Chan- 
cery; but  no  person  shall  be  admitted  to  traverse  oftener  than 
once. 

The  Court  of  Queen's  Bench  has  also,  upon  payment  of  costs, 
granted  a  new  trial  at  bar  of  a  traverse  when  by  reason  of  illness 
the  alleged  lunatic  was  unable  to  attend  the  first  trial,  (s) 


(1)  As  to  the  form  of  the  petition,  see  Elmer,  147. 

(2)  Elmer,  52. 

(3)  Ibid,  and  149 ;  R.  v.  Roberta,  2  Stra.  1208  ;  Exparte  Feme,  5  Ves.  452. 
(■•)  See  form,  Elmer,  150. 

(=)  R.  V.  Mason,  2  Salk.  447  ;  R.  v.  Roberts,  2  Str.  1208. 

(6)  Elmer.  53. 

(7)  16  A-  17  Vic.  c.  70,  *.  2. 

(8)  R  V.  Roberts,  2  Stra.  1208 ;  Ex  parte  Baker,  1  Cox,  418. 
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The  Act  16  &  17  Vic.  c.  70,  also  contains  the  following  pro- 
vision : 

Sec.  CLI.  The  Lord  Chancellor  intrusted  as  aforesaid  (>)  and  the 
Masters  may  from  to  time  after  the  return  of  an  inquisition,  and  not- 
withstanding a  petition  or  order  depending  relative  to  a  traverse 
thereof,  make  such  orders,  and  do  such  acts  relative  to  the  custody  and 
commitment  of  the  person,  and  the  commitment,  management,  and 
application  of  the  estate  and  eS'ects  of  the  person  (the  object  of  the 
inquisition)  as  he  or  they  shall  think  necessary  or  proper  (inclusive 
of  the  imposition  and  levying  of  fees  and  percentage  as  in  this  Act 
provided),  and  all  things  done  by  any  person  appointed  committee  of 
tlie  person  or  estate,  or  by  any  other  person,  shall  be  as  valid  and 
effectual;  and  all  committees,  and  other  persons  respectively,  and  their 
respective  heirs,  executors,  and  administrators,  are  herehy  indemni- 
fied in  respect  of  all  such  things  as  aforesaid,  from  and  against  all 
actions,  suits,  and  proceedings,  damages,  costs,  charges,  and  expenses, 
to  be  brought,  commenced,  had  or  recovered  by  the  person  (the 
object  of  the  inquisition),  his  heirs,  executors,  or  administrators,  or 
any  other  person,  whomsoever,  ■  as  fully  and  effectually,  as  if  the  in- 
quisition had  not  been  traversable  ;  but  not  further  or  otherwise.  (^) 

On  a  petition  to  traverse  of  a  person  found  to  be  of  unsound 
mind  (whose  whole  property  consisted  of  36 1300,  in  Court  in  Lu- 
nacy, and  of  a  pension  or  allowance  of  36 160  per  annum),  praying  an 
advance  out  of  the  361300  for  the  purposes  of  the  traverse; 
Lord  Cottenham,  C,  refused  the  prayer,  observing  :  "  It  is  by  no 
means  to  be  assumed  that  I  am  to  advance  money  for  a  purpose 
which  I  am  quite  sure  will  tend  to  the  injury  of  the  individual. 
If  he  has  any  probability  of  succeeding,  he  will  find  no  difficulty 
in  obtaining  the  means  of  traversing.  I  do  not  refuse  the 
allowance."  (^) 

There  is  said  to  be  also  an  entry  in  the  lunacy  office  of  the 
following  order: — 27th  June,  1826:  Ex  parte  Sir  G.  P.  Turner. 
Order  for  the  committees  of  the  estate  to  pay  solicitor  of  lunatic 
^'.500  on  account  of  the  expenses  of  the  traverse,  for  committees 
to  be  at  liberty  to  oppose  the  said  traverse,  and  for  the  lunatic  to 
appear  on  the  trial.  {^) 

In  making  an  order  on  an  opposed  petition  for  a  traverse 
presented  by  the  person  (an  old  lady)  found  to  be  non  compos 


(')  16^  17  Via.  r..  70.  «.  2. 

See  ^helf.  on  Lnn.  2d  ed.  161,  162.    Lord  Hanlwicke,  C,  in  Ex  parte 
H'MrtH.  3  Atk.  G,  7  ;  /fe  Ihli,  .3  Atk.  635. 
lie  iJridye.  I  Cr.  &  Ph.  33S— 330. 
(•>  Cr.  i{  Ph.MOn. 
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mentis.  Lord  St.  Leonards,  C,  observed  :  "  This  lady's  property  is 
of  small  amount,  and  without  care  and  caution  it  will  be  swallowed 
up  in  litigation,  and  the  person  whom  both  sides  are  professing  to 
protect  will,  at  the  age  of  76,  be  stripped  of  her  whole  means  of 
subsistence,  and  this  by  the  operation  of  law  brought  in  to 
protect  her.  Upon  the  present  occasion  eight  counsel  have 
appeared :  three  on  the  part  of  Mrs.  Gumming,  and  five  on  the 
other  side.  I  now  make  an  order  that  no  more  costs  shall  be 
allowed  than  for  two  counsel  on  each  side  ;  and  I  will  make  an 
order,  that  in  whatever  further  steps  are  taken  on  either  side,  the 
expenditure  shall  be  restricted  to  the  lowest  possible  point,  so  as 
to  preserve  to  this  lady,  if  it  is  in  the  power  of  the  Great  Seal  to 
do  so,  some  remnant  of  her  fortune  for  the  remainder  of  her 
days."  (1) 

The  costs  of  confirming  an  inquisition  on  the  trial  of  a  traverse 
constitute  a  debt  on  the  estate  of  the  person  found  non  compos 
mentis  by  the  inquisition,  (f)  So  do  the  costs  of  a  solicitor 
employed  by  such  person  in  an  unsuccessful  traverse  of  the 
inquisition,  unless  any  thing  fraudulent  or  unfair,  frivolous 
or  litigious,  appears  to  have  taken  place  on  the  part  of  the 
solicitor.  (3) 

Where  it  was  considered  expedient  that,  pending  a  traverse,  a 
part  of  the  system  of  personal  care  of  the  alleged  lunatic 
should  not  be  disturbed,  it  was  specially  ordered,  that  such 
system  should  not  be  interfered  with  by  the  committee  of  the 
person,  and  should  be  continued  until  further  order.  {*) 

If  the  verdict  on  the  trial  of  the  traverse  finds  that  the  person 
found  by  the  inquisition  non  compos  mentis  was  sane  at  the  date 
of  the  inquisition,  a  petition  for  5i«p«-5ec?ea5  may  be  presented.  (5) 
After  (6)  a  verdict  at  a  trial  of  a  traverse,  finding  that  the  defend- 
ant is  now  of  sound  mind,  but  leaving  it  in  doubt  whether  at 
the  time  of  the  inquisition  he  was  or  was  not  compos  mentis,  the 


(')  Re  Cumming,  1  De  G.  M.  &  G.  556—564. 
1 2)  Wentworth  v.  Wentworth,  5  Beav.  325. 
3)  Wentworth  V.  Tubb,  2  Y.  &  C.  C.  537. 
(••)  Re  Cumming,  1  De  G.  M.  &  G.  564. 

(^\  Ex  varie  Feme,  5  Ves.  833.  ,  c  t  i  -  t/./. 

H  e1  parte  Loveday,  1  De  G.  M.  &  G.  285.    Bat  see  16  §•  1/  Vic. 

c.  70,  «.  151,  152. 
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Lord  Chancellor  held  that  he  had  no  jurisdiction  to  order  any 
payment  out  of  the  property  of  the  defendant. 
By  16  &  17  Vic.  c.  70,  it  is  enacted : 

Sec.  CLII.  Where  any  person  has  been  found  of  unsound  mind  by 
inquisition,  but  the  question  of  unsoundness  of  mind  is  disputed,  and 
hberty  to  traverse  has  been  applied  for,  and  whether  granted  or  not, 
and  it  appears  to  the  Lord  Chancellor  intrusted  as  aforesaid,  (')  to  be 
for  the  lunatic's  (-)  benefit,  and  also  to  be  expedient  that  the  inquisi- 
tion should  be  superseded  on  terms  and  conditions,  and  subject  to 
an  arrangement  respecting  the  lunatic's  estate,  he  may  upon  the  con- 
sent of  the  lunatic  aud  of  the  person  entitled,  or  claiming  to  traverse, 
and  of  such  other  persons,  if  any,  whose  consent  he  may  deem 
necessary,  order  the  iuquisition  to  be  superseded  on  such  terms  and 
conditions,  to  be  fulfilled  by  the  lunatic  or  such  other  person  and 
subject  to  such  arrangement  respecting  the  lunatics  estate,  as  he 
may  under  the  circumstances  of  the  case  think  proper,  and  may  by 
the  same  or  any  other  order  direct  the  lunatic,  and  any  otlier  persons 
being  consenting  parties  to  the  arrangement,  to  execute,  make  and  do 
before  or  after  the  issuing  of  the  writ  of  supersedeas,  and  he  and 
they  shall  accordingly  execute,  make  and  do  all  such  conveyances, 
transfers,  and  things  as  may  to  the  Lord  Chancellor  intrusted  as 
aforesaid  seem  necessary  or  proper,  for  or  for  securing  the  fulfil- 
ment of  such  terms  and  conditions,  and  the  completion  of  such  ar- 
rangement as  aforesaid,  and  generally  may  make  such  orders  as  to 
him  may  seem  proper,  for  effectuating  this  present  provision,  and  all 
conveyances,  transfers,  and  things  executed,  made  and  done  under  any 
such  order  of  the  Lord  Chancellor  intrusted  as  aforesaid,  either  before 
or  after  the  issuing  of  the  writ  of  supersedeas,  shall  be  as  valid  and 
binding  to  all  intents,  and  upon  all  persons  whomsoever,  as  if  the 
lunatic  had  not  been  found  or  had  not  been  of  unsound  mind ;  but  not 
further  or  otherwise. 

The  Sovereign  cannot  traverse  the  inquisition,  but  he  may 
have  one  writ  of  7nelius  inquirendum,  but  no  more  ;  if  in  such 
inquiry  he  quash  the  inquisition,  the  party  grieved  by  the  latter 
finding  nn.ay  traverse  it.  (3) 

The  percentage  payable  out  of  the  estate  of  a  person  in  whose 
case  an  inquisition  has  been  successfully  traversed  is  regulated 
by  the  Act  16  &  17  Vic.  c.  70,  s.  28.(*) 

If  any  person  aggrieved  by  an  inquisition  join  the  person  found 
tfiereby  non  compos  mentis  in  traversing  it,  he  is  bound  by  the 


v")  16  ^  17  Vic.  c.  70,1.  o, 
(')  Uid. 

('1  Si.^p/Ss    '"^^  '^«/''«'»'*.  2  Vez.  555. 
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result  of  the  traverse  ;  (i)  and  if  one  undertakes  in  Court  to  be 
bound  by  the  result  of  a  traverse,  and  afterwards  refuses  to  be 
bound,  he  may  of  course  be  attached  for  contempt  of  the 
Court.  (2) 

The  passing  of  a  decree  against  a  defendant,  avoiding  a  sale  by 
him  to  a  person  found  by  inquisition  non  compos  mentis,  v?as 
stayed  to  enable  the  defendant  to  traverse  the  inquisition.  (3) 

Where  A.  is  found  lunatic  from  a  certain  day,  with  lucid 
internals,  and  B.  seeks  specific  performance  of  a  contract  entered 
into  by  A.  during  a  particular  lucid  interval,  B.  should  not  tra- 
verse the  inquisition,  but  file  a  bill  for  specific  performance.  (*) 

It  is  said  that  a  person  found  idiot  by  inquisition  may  come 
personally  to  the  Lord  Chancellor  and  pray  to  be  examined  by 
him  if  he  be  idiot,  or  his  friends  may  sue  a  writ  out  of  the 
Court  of  Chancery  for  such  examination  ;  and  that  if  the  idiotcy 
be  disproved  in  such  examination,  then  the  inquisition  is  void, 
without  any  other  traverse,  (5)  and  that  the  same  holds  as  to  a 
person  found  lunatic,  though  the  consequences  are  different.  (6) 

And  now  as  to 

The  proceedings  under  an  inquisition  finding  any  person  to  he 
idiot,  lunatic,  or  of  unsound  mind. 

The  11th  General  Order,  of  7th  Nov.,  1853,  declares  : 

"  The  Masters  C)  are  in  each  matter,  immediately  {^)  after  inqui- 
sition finding  the  party  to  be  a  lunatic,  to  inquire  and  report  on  the 

following  matters : —  „ ,  .  ,  o  wu 

1.  The  lunatic's  situation.  2.  The  nature  of  his  lunacy.  6.  Who 
is  the  most  fit  person  to  be  appointed  the  committee  of  his  person 
and  estate.    4.  Of  what  his  fortune  consists.    5.  The  amount  ot  his 


(!•)  Lord  Hardwioke,  C,  in  Re  Roberts,  3  Atk.  312.  ,   ^  .    ,  „ 

(2)  Ex  parte  Roberts,  cited  by  Lord  Apsley,  C,  in  Ex  parte  Gnmstone, 
4  Bro.  C.  C.  237n.  •  no 

(3)  Attorney-General  v.  Parkhurst,  1  Cas.  in  Oha.  iiz. 

(*\  Hall  ^.Warren,  ^'Ve.s.dQh.  .  ,    ,r    ■  loi- 

H  Stauuclf.  de  Prerog.  Reg.  36;  9  Rep.  31  a;  Wingate's  Maxims,  123, 
3  Bl  Com.  332 ;  F.  N.  B.  532  ;  Re  Darwin  Ley,  25. 
Lord  Hardwicke,  C,  in  Re  Heli,  3  Atk.  635. 
7    In  these  orders,  unless  there  be  something  in        f  ^J^-^'  ^/"^^^ 
context  repugnant  to  .uch  a  construction,  the  expression  "  the  Masters    is  to 
be  taken      Ian  the  Masters  jointly  and  severally  :  3  G  0  ,  nh  No^-'  ^lf  - 
(sj  See  10  G.  0.,  21th  Oct.,  1843  ;  and  Re  Westbrook,  1  Coo.  /.  Cott.  224. 
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income.  6.  In  what  manner,  and  at  what  expense,  and  by  whom,  and 
where  he  has  been  maintained  ;  what  is  fit  to  be  allowed  for  his  past 
maintenance ;  whether  anything  and  what  is  due  and  to  whom  in 
respect  thereof,  and  to  whom  and  out  of  what  fund  the  same  ought  to 
be  paid.  7.  What  is  fit  to  be  allowed  for  his  future  maintenance ; 
from  what  time  the  allowance  ought  to  commence;  and  out  of  what 
fund  the  same  ought  to  be  paid." 

The  Master  who  acted  iu  the  proceedings  before  an  inquisition 
continues  to  act  in  the  inquiry  which  follows. 

This  was  the  old  practice,  and  it  is  now  enforced  by  the  34th 
General  Order,  of  7th  Nov.,  1853,  which  declares  : 

"  That  where  any  matter  or  thing  is  referred  to  or  is  directed  or 
permitted  to  be  done  by  or  before  the  Masters,  it  is  to  be  considered 
to  be  referred  to  them  jointly  and  severally,  and  may  be  done  by  or 
before  them,  or  either  of  them  ;  but  so,  nevertheless,  that  all  matters 
in  the  same  lunacy  may,  so  far  as  may  be  convenient,  be  conducted 
and  carried  on  before  the  same  Master." 

The  Master  may  avail  himself  of  the  enactment  of  16  &  17 
Vic.  c.  70  : 

Sec.  LXI.  The  Masters  (')  shall  be  at  liberty  to  cause  to  be  issued 
from  time  to  time  such  advertisements  as  may  to  them  seem  expedient 
with  reference  to  the  subject  matter  of  a  proposal  or  inquiry. 

And  by  way  of  further  assistance  to  the  Master  in  such  in- 
quiry, states  of  facts  and  proposals  (-)  and  evidence  (^)  in  support 
of  such  states  of  facts  may  be  laid  before  him. 

The  Act  16  &  17  Vic.  c.  70  has  laid  down  the  following  rules 
in  respect  to  the  evidence  in  proceedings  after  inquisition  : — ■ 

Sec.  LV.  The  Masters  (*)  jmay  direct  that  the  evidence  in  the 
matter  of  a  lunatic  (^)  or  on  any  particular  proceeding  in  the  matter 
be  taken  orally,  or  partly  orally,  and  partly  by  affidavit,  and  it  shall  be 
so  taken  accordingly. 

Sec.  LVI.  The  Masters  (")  may  in  the  matter  of  a  lunatic,  C)  or 
alleged  lunatic,  administer  an  oath  to  any  witness,  whether  his  de- 
position or  affidavit  is  to  be  used  before  themselves  or  not,  and  re- 
co^Tiizancen  may  be  taken  and  acknowledged  before  them. 


(')  ^  G.  0.,  7th  Nov.,  18.53. 

C)  For  forms  of  such  states  of  facts  and  proposals  and  evidence,  see 
Elmer,  91—101. 

C)  A  deposition  of  «  member  of  the  family  of  a  lunatic  in  siijiport  of  a 
state  of  facta  on  a  reference  in  lunacy  as  to  the  hi  ir  of  the  lunatic,  is  admissible 
as  evidencB  after  tSie  death  of  the  deponent  and  lunatic  in  an  action  of  ejectment 

one  claimins;  to  be  heir  of  the  lunatic,  such  deposition  not  having  been  made 
poul  litem  motam,  but  in  an  administrative,  not  in  a  controversial  proccedini:  : 
Gee  V.  Ward,  .5  W.  R.  .079. 

(  '>  16^  17  Kjc.  c.  70,  ».  2.         (:')  Ibid.  {")  Jbid.         Q)  Ihid. 
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Sec.  LVII.  The  provisions  of  the  Act  of  tlie  last  session  of 
Parliament,  chapter  86,  sections  22,  23,  and  24,  (')  respecting 
affidavits  made  in  causes  or  matters  depending  in  the  High  Court  of 
Chancery,  shall  be,  and  the  same  are  hereby  extended,  so  as  to  be 
applicable  mutatis  vuitandis  to  affidavits  made  in  matters  in  lunacy. 

Sec.  LVIII.  Every  affidavit  to  be  used  in  a  matter  in  lunacy, 
shall  be  taken  and  expressed  in  the  first  person  of  the  deponent,  and 
shall  be  divided  into  paragraphs,  numbered  consecutively,  and  respec- 
tively confined,  as  nearly  as  may  be,  to  distinct  portions  of  the 
subject  matter. 

Sec.  LIX.  Where  an  affidavit  is  required  for  verifying  all  or 
some  of  the  statements  contained  in  a  petition,  state  of  facts,  pro- 
posal, or  other  document,  the  affidavit  may  be  annexed  or  under- 
written thereto,  and  may  be  in  the  form  (')  set  forth  in  the  third 


(•)  15  8s  16  Vic.  c.  86,  sec.  22. — All  pleas,  answers,  disclaimers,  examina- 
tions, affidavits,  declarations,  affirmations,  and  attestations  of  honour  in  causes 
or  matters  depending  in  the  High  Court  of  Chancery,  and  also  acknowledgments 
required  for  the  purpose  of  enrolling  any  deed  in  the  said  Court,  shall  and 
may  be  sworn  and  taken  in  Scotland  or  Ireland  or  the  Channel  Islands,  or  in 
any  colony,  island,  plantation,  or  place  under  the  dominion  of  Her  Majesty  in 
foreign  parts,  before  any  judge.  Court,  notary  public,  or  person  lawfully 
authorized  to  administer  oaths  in  such  county,  colony,  island,  plantation,  or 
place  respectively,  or  before  any  of  Her  Majesty's  consuls  or  vice-consuls,  in 
any  foreign  parts  out  of  Her  Majesty's  dominions  ;  and  the  judges  and  other 
officers  of  the  said  Court  of  Chancery  shall  take  judicial  notice  of  the  seal  or 
signature,  as  the  case  may  be,  of  any  such  Court,  judge,  notary  public,  person, 
consul,  or  vice-consul  attached,  appended,  or  subscribed  to  any  such  pleas, 
answers,  disclaimers,  examinations,  affidavits,  affirmations,  attestations  of 
honour,  declarations,  acknowledgments,  or  other  documents  to  be  used  in  the 

said  court.  .  •  r 

Sec.  23.— A.11  persons  swearing,  declaring,  affirmmg,  or  attesting  before  any 
person  authorized  by  this  Act  to  administer  oaths,  and  take  declarations, 
affirmations,  or  attestations  of  honour,  shall  be  liable  to  all  such  penalties, 
punishments,  and  consequences,  for  any  wilful  and  corrupt  false  swearing, 
declaring,  affirming,  or  attesting  contained  therein,  as  if  the  matter  sworn, 
declared,  affirmed,  or  attested,  had  been  sworn,  declared,  afl5rmed,  or  attested 
before  any  Court  or  persons  now  by  law  authorized  to  administer  oaths,  and 
declarations,  affirmations,  or  attestations  upon  honour. 

Sec.  24.— If  any  person  shall  forge  the  signature  or  the  official  seal  of  any 
such  judge,  notary  pubhc,  or  other  person  lawfully  authorized  to  administer 
oaths  under  this  Act,  or  shall  tender  in  evidence  any  plea,  answer,  disclaimer, 
examination,  affidavit,  or  other  judicial  or  official  document,  with  a  false  or 
counterfeit  signature  or  seal  of  any  such  judge,  Court,  notary  pubhc,  or  other 
per=on  authorized  as  aforesaid,  attached  or  appended  thereto,  knowing  the  same 
sienature  or  seal  to  be  false  or  counterfeit,  every  such  person  shall  be  guilty 
of  felony  and  shall  be  liable  to  the  same  punishment  as  any  offender  under  an 
Act  passed  in  the  8th  and  9th  rears  of  the  reign  of  Her  present  Majesty,  inti- 
tuled An  Act  to  facilitate  the  admission  in  Evidence  of  certain  Official  an  other 
Documents. 

C^)  Short  Form  of  Affidavit :—  ,    .  ^ 

"In  the  matter  of  A.  B.,  a  person  of  unsound  mind. 

"I  C  D  the  petitioner  named  in  the  above  written  [or  annexed,  a« /Ac 
case  may  be!  vetition  [or  the  person  bringing  in  the  above  written  (or  an- 
nexed) state  of  facts,  ic]  make  oath  and  say  that  eo  much  of  the  above  written 
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schedule  hereunder  written,  (')  witli  such  variations  as  the  circum- 
stances may  require;  and  where  the  aforesaid  form  is  in  the  opinion 
of  the  Taxing  Master  applicable  no  further  or  greater  costs  of  any 
affidavit  shall  be  allowed  on 'taxation  than  would  be  allowed  for  an 
affidavit  in  the  aforesaid  form. 

Sec.  LX.  Every  person  giving  evidence  by  affidavit,  shall  be 
liable  to  oral  cross-examination,  by  or  before  the  Masters  in  the 
same  manner  as  if  the  evidence  given  by  him  in  his  affidavit  had 
been  given  by  him  orallj-  before  the  Masters  ;  and  after  cross-exami- 
nation, may  be  re-examined  orally,  by  or  on  behalf  of  the  person 
filing  the  affidavit;  and  every  person  giving  evidence  by  affidavit, 
shall  be  bound  to  attend  before  the  Masters,  to  be  so  cross-examined 
and  re-examined,  upon  receiving  due  and  proper  notice  and  payment 
or  tender  of  his  reasonable  expenses,  in  like  manner  as  if  he  had 
been,  duly  served  with  a  writ  of  subpoena  ad  testificandum  before 
an  examiner  of  the  High  Court  of  Chancery;  and  the  expenses 
attending  on  such  cross-examination  and  re-examination  shall  be 
paid  in  the  first  instance  by  the  parties  respectively  in  like  manner  as 
if  the  witness  cross-examined  were  the  witness  of  the  party  cross- 
examining,  and  shall  on  taxation  be  ultimately  borne  and  paid  by  the 
estate,  or  parties  respectively,  or  one  of  them,  as  the  Lord  Chan- 
cellor intrusted  as  aforesaid,  {')  shall  direct. 

If  the  heir  and  next  of  kin  of  the  person  found  to  be  non 
compos  mentis  are  not  represented  before  the  Master,  he  will 
probably  not  conclude  the  last-mentioned  inquiry  until  they  are 
represented.  (^) 

•Their  presence  is  required,  not  that  they  may  have  an  oppor- 
tunity of  protecting  their  own  interests,  but  because,  by  reason 
of  their  kinship,  they  may  be  able,  and  by  reason  of  their  ex- 
pectant interest,  they  may  be  willing,  to  give  valuable  informa- 
tion respecting  the  subject  of  the  inquiry,  (s)  Indeed,  the  heir 
and  next  of  kin  of  a  lunatic  or  person  of  unsound  mind  are 
considered  to  have  no  interest  in  his  property,  (6)  The  assignee 
of  the  interest  of  the  next  of  kin  of  a  lunatic  may,  however, 


petition,  i(c.  [as  before]  as  relates  to  ray  own  acts  and  deeds  is  true,  and  so 
mach  thereof  a.^  relates  to  the  acts  and  deeds  of  any  and  every  other  person 
I  believe  to  be  true.    Sworn,  ^c." 

V  't'll"'^'  bereunder  written  shall  be  deemed  to  be  parts  of  tl.is 

Act. :    16  <^  17  Vtc.  c.  70,  *.  3. 

(')  lOS-  17  Vic.  c.  70.  s.  2. 

(^)  Jl/i'l. 

(*)  >>pe  Re  Persne,  1  Moll.  440. 

•7        ^^'ch  ^'t""'  ^"  ^^-^  •'        P'"-'"  Whitbroa,!. 

u  n  '^1;  «'P<"''e//'i//r>,.  ly  Ve,.  123;  lie  Amoy .  Re  Cranmer,  lio 
Howe/l,  Re  2  Coo.  I.  Cott.  10.>-107.     Lord  Cottenbam,  C  ,  in 

f,  Tn-l  l""-  ^  '       ^"'"'■"O"'  Coo.  C.  C.  315. 

n  '      P-  Cooper,  317. 


274  AS  TO  THE   CUSTODY   OF   IDIOTS,  LUNATICS, 

obtain  an  order  in  the  nature  of  a  stop  order  against  any  disposi- 
tion of  the  funds  in  court  in  the  lunacy  for  the  benefit  of  such 
next  of  kin.  (^) 

The  language  of  Lord  Eldon  on  this  point  is  very  explicit. 
He  is  reported  to  have  thus  expressed  himself  in  a  case  in 
lunacy  :—"  Those  to  whom  the  Crown  has  confided  the  exercise 
of  this  jurisdiction  have  thought,  and  in  my  judgment  they  have 
rightly  thought,  that  it  is  greatly  to  the  advantage  of  lunatics, 
generally  speaking,  that  all  the  next  of  kin  and  the  heir  at  law 
should  be  present  when  the  proposals  for  committees  of  the 
estate  and  of  the  person  are  discussed.  In  their  absence  many 
cases  would  be  decided  in  total  ignorance  of,  or  only  with  a 
partial  and  imperfect  acquaintance  with,  those  circumstances,  a 
thorough  knowledge  of  which  is  necessary  to  enable  the  Lord 
Chancellor  to  determine  whether  the  plans  he  is  required  to 
sanction  will  be  beneficial  or  detrimental  to  the  unfortunate  per- 
sons on  whose  account  they  are  framed.  An  order  which  might 
discourage  the  nest  of  kin  and  heir  at  law  from  attending  when 
proposals  for  committees  of  the  person  and  estate  are  carried 
in  should  be  carefully  avoided."  (2) 

And  Lord  Lyndhurst,  C,  is  reported  to  have  said  :  "  In 
general  an  order  is  not  requisite  that  any  of  the  next  of 
kin  may  be  at  liberty  to  carry  in  proposals  for  committees  of  the 
person  and  estate,  and  that  they  shall  have  notice  of  any  pro- 
posal for  committees  of  the  person  and  estate  which  the  party 
prosecuting  the  commission  shall  carry  in  ;  where,  from  any  pe- 
culiar circumstances,  such  an  order  is  requisite,  the  case  probably 
will  very  rarely  occur  in  which  the  Lord  Chancellor  will  de- 
cline to  make  it*.  The  pohcy  here  has  long  been  in  favour  of 
making  such  an  order.  If  the  persons  connected  with  the 
lunatic  by  blood  and  interested  in  his  estate  shall  not  come 
forward  (and  they  not  unfrequently  will  not  care  to  come  forward 
when  obstacles  are  thrown  in  their  way)  the  consequences  will 
be  extremely  mischievous.  It  is  in  general  only  by  means  of  the 
information  which  such  persons  possess  that  the  Lord  Chan- 
cellor can  ascertain  whether  any  proposal  upon  which  he  is 
called  on  to  exercise  a  judgment  ought  to  be  adopted  as  most 

(')  Re  Moore,  1  M.  &  Gor.  103  ;  Re  Pigott,  3  M.  &  Gor.  268. 
(••')  Re  Meux,  2  Coo.  t.  Colt.  106,  107  n. 
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juducive  to  the  ease  and  welfare  of  the  lunatic,  and  the  secu- 
rity of  his  property."  (i) 

The  presence  of  the  heir  at  law  and  next  of  kin  in  all  pro- 

edings  subsequent  to  an  inquisition  finding  a  person  to  be 
.)n  compos  mentis  has  been  considered  so  important,  that  it  has 
been  expressly  provided  for  by  the  Act  16  &  17  Vic.  c.  70. 

That  Act  declares  : 

Sec.  LXXV.  Subject  to  the  provisions  hereinafter  contained,  the 
Masters  (^)  shall  as  soon  as  may  be  after  the  return  of  the  inquisi- 
tion, and  may  afterwards  from  time  to  time  as  they  may  think  it  expe- 
dient, inquire  and  certify  who  are  the  next  of  kin,(3)  and  due  notice  of 
attending-  on  the  proceedings  in  the  matter  shall  be  g-iven  to  the  persons 
for  the  time  being  found  to  be  next  of  kin; 

This  inquiry  not  being  for  the  trial  of  their  title  by  the  persons 
claiming  to  be  next  of  kin,  the  certificate  is  not  conclusive  as  to 
such  title. (*)  A  direction  to  inquire  "  who  is  the  next  heir  "  was 
formerly  inserted  in  the  commission  of  lunacy.  When  such 
practice  prevailed.  Lord  Kedesdale,  C,  observed,  on  a  question 
^fter  the  death  of  a  lunatic  as  to  the  possession  of  his  land  : 
"  Without  the  inquisition  the  Court  would  have  nothing  to  direct 
its  discretion  in  delivering  possession  of  the  estate."  He  however 
did  not  order  possession  to  the  person  found  to  be  heir,  because 
it  seems  his  title  was,  thoxx^  prima  facie  good,  disputed.  (5) 

The  Act  16  &  17  Vic.  c.  70  further  declares: 

Sec.  LXXVI.  Where  the  Lord  Chancellor,  intrusted  as  aforesaid,(6) 
by  virtue  of  the  power  hereinbefore  C)  given,  exempts  the  property  of 
a  lunatic  («)  from  payment  of  fees  and  percentage,  the  Masters  (s)  shall 
not,  during-  the  continuance  of  the  exemption,  inquire  respectint^  his 
■  next  of  kin  ('")  without  special  order.  ° 

Sec.  LXX V'll.  The  Lord  Chancellor,  intrusted  as  aforesaid,(»)  may 
in  any  case  by  order  defer  an  inquiry  respecting  next  of  k\n,{^^)  or 

")  Lord  Lyndhnrst,  C,  in  Re  Howell,  2  Coo.  t.  Cott.  107  n. 
0  16  ^  17  Vic.  c.  70,  «.  2. 

{"-)  In  this  Act,  unless  there  be  gomething  in  the  subject  matter  or  context 
repngnant  to  the  congtruotion,  the  expression  "next  of  kin"  shall  be  con- 
strued to  refer  to  the  next  of  kin  of  a  lunatic,  and  to  comprehend  his  heir  or 
heirj  at  law,  and  also  the  person  or  persons  who  would  be  entitled  to  his  estate 
or  to  shares  thereof  under  the  statutes  for  the  distribution  of  the  effects  of 
mtestateg  in  case  he  were  dead  intestate  :  16  §■  17  Vic.  c.  70,  *.  2 

i>  ^l^'""'  J"""^"  Clarke,  Jac.  592,  593 ;  and  Re  Pearson, 

voo.  C  O.  316. 

''')  Re  Fitzyrald,  2  Soh.  &  Lef.  439,  440. 

^, A i  1  -  Yr''-     l^'  *•  O  1 6  5-  1 7  Vic.  c.  70,  *.  32. 

16     1/  Vic.  c.  70,  *.  2.  (9)  l/,id 

''''>  (")  Ibid. 

Ibid.  ^  ' 
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direct  that  the  inquiry  shall  be  carried  on  to  such  limited  extent  or  . 
and  under  such  restrictions  and  provisions  and  in  such  manner  as  •  .■ 
may.  under  the  circumstances  of  the  case,  think  expedient,  and  m.  . 
where  he  deems  it  just  and  expedient,  order,  that  persons  allegina' 
themselves  to  be  next  of  kin  be  left  to  make  out  their  claim  at  their 
own  expense,  and  may,  in  any  case,  if  from  the  smallness  of  the  p 
perty  of  the  lunatic  (')  (althouo-h  it  be  not  such  as  to  entitle  it  to  i  .  ■ 
emption  from  payment  of  fees  and  percentage)  he  think  it  safe  and 
iust  by  order  wholly  dispense  with  the  inquiry. 

Sec  LXXVIII.  "Where  the  Masters  (^)  are  of  opinion  that  by 
reason  of  the  smallness  of  the  property  of  a  lunatic,  (=)  or  for  any  other 
-eason,  an  inquiry  or  a  subsequent  inquiry  (as  the  case  may  be)  respect- 
ino-  next  of  kin,  (*)  should  be  dispensed  with,  or  deferred,  or  be  earned 
on'to  a  limited  extent  only,  they  shall  report  accordingly. 

Sec  LXXIX.  Where  the  Masters,  (')  in  conducting  an  inquiry 
respecting  next  of  kin^)  without  any  special  direction  of  the  Lord 
Chancellor,  intrusted  as  aforesaid,!^)  concerning  the  mode  of  conducting 
the  same  are  of  opinion  that  the  circumstances  ot  the  case  render  it 
expedient  and  safe  that  strict  proof  of  pedigree  should  not  be  gone 
into  "they  may  dispense  with  the  same  to  such  extent  and  in  such 
maimer  a"s  may  to  them  seem  expedient,  and  may  require  and  receive 
such  evidence  as  may  appear  to  them  suificient  and  satisfactory 
respecting  the  family  and  the  next  of  kin,  and  shall  certify  the  mode 
in  which'^they  have  conducted  the  inquiry. 

Sec  LXXX.    The  Lord  Chancellor,  intrusted  as  aforesaid,(  )  may, 
bv  order,  dispense  with  and  disallow  the  attendance  on  the  proceedings 
d  the  matter  of  all  or  some  of  the  next  of  kin  (^)  either  wholly,  or 
except  at  their  own  expense,  or  except  upon  special  leave  hrst  obtained, 
as  he  shall,  under  the  circumstances,  think  expedient,  and  such  notice- 
only  of  attending  on  the  proceedings  shall  be  given  us  shall  be  con- 
formable with  the  order  of  the  Lord  Chancellor,  intrusted  as  aforesaid^ 
Sec  LXXXI.    Subiect  to  the  provisions  hereinbefore  contamed  ttie 
Maieks(>")  shall  once  in  the  matter  of  each  lunatic,(>')  and  may  after- 
wan  s  from  time  to  time  as  they  think  it  expedient,  determine  whether 
Tny  one  or  more,  and  if  any,how  many  and  which  of  be  next  of 
uln  is  or  are  to  attend  on  the  proceedings  or  on  any  particular  pro- 
ceeding  before  them  in  the  matter  (but  exclusively  as  'i*  Fesentof  the 
heir-at!law  with  respect  to  notice  of  or  attendance  on  tf  e  account  of 
L  committee  of  the  estate),  and  the  person  or  If^^""^, 'j'^^^  [^^^^^^^^ 
to  whom  the  Masters  have  given  hberty  to  attend,  f  f  ^  ^e  e"^^^^^^^ 
notice  of  or  «hall  be  allowed  to  attend  at  the  cost  of  the  estate  on  any 
™dtg,      on  such  particular  proceeding  as  aforesaid  as  the  cn^ 
S^aT  be    be?ore  the  Masters,  except  upon  their  special  leave  h-jt 
S,tlined  and  the  same  person  or  persons  alone  »"y),%jJ;°i'iJ 
M-isters  have  riven  liberty  to  attend  on  the  proceedings  befoie  them  m 
the  mattei  "iSrally,  shall  be  entitled  to  notice  of,  or  shall  be  allowed 
to  atTend  at       cos^'of  the  estate,  on  any  proceeding  before  the  LoiJ 
Chancellor,  intrusted  as j^foresa^^ 

(-)  Ibid.  y  ji^-i  (9)  md. 

I")  Ibid. 
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obtained,  and  for  that  purpose  the  Masters  shall,  from  time  to  time  as 
occasion  may  require,  certify  who  is  or  are  the  person  or  persons 
(if  any)  to  whom  they  have  g-iven  liberty  to  attend  on  the  proceed- 
ings before  them  in  the  matter  generallj'. 

The  Masters  generally  arrange  that  there  shall  be,  besides  the 
committee,  only  one  attendance  for  the  next  of  kin,  and,  when 
there  is  real  estate,  one  attendance  for  the  heir.(i) 

The  Act  16  &  17  Vic.  c.  70  also  provides : 

Sec.  LXXXII.  Where  an  infant,  being  one  of  the  next  of  kin  C^) 
and  being  at  hberty  to  attend  on  the  proceeding's,  has  no  guardian,  the 
Masters  (')  may,  from  time  to  time  by  certificate,  appoint  a  tit  person 
to  be  his  guardian  for  the  purposes  of  the  lunacy,  who  shall  thereupon 
tor  the  purposes  of  the  lunacy  only,  and  not  further  or  otherwise,  have 
all  the  same  powers,  authorities,  and  discretion  as  if  he  had  been  duly 
constituted  guardian  by  the  Court  of  Chancery,  and  the  Masters  may, 
from  time  to  time,  by  certificate,  revoke  any  such  appointment  and 
appoint  another  fit  person  to  be  the  guardian  toties  quoties.if) 

When  the  person  found  non  compos  mentis  has  no  next  of  kin, 
the  Attorney- General  on  behalf  of  the  Crown  must  have  notice 
of  the  proceedings  (3)  after  the  inquisition. 

The  22d  General  Order,  of  7th  Nov.,  1853,  also  declares: 

"The  Masters («)  are  to  be  at  liberty  to  permit  any  person  whose 
attendance  may  appear  to  them  to  be  proper,  and  for  the  security  or 
advanta^'e  of  the  lunatic  or  his  estate,  other  than  the  committee  and 
next  of  kin(')  of  the  lunatic  to  attend  on  the  proceedinsj-s  or  on  any 
particular  proceeding  before  them  in  the  matter,  and  all  the  provisions 
contamed  in  section  81  of  the  said  (8)  Act  as  to  the  attendance  of  next 
ot  km  are  to  extend  and  apply  mutatis  mutandis  to  the  attendance  of 
such  person  as  aforesaid  as  well  before  the  Mastei-s  as  before  the  Lord 
Chancellor  or  Lords  Justices." 

And  the  Act  16  &  17  Vic.  c.  70  further  provides  : 

•Sec.  LXXXIII.  The  Masters (»)  may,  where  it  seems  expedient, 
con.9ohdate  or  carry  on  together  similar  proceedings  before  ihem  in  the 
matters  of  several  persons  being  members  of  the  same  family,  and 
may  in  that  case,  and  also  where  it  does  not  seem  expedient  tliat  the 
proceedinfjrt  should  be  consolidated  or  carried  on  toy-ether,  use  in  the 
matter  of  one  member  of  a  family,  evidence  filed  or  taken  in  tlie  matter 


(')  PAmnr,  16. 
Ihid. 

(^J  Re  Early,  2  Coo.  t.  Cott.  108 

C)  Ibid. 

C)  16  ^  17  Vic.  n.  70,*.  2. 


(»)  16  4-  17  Vic.  c.  70.  *.  2. 

See  Re  Brown,  1  Mac.  &  Gor.  201 . 
C)  G.  0.,  1th  Nov.,  1853. 
O  16  5-17  Vic.  c.  70. 
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of  another  member  or  other  members  of  the  same  family  when  and 
so  far  as  it  may  be  appUcable.  (') 

"Where  a  person  found  by  inquisition  to  be  of  unsound  mind 
expressed  in  court  and  by  his  counsel  his  wish  that  at  an  inquiry 
in  the  office  of  the  Masters  in  Lunacy  respecting  his  future  sup- 
port  and  residence,  one  who  had  been  bail  for  his  good  behaviour, 
who  then  had  him  in  custody,  and  who  had  opposed  the  issuing 
of  the  commission,  should  have  liberty  to  attend  ;  Lord  Cot- 
tenliam,  C,  observed  :  "  If  he  (the  bail)  chooses  to  attend  the 
reference  he  may,  and  should  he  make  any  suggestion  to  the 
Master  which  shall  be  for  the  benefit  of  the  lunatic,  it  will  be 
very  proper  that  he  should  be  paid  his  expenses  ;  if  he  does  not, 
he  will  have  to  bear  his  own  costs  of  his  attendance." (2) 

Much  consideration  is  of  course  given  to 

The  Appointment  of  the  Committee  of  the  Person. 

The  Lord  Chancellor  will  not  permit  the  person  of  a  party 
found  in  England  idiot,  lunatic,  or  of  unsound  mind  and  resident 
here,  to  be  under  any  control  not  subject  to  his  jurisdiction, (3) 
and  the  Lord  Chancellor  of  Ireland  has  declined  to  appoint  as 
committee  of  the  person  an  individual  out  of  his  jurisdiction, (*) 

The  most  fit  person  to  be  appointed  the  committee  of  the  per- 
son in  any  case  is  he  or  she  whose  appointment  will  be  most  con- 
ducive to  the  happiness  and  welfare  of  the  charge.  There  is 
no  rule  in  the  appointment  which  prefers  the  party  who  had  the 
carriage  of  the  original  inquiry,(^)  and  of  course  no  one  will  be 
appointed  whose  object  is  gain,  (6)  or  who  has  bargained  to 
misapply  the  allowance,  (T)  and  an  officer  of  the  Lord  Chan- 
cellor will  not  be  appointed,  nor  one  whose  duty  it  is  to  check 
the  committee.  (^)  The  next  of  kin  has  no  right  to  the  com- 
mitteeship of  the  person  of  his  relative,  (9)  but  one  of  the  next 
of  kin  is  generally  preferred  to  a  stranger  ;       the  heir-at-law  or 

(')  See  Re  Scott,  Shelf,  on  Lun.  2d  ed.  169. 

(2)  Re  Bridge,  Cv.  &  Ph.  343. 

(3)  Re  Tottenham,  2  M.  &  Cr.  39. 

(4)  Re  B..  1  Ir.  Eq.  R.  181. 
(4  Re  Webb,  2  Phill.  12. 

(6)  Cope's  case,  2  Ch.  Ca.  239. 

(7)  Ex  parte  Fletcher,  G  Ves.  427. 

(8)  Lord  Eldon,  in  Ex  parte  Fletcher,  6  Ves.  427;  and  Ex  parte  Pincke, 
2  Meriv.  452;  Re  R'usset/,  1  Moll.  22G  ;  Re  Bangor,  2  Moll.  518. 

(")  Cope's  case,  2  Ch.  Ca.  239  ;  Re  Jones,  Shelf,  on  Lun.  2d  ed.  178. 
('")  Ex  parte  Ludlow,  2  P.  Wtns,  638. 
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person  next  entitled  to  the  realty  of  the  person  non  compos 
mentis  is  not  now  excluded. (^)  If  there  are  no  strong  reasons  in 
the  particular  case  for  his  or  her  exclusion,  the  husband  or  wife 
of  one  non  compos  mends  is  appointed  the  committee  of  her  or 
his  person ;  (-)  but  the  joint  committeeship  of  the  wife  and 
another  person  is,  it  seems,  preferable  to  the  sole  committeeship 
of  the  wife,  particularly  if  she  has  exhibited  want  of  discretion 
in  the  medical  treatment  of  her  husband, (')  or  her  presence  is  a 
cause  of  irritation  to  him.(^)  In  one  case  the  wife  was  appointed, 
though  she  had  been  previously  in  prison  for  contempt  in  the 
proceedings. (^)  If,  however,  a  fetne  covert  is  appointed,  the 
allowance  for  the  maintenance  of  the  person  no7i  compos  mentis 
will  not  be  paid  to  her  living  apart  from  him  on  her  separate 
receipt,  without  au  undertaking  from  some  other  person  for  the 
due  application  of  such  allowance.  (*)  The  appointment  of  a 
female  as  committee  of  the  person  of  an  insane  unmarried 
woman  is  also  thought  desirable. (7)  The  wishes  of  the  person 
non  compos  mentis  will  have  weight  in  the  appointment ;  (^)  even 
his  unfounded  prejudices  against  particular  individuals,  will  not 
be  disregarded.  (9)  The  wishes  of  his  family  will  also  have 
weight. (10)  It  is  desirable  that  the  residence  of  the  committee  of 
the  person  should  not  be  far  from  the  residence  of  the  individual 
intrusted  to  his  care,(")  whom  he  must  promise  to  visit.  Q~)  A 
feme  cotert  may  be  appointed  a  sole  committee  of  the  person,  (") 
but  it  is  more  usual  to  appoint  her  husband  to  be  joint  committee 
with  her.(i^)  The  appointment  of  joint  committees  of  the  person 


(')  1  Bl.  Com.  306 ;  Dormer' »  cane,  2  P,  Wms.  263.    Lord  King,  C,  in 
Ex  parte  Ludlow,  2  P.  Wms.  036  ;  Ex  parte  Cockayne,  7  Ves.  591. 
Edwardu  v.  Abreij,  2  Coo.  t.  Cott.  185. 

P)  Cottenham,  C,  in  lie  Dyce  Sombre,  8  Jur.  817:  Ex  parte  Le 

Heup,  18  Ves.  221. 

0;  Re  Dyce  Sombre,  8  Jur.  817. 

C)  I^rd  Wenman'n  cane,  1  P.  Wras.  701. 
Re  Edwardu,  2  Mac.  &  Gor.  \'.'A. 

(')  Ex  parte  Ludlow,  2  P.  Wrng.  638. 

(')  Re  LeacocAe,  Lloyd  &  Q.  .jrjg. 

(»)  Ex  parte  Fletcher,  0  Ves.  427  ;  Re  D,,ce  Sombre,  8  Jur.  817. 

Re  Bangor,  2  yioW.  b\%. 
(}')  Re  Errintjton,  Jac.  40  J. 
(")  Elmer,  13. 

(■3)  Lord  Parlcer,  in  Ex  parte  Kmrjamill,  3  P.  Wms.  HI  n. 
C*)  Elmer,  H. 
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•was  formerly  held  to  be  inconvenient,  but  that  notion  is  not  now 
entertained,  (i)  A  provisional  committee  of  the  person  is  some- 
times appointed,  (-)  and  a  joint  committee  was,  in  one  case,  ap- 
pointed, without  a  reference,  in  the  room  of  a  deceased  com- 
mittee. (3)  In  the  exercise  of  this  office  in  the  case  of  a  lunatic 
or  person  of  unsound  mind  affection  must  be  tempered  with 
firm.ness,  that  line  of  conduct  being,  though  ungrateful  perhaps 
to  the  feelings,  essential  to  the  recovery  of  the  insane  person. ('*) 

The  disqualification  of  the  committee  of  the  person  can  alone 
justify  a  direction  to  the  Master  to  review  his  choice  of  such 
committee.  (^) 

Upon  the  application  of  a  natural  daughter  of  a  gentleman 
alleged  to  be  non  compos  mentis  (she  had  always  resided  with 
her  father  and  was  his  sole  residuary  legatee)  for  liberty  to  attend 
a  pending  inquiry  into  his  sanity  and  to  propose  herself  as 
committee  of  his  person  in  the  event  of  his  being  found  non 
compos  mentis.  Lord  Cottenham,  C,  ordered  that  no  proceed- 
ing should  be  taken  for  the  appointment  of  such  committee 
without  further  order.  (6)  Where  a  testator  had  left  property 
to  trustees  for  the  use  of  his  lunatic  son,  with  directions  to  retain 
the  custody  of  him  against  his  brothers,  and  the  trustees  had, 
with  the  leave  of  Lord  Cottenham,  C,  contested,  but  unsuccess- 
fully, the  committeeship  of  his  person  with  the  brothers,  Lord 
Truro,  C,  ordered  payment  out  of  the  testator's  general  estate  of 
the  costs  of  the  brothers. (7)  As  we  have  already  seen,  another 
item  in  the  inquiry  under  the  1 1  th  General  Order  of  7th  Novem- 
ber, 1853,  is 

The  Appointment  of  the  Committee  of  the  Estate. 
The  primary  object  of  the  Lord  Chancellor  in  this  appointment 
is  to  see  that  the  estate  is  well  taken  care  of.(») 

C')  Fx  parte  Ludlow,  2  P.  Wms.  638,  and  note  to  that  case. 
(2)  lie  Lord  Bangor,  2  Moll.  518  j  Re  Frank,  Re  Chapman,  Re  Brand, 
Shelf,  on  Lun.  2d  ed.  160,  161. 

Ex  parte  Pickard,  3  V.  &  B.  127. 
(*)  Lord  Eldon,  C,  in  Le  Heiip,  18  Ves.  226. 

(5)  Re  Lord  Bangor,  2  Moll.  518. 

(6)  Re  Webb,  2  Phill.  13. 
O  lie  Booth,  15  L.  T.  429. 

C)  Lord  Cottenham,  C,  in  Re  Webb,  2  PhiU.  533. 


AND   PERSONS  OF  UNSOUND  MIND. 


281 


There  must  be  estate  within  the  local  limits  of  the  jurisdiction, 
otherwise  it  seems  no  committee  of  the  estate  will  be  appointed  ;  (^) 
the  heir  (*)  or  a  person  having  an  interest  in  the  estate  or  a 
relation  of  the  person  non  compos  mentis  is  generally  preferred 
to  a  stranger  in  such  committeeship  ;  {^)  where  the  committee- 
ship of  the  estate  of  a  person,  non  compos  mentis,  sixty  years 
old,  and  tenant  for  life  of  much  realty  was  contested  between 
his  London  banker  (as  the  ij^pminee  of  his  natural  daughter  who 
had  always  resided  with  him  and  was  his  sole  residuary  legatee) 
and  the  mother  and  guardian  of  the  infant  remainderman  in 
tail  of  the  realty.  Lord  Cottenham,  C,  decided  in  favour  of 
the  mother  during  the  minority  of  her  son  ;  (*)  but  a  stranger 
may  be  appointed  committee  of  an  estate  in  the  place  of  the  heir, 
if  the  former  is  likely  to  manage  it  to  the  best  advantage, (^)  An 
officer  of  the  Court  will  not  be  appointed,  (6)  nor  will  a  person 
who  has  already  committed  a  gross  breach  of  trust  in  respect  of 
the  estate  ;  if  such  his  breach  of  trust  should  come  to  light  after 
his  appointment  he  will  of  course  be  discharged,  Q)  A  person 
accountable  to  the  estate  is  also  of  course  ineligible  for  the  office, 
but  such  has  been  appointed  when  he  was  the  only  person  who 
would  undertake  the  office. (s)  It  has  been  justly  observed  by 
Lord  Cranworth,  C,  that  two  persons  maybe  properly  appointed 
committees  of  an  estate  without  it  necessarily  following  that  one  of 
them  can  be  properly  intrusted.(9)  And  where  there  are  two  joint 
committees  of  the  person  and  estate  the  fact  that  one  only  of 
them  resides  near  the  estate  is  not  a  ground  per  se  to  discharge 
them  from  office. (1°)  In  one  case,  on  a  reference  as  to  the  appoint- 
ment of  committees  of  an  estate,  a  Master  was  directed  to  take 
into  consideration  the  objection  to  proposed  committees  on  account 


(')  ne  B.,  1  Ir.  Ef|.  181;  Re  Tottenham,  2  M.  &  Cr.  39. 
(*j  1  Dl.  Com.  304  ;  Re  Lord  Bangor,  2  Moll.  b\%  ;  Re  Waikins,  1  Coo. 
,  Cott.  22h. 

(»)  Ex  varle  Le  Ileiip,  IS  Ves.  227  ;  Re  Watkim,  1  Coo.  t.  Cott,  225, 

(*)  Re  Webb,  2  Phill.  333. 

(*)  Neal's  cane,  2  P,  Wms,  544. 

(*)  Ex  parte  Fletcher,  6  Ves.  427, 

O  Lord  Hardwickc,  C,  in  Ex  parte  Phelps,  3  Mod,  357. 

C)  Re  Millinyton,  2  Eq.  R. 

(»)  Re  Noble.  2  De  G.  M.  &  G.  281. 

(">)  Re  Brown,  1  M.  &  Gor.  205. 
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of  their  respective  distances  from  the  estate  of  the  lunatic  and 
their  being  recommended  by  his  mother  who  had  other  chil- 
dren by  his  father  born  before  marriage,  and  the  objection  to 
another  proposed  committee  on  account  of  his  connection  with 
the  solicitor  of  the  lunatic's  heir  and  his  situation  as  receiver  to 
numerous  estates  under  the  management  of  the  Court  of 
Cl)ancery.(i)  In  another  case  where  the  estate  was  of  great  value 
and  comprised  coal  mines  in  "Warwicl^hire,  and  house  property  in 
London  and  Middlesex  yielding  aSSOOO  a  year,  and  the  heir  and 
next  of  kin  of  the  lunatic  made  no  objection.  Lord  Brougham,  C, 
appointed  one  committee  for  the  Warwickshire  mines  and  another 
for  the  other  property. (2) 

The  committee  of  an  estate  is  (speaking  generally)  not  entitled 
to  any  remuneration,  (3)  but  where  the  committee  of  an  estate 
(27  houses  scattered  in  London  and  yielding  j6  1300  rental)  re- 
quired some  aid  in  the  management  of  it.  Lord  Chancellor 
Cottenham  directed  an  allowance  to  him  for  expenses  out  of 
pocket,  not  exceeding  5  per  cent,  on  his  receipts  ;  (*)  where  a 
committee  of  an  estate  had  accepted  office  without  any  stipulation 
for  the  appointment  of  a  receiver  or  for  remuneration  to  himself. 
Lord  Chancellor  Cottenham  refused  to  appoint  a  salaried  receiver  ; 
understanding  however  that  the  committee  refused  to  remain  in 
office  without  an  allowance,  the  Lord  Chancellor  directed  an 
inquiry  whether  it  would  be  beneficial  to  the  estate  that  any  and 
what  allowance  should  be  made,  coupling  the  direction  with  an 
intimation  that,  if  the  Master  found  a  certain  stated  allowance 
proper,  and  the  committee  refused   that  allowance,  another 
person  would  be  substituted  as  committee  ;  (^)  in  another  reported 
case  a  salary  was  allowed  to  a  stranger  appointed  the  committee 
of  a  large  estate,  and  after  he  had  been  appointed  without 
salary  :  (6)  where  the  estate  consisted  of  public  funds  and  half- 


(1)  Re  Miles,  Shelf,  on  Lun.  2J  ed.  169. 

(2)  Re  Robins,  2  R.  &  M.  44'J. 

(3)  LopI  Hardwirke,  C,  \n  Annesley's  case,  1  Ambi.  78.  Lord  Cotrer- 
ha.n,  C,  in  Re  Westbrwke,  2  Pli.U.  631 ;  and  see  Re  Powell,  9  La«'  J. 

^^^(*)ReWcstl>rooke,  2  Pliill.  6  '.1  ;  aud  se..-  Re  Ernngton,  2  Ru.ss.  567. 
(»)  Re  Walker.  2  Phill.  6;:0. 

N)  Ex  parte  Fermor,  Jar.  401;  SQp  ..'.so  Ex  parte  Warren,  10  ^e^. 
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pav,  an  allowance  was  refused  to  the  committee,  (i)  but  when 
a  direct  salary  was  refused  to  the  committee  of  an  estate 
comprising  much  realty  dispersed  in  England  and  Ireland,  an 
increased  allowance  of  maintenance  to  him  as  committee  of  the 
person  was  given  as  indirect  payment.  An  ad  interim  com- 
mittee of  an  estate  may  be  appointed,  (3)  but  it  is  seldom  done.(*) 
Where  two  committees  are  jointly  appointed  the  death  of  either 
determines  the  committeeship,(5)  but  on  an  appointment  of  joint 
committees  of  the  estate  or  person  the  Masters  in  Lunacy  have  a 
discretion  given  to  them  by  16  &  17  Vic.  c.  70,  which  enacts  : 

Sec.  LXVI.  Where  the  Masters  (')  find  and  report,  that  several  per- 
sons are  the  most  fit  persons  to  be  appointed  the  committees  of  the 
estate  or  ot  the  person,  and  they  are  of  opinion,  that  it  is  expedient  that 
one  or  more  of  the  same  several  persons  should  continue  (')  to  be  the 
committee  or  committees,  after  the  death  or  discharge  of  tlie  others 
or  other  of  them,  and  such  persons  are  willing  so  to  continue,  the 
Masters  may  report  accordingly,  and  where  the  report  is  confirmed, 
the  approved  committees  of  the  estate  may  perfect  their  securities  in 
such  form  as  to  extend  to  the  acts  and  defaults  of  one  or  more  of 
them  in  accordance  with  the  report,  and  tliereupon,  the  grant  of  the 
custody  of  the  estate,  or  the  person  (as  the  case  may  be),  shall  be 
made  conformp.bly  with  the  order  of  custody,  and  tire  continuing  or 
surviN-ing  committee  or  committees  to  whom  separately  tlie  grant  ex- 
tends, shall  and  may  continue  until  further  order  to  act  after  the 
death  or  discharge  of  the  otliers  or  other  of  them,  with  all  tlte  like 
powers,  authorities,  and  discretions,  and  subject  to  all  the  like 
liabilities  as  the  original  committees." 

In  a  case  anterior  to  the  Act  16  &  17  Vic.  c.  70,  the  income 
of  a  lunatic  (^6100,  barely  sufficient  to  maintain  him)  was  upon 
petition  (consented  to  by  his  next  of  kin),  and  upon  affidavit  of  the 
solvency  of  the  survivor  of  two  committees  of  his  estate  ordered 
to  be  paid  to  such  survivor ;  (^)  in  another  case,  on  the  death  of 
one  of  two  joint  committees,  a  successor  to  him  was  appointed 
without  a  reference.  (9)    As  no  person  may  be  willing  to  accept 


(')  /Ze  PowM,  9  Law  J.  Ch.  1840,  139. 
!^)  Re  A'inesle!/,  1  Ambl.  77. 
('>  Re  BrauU.  HUell.  on  l.uii.  2d  ed.  162. 
<*)  Elmer,  .30. 

I')  Lord  Eld'in,  C,  in  Ex  parte  Clarke,  Jac.  395. 

(*)  16  dr  17  V,c.  c.  70,  «.  2. 

(')  S-e  Re  Lyne.  Cm.  t.  Talb.  14.3. 

f*)  Re  hliMe,  2  De  G.  M.  &  O.  281. 

C*)  Ex  parte  Pickaid,  3  V.  &  [3.  127.  See  also  Ex  parte  Ln  llcxip, 
18  Ves,  221. 
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the  committeeship  of  an  estate,  it  seems  but  right  to  add  here  a 
few  words  respecting  the 

Appointment  of  a  Receiver  of  the  Estate, 

A  receiver  may  be  appointed  when  no  person  will  accept  the 
committeeship  of  the  estate,  (')  where  the  committee  is  infirm, 
or  where  the  management  of  the  estate  is  very  onerous,  (^)  or 
where  the  committee  resides  far  from  the  estate.  {^)  In  one 
case  where  it  was  thought  expedient  to  appoint  a  receiver,  and 
the  person  appointed  as  committee  of  the  estate  declined  to  act 
as  committee  if  another  person  was  appointed  receiver,  an  inquiry 
was  directed  as  to  the  propriety  of  employing  the  committee  in 
the  latter  capacity ;  (*)  the  solicitor  of  the  petitioner  for  the 
original  inquiry  will  not  be  appointed  the  receiver.  {^) 

Upon  a  receiver  becoming  insane,  it  was  ordered  on  the  motion 
of  his  surety  that  he  the  surety  might  pass  the  receiver's  account, 
and  that  upon  the  production  of  the  receipt  for  the  payment  of 
such  balance  as  might  be  found  due  from  the  receiver  on  that 
account,  the  recognizance  of  the  receiver  and  his  sureties  should 
be  vacated  ;  (6)  the  costs  of  the  motion  and  of  vacating  the 
recognizances  were  given  to  the  surety ;  (T)  and  the  costs  of  and 
incidental  to  a  motion  by  a  receiver  for  his  discharge  on  the 
ground  of  loss  of  sight  and  illness  were  allowed  to  him.  (^) 

On  the  subject  of  receivership  in  lunacy  the  37th  General 
Order  of  7th  Nov.,  1833,  provides  : 

"  Where  it  is  ordered  that  a  person  named  be  appointed  receiver  of 
the  estate,  (^)  or  the  Masters  are  directed  to  appoint  a  receiver  thereof, 
they  are  to  allow  him  a  reasonable  ('")  salary  for  his  care  and  pains  in 
the  management  of  the  estates,  he  first  giving  security  to  be  allowed 


(')  Ex  parte  Radcliffe,  1  J.  &  W.  639  ;  Coop.  C.  C.  253  ;  Ex  parte 
Biltinghurst,  1  Arab).  104  ;  R«  Smith,  Shelf,  on  Luti.  230 ;  Re  Frauk, 
2  Russ.  450. 

(')  Re  Birch,  Shelf,  on  Lun.  2d  ed.  187  ;  Re  Doolan,  2  Con.  &  L.  232. 

(=)  Re  Seaman,  Shelf,  on  Lun.  2d  ed.  187. 

(*)  Re  Sir  J.  Lavgham,  1  Jur.  281. 

(*)  Ex  parte  Pincke,  2  Meriv.  452. 

(8)  Webb  V.  Cashell,  11  Ir.  Eq.  R.  558. 

(')  Previous  case. 

(S)  Richardson  v.  Ward,  6  Madd.  266. 
(»)  3rf  G.  0.,  7th  Nov.,  1853. 
('")  Day  V.  Croft,  2  Beav.  488. 


AND  PERSONS  OF  UNSOUND  MIND. 


285 


of  by  the  Masters,  aarl  taken  before  a  Commissioner  to  administer 
oaths  iu  Chancery  in  the  country,  if  there  shall  be  occasion  duly  and 
annually  to  account  for  what  he  shall  receive  and  to  pay  the  same  as 
he  shall  be  directed  ;  and  the  tenants  of  the  lunatic's  estates  are  to 
attorn  and  pay  their  rents  in  arrear  and  growing ,  rents  to  the  re- 
ceiver, who  is  to  be  at  liberty  to  let  and  set  the  estates  from  time  to 
time  -with  the  approbation  of  the  Masters,  as  there  shall  be  occa- 
sion." 

The  receiver  may  not,  it  seems,  if  there  is  a  committee  of  the 
estate,  apply  without  his  concurrence  to  the  Lord  Cliancellor 
for  his  sanction  to  any  dealings  with  the  estate,  (i)  And  the 
estate  ought  not  to  bear  the  consequences  of  the  ignorance  and 
precipitation  of  a  salaried  receiver.  (2) 

As  to  that  division  of  the  inquiry  under  the  11th  General 
Order,  7th  Nov.,  1853,  which  seeks  to  ascertain 

In  tohat  manner,  and  at  what  expense,  and  hy  whom,  and  where, 
he,  the  person  found  by  inquisition  idiot,  lunatic,  or  of  un- 
sound mind,  has  been  maintained,  and  what  is  fit  to  be  allowed 
for  his  past  maintenance,  whether  anything,  and  what  is  due, 
and  to  whom,  in  respect  thereof,  and  to  whom  and  out  of 
what  fund  the  same  ought  to  be  paid. 

It  should  be  borne  in  mind  that  the  legal  obligation  to  main- 
tain an  idiot,  lunatic,  or  person  of  unsound  mind,  does  not  ex- 
tend beyond  those  persons  who  would  be  legally  bound  to 
maintain  him  if  he  was  of  sound  mind.  (-'')  On  the  petition 
of  the  committee  of  the  person  and  estate  of  a  lunatic,  Lord 
Truro,  C,  directed  an  inquiry,  whether  there  was  any  sum  due 
to  the  brother  of  a  lunatic  (who,  it  was  alleged,  had  at  one  time 
m.aintained  him,  though  not  compellable  to  do  so)  and  to  the 
union  (which  it  was  alleged  had  afterwards  maintained  him),  and 
whether  it  would  be  fit  and  proper  that  such  sum  should  be 
raised  by  sale  of  a  reversionary  interest  belonging  to  the  lunatic;  ("*) 
but  in  a  suit  in  the  Court  of  Chancery,  Lord  Cottenham,  C,  re- 
fused to  repay  money  actually  paid  by  a  husband  for  the  main- 


(')  Re  Earl  of  Kilkenny,  7  Ir.  Eq.  R.  591  ;  Re  Doolan,  2  Con.  &  L.  232. 
O  Re  Mnntyom-ry,  1  Moll.  419. 

(')  .See  II.  V.  Smith,  2  C.  &  P,  451,  note ;  It.  v.  Pelham,  8  Q.  U.  959. 
(*)  Re  Burbidge,  3  .M.  &  Gor.  3. 
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tenance  of  his  lunatic  wife  by  a  sale  of  part  of  the  capital  of  her 
separate  property,  because  as  he  put  it,  by  paying,  the  husband 
had  shown  his  ability  to  maintain  his  wife  as  regarded  the  past, 
however  inconvenient  and  embarrassing  such  payment  might  have 
been  by  reason  of  the  smallness  of  his  income.  However,  the 
Lord  Chancellor  directed  payment  to  the  husband  of  the  future 
surplus  income  of  the  wife's  property  beyond  her  maintenance 
allowance,  until  he  should  be  recouped  the  monies  so  paid  by 
him.  (2)  In  the  last  cited  case  the  Lord  Chancellor  observed  : 
"  III  applications  of  this  sort  it  was  true  that  the  Court  would 
consider  not  only  what  was  for  the  benefit  of  the  lunatic,  but 
also  in  some  degree  what  was  for  the  benefit  of  the  members  of 
the  lunatic's  family."  (^) 

As  to  the  last  but  not  least  important  subject  of  inquiry, 
under  the  11th  G.  O.,  Nov.  7th,  1853,  i.e., 

What  is  jit  to  he  allowed  for  the  future  maintenance  of  the 
person  found  to  be  idiot,  lunatic,  or  of  unsound  mind  ;  from 
what  time  the  allowance  ought  to  commence  ;  and  out  of  what 
fund  the  same  ought  to  be  paid  ? 

It  has  been  said  that  the  first  care  of  the  Lord  Chancellor  is 
the  maintenance  (*)  nevertheless,  the  allowance  for  maintenance  is 
fixed  with  some  regard  to  the  debts  of  the  idiot,  lunatic,  or  person 
of  unsound  mind,  although  the  formal  inquiry  as  to  such  debts 
does  not  in  general  take  place  until  after  such  allowance  is  fixed.  (^) 
The  measure  of  the  allowance  may  be  collected  from  the  fol- 
lowing dicta :  Lord  Macclesfield,  C,  refusing  an  application 
by  the  next  of  kin  of  a  lunatic  to  lessen  the  allowance  for 
maintenance,  observed :  "  It  is  his  (the  lunatic's)  benefit  and 
comfort  I  am  to  take  care  of  where  no  creditor  com- 
plains, and  not  to  heap  up  wealth  for  the  benefit  of  his  adminis- 


(')  Edwards  v.Abrey,  2  Phill.  38;  s.c.  2  Coo.  t.  CoU.  189.  See  also 
Peters  v.  Grote,  7  Sim.  238  ;  Nettles/njjp  v.  Nellleshipp,  10  Sim.  236. 

(2)  Edwards  v.  Ahrey,  2  Coo.  Cult.  189.  But  see  I  Phill.  39 ;  and 
see  All.- Gen.  v.  Parnther,  3  Bro.  C.  C.  440. 

(3)  Edwards  v,  Ahrey,  2  Cuo.  t.  Colt.  189. 

(■*)  Lord  Hardwioite,  C,  in  Ex  parte  Annandale,  Arabl.  81. 
Q)  Elmer,  16,  17. 
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trators  or  next  of  kin."  Q)     In  a  similar  strain  spoke  Lord 
Tburlow,  C:    "Next  of  kin  and  expectants  are  not  to  be 
considered,  but  the  lunatic  is  to  have  every  comfort  which  his 
circumstances  will  admit  of."  (=)    And  Lord  Eldon,  C,  observed  : 
"  The  Court  in  making  the  allowance  has  nothing  to  consider 
but  the  situation  of  the  lunatic  himself,  always  looking  to  the 
probability  of  his  recovery  and  never  regarding  the  interest  of 
the  next  of  kin."  (3)    Where  a  person  found  by  inquisition  to  be 
of  unsound  mmd  had  an  annual  income  of  ^1700,  and  was  in  a 
private  madhouse,  and  the  Master  had  reported  ^300  to  be  a 
proper  allowance  for  his  maintenance,  Lord  Eldon,  C,  said  :  "  I 
think  this  allowance  too  little,  and  that  this  gentleman  is  capable 
from  his  situation  of  being  rendered  more  comfortable,  I  do  not 
think  It  a  judicious  act  to  lay  up  ^1400  a  year  for  the  persons 
who  may  be  the  next  of  kiu  of  the  lunatic  at  his  death,  when 
his  situation  admits  of  greater  comfort  by  a  more  liberal  appKca- 
tion  of  his  property.    It  is  harsh  to  confine  him  in  such  a  place 
his  disorder  not  being  such  as  to  require  coercion,  nor  of  a 
nature  that  gives  much  hope  of  his  recovery,  which  might  make 
the  treatment  given  in  such  a  place  expedient.  (*)    I  do  not  see 
why  this  gentleman  should  not  be  in  a  house  of  his  own,  nnder  the 
care  of  some  relation."  (5)    Lord  Thurlow,  C,  observed  in  another 
case,  that  he  considered  an  allowance  of  ^350  a  miserable  allow- 
ance for  a  lunatic  entitled  to  ^2000  per  annum,  unless  he  was  in 
chains,  or  in  such  a  state  as  to  be  incapable  of  any  degree  of 
comfort,  (o)  ° 

If  the  person  non  compos  mentis  have  two  funds,  out  of  either 
of  which  the  allowance  may  be  paid,  hil  interests  should  govern 
he  choice  between  the  funds;  (T)  if  his  interests  do  not  demand 
he  exoneration  of  one  fund  by  the  other,  the  allowance  should 
be  pa,d  out  of  both  funds  rateably.  («)    Where  a  lunatic  had 
b^aUhesuW  ^-800,  and  a  Master  reported  that  it  would  be 

V)  K  S     T:  J""-^'  Chnmlev,  1  Ve,.  297. 

A  B?u  "'  ^^/^"'-''^  WhilbroMd,  2  Meriv.  102 

5/li/i':sL!f!':^r;^^ref2o7^'^  ' 

C)  Re  Ashley,  1  R.  &  M.  371  ' 

(  )  Mar>jn„  of  Annandala  v.  Marc?noncu  of  Annandale,  2  Ves.  381. 
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for  the  benefit  of  the  lunatic  to  lay  out  that  sum  in  a  govern- 
ment  annuity  for  his  life,  to  be  applied  to  his  maintenance, 
Lord  Eldon,  C,  confirmed  the  report,  (i)  And  on  the  petition 
of  the  committees,  next  of  kin,  and  heir  of  a  lunatic  (a  spinster 
aged  50,  who  had  been  on  the  incurable  hst  at  St.  Luke's 
Hospital,  and  who  had  only  36750  Consols),  Lord  Cottenham,  C. 
permitted  the  purchase  from  a  public  institution  of  an  annuity  of 
3630  for  her  Ufe  with  36399  2s.,  part  of  the  Consols.  (2)  The 
whole  income  of  an  idiot,  lunatic,  or  person  of  unsound  mind, 
is  frequently  applied  to  his  maintenance. 

"When  a  testator  had  devised  lands  to  A.  for  life  with  remain- 
der to  B.  in  fee,  and  had  charged  the  land  with  a  sum  not 
exeeeding  36400  per  annum  in  favour  of  C,  a  lunatic,  and  after 
the  death  of  A.  and  B.  the  Lord  Chancellor  had  allowed  ^280 
per  annum  only  for  the  maintenance  of  C,  the  owner  of  the  land 
was  on  the  death  of  C.  held  entitled  to  the  benefit  arising  from 
the  difference  between  the  ^6400  per  annum  and  the  actual 
allowance.  (^) 

As  to  the  application  of  the  separate  estate  of  a  feme  covert 
towards  her  maintenance.  Lord  Eldon,  C,  is  reported  to  have  said, 
in  the  case  of  a  married  lady  resident  in  Scotland  and  possessed 
of  separate  estate,  lunatic,  but  not  found  so  by  inquisition  :  "  Sup- 
pose she  was  in  this  country,  and  a  commission  taken  out,  the 
consideration  would  arise,  what  is  to  be  done  with  her  separate 
estate  as  to  making  it  contribute  towards  her  maintenance  or  not. 
If  a  commission  was  taken  out,  I  must  look  at  the  substantial 
benefit  of  the  object  of  i^^  and  must  therefore  consider  the  extent 
not  oulv  of  the  husband's  means,  but  of  his  obligation  to  mam- 
tain  her  ;  and  if  the  law  would  not  compel  him  to  contribute  to  her 
comfort  in  the  degree  in  which  he  ought,  I  should  not  scruple  to 
direct  the  committee  to  apply  a  part  of  her  separate  income  ;'  (») 
but  he  added,  "  that  I  could  only  do  by  arrangement."  («) 

S  |X;£r^rH.tTw'J50.'' See  also  19;  and  as  to  the  prac- 

tiilflhe  Court  of  Chancery.  Ee  Dodsworth's  Trust,  10  Hare.  16;  Danes 
V.  2DeG.  M.&G.  51. 

(3)  Ee  Ponsonby,  2  Con.  &  h.  5U. 

a  fSU"  bT  a— 'in  the  case  before  hi..    See  bo  ever. 
2  cio. TCott.  189  n.    See  also  iVe<//e*Aw  v  10  S.m.  23/  , 

Abrey  l.  Edwards,  2  Coo.  i.  Cott.  189;  s.  c.  2  I'h.ll.  3/. 
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The  separate  income  of  a  feme  covert  has  heen  ordered  to  be 
paid  to  her  husband  for  her  maintenance  where  he  was  sole 
committee  of  her  person  and  estate  ;  also,  where  he  was  joint 
committee  of  her  person.  (2) 

An  order  in  lunacy  for  payment  of  maintenance  out  of  a  par- 
ticular fund  does  not  of  course  create  a  debt  if  there  is  no  fund 
to  meet  the  payment.  (3) 

And  on  an  application  for  increasing  the  maintenance  allowance 
of  a  lunatic,  it  has  been  held  unnecessary  to  serve  the  assignees 
in  bankruptcy  of  his  next  of  kin.  (*) 

The  Lord  Chancellor  may,  under  the  Act  16  &  17  Vic.  c.  70, 
where  it  appears  to  him  just  and  reasonable,  order  that  any 
estate  or  interest  of  an  idiot,  lunatic,  or  person  of  unsound  mind, 
found  so  by  inquisition,  in  land  or  stock,  either  in  possession, 
remainder,  contingency,  or  expectancy,  be  sold  or  charged  by 
way  of  mortgage  or  otherwise  disposed  of  as  may  to  him  the 
Lord  Chancellor  seem  most  expedient  for  the  purpose  of  raising 
money  to  be  applied,  and  he  may  accordingly  order  that  the 
money  when  raised  be  apphed  for  the  payment  of  any  debt  or 
expenditure  incurred  or  made  after  the  inquisition,  or  authorized 
to  be  incurred  or  made  for  the  maintenance  of  the  idiot,  lunatic, 
or  person  of  unsound  mind,  or  for  the  payment  of  or  provision 
for  the  expenses  of  his  future  maintenance.  (S) 

The  Act  1 6  &  1 7  "Vic.  c.  70,  also  provides  : 

Sec.  CXX.  Where  it  is  made  to  appear  to  the  Lord  Chancellor  in- 
trusted as  aforesaid  (')  that  the  net  amount  or  net  estimated  value  of  the 
property  of  a  lunatic  (')  does  not  exceed  the  sura  of  £500  sterling, 
and  It  appears  to  him,  having  regard  to  the  situation  and  condition  in 
life  of  the  lunatic  and  his  family,  and  the  other  circumstances  of  the 
case,  to  be  expedient  that  the  amount  or  value  of  his  property  should 
be  made  available  for  his  maintenance  in  a  direct  and  inexpensive 
manner,  and  that  the  same  can  be  safely  and  properly  done,  he  may, 
mstead  of  proceeding  to  order  a  grunt  of  the  custody  of  the  estate, 
order  or  allow  that  the  amount  of  the  property,  if  in  money  or  stock, 


(')  Re  Evann,  Shelf,  on  Lun.  2d  ed.  204. 

Q)  He  Cay,  Shelf,  on  Lun.  2d  ed.  205. 

(')  J'lnen  V.  Bruce,  11  Sim.  221. 

(*)  Ex  parte  Ckambem,  4  Law  J.  Ch.  N.  S.  175. 

^'')  16     17  Vic.  c.  70,  ».  116. 

O  l6lSfl7  Vic.  c.  70,3.  2. 

(')  Ibid. 

2  c 
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or  if  of  any  other  description  the  produce  thereof  when  realized,  be  paid 
or  transferred  to  such  relative  of  the  lunatic,  or  such  other  person, 
as  he  may  think  proper  to  intrust  with  the  application  thereof, 
to  be  by  him  applied  in  or  towards  the  maintenance  of  the  lunatic, 
either  at  his  discretion  or  in  such  manner  and  subject  to  such  control 
as  the  Lord  Chancellor  intrusted  as  aforesaid  may  direct ;  and  for  the 
purpose  of  giving  effect  to  any  such  order,  the  Lord  Chancellor 
intrusted  as  aforesaid  may  order  any  small  real  estate  or  other 
property  of  the  lunatic  to  be  sold  and  a  valid  conveyance  or  transter 
thereof  to  be  executed  or  made  by  such  person  as  he  shall  direct. 

When  the  Master  has  prepared  his  draft 


Report  on  the  Inquiries,  under  the  Uth  G.  O.,  7  Nov.,  1853, 

and  a  draft  copy  is  given,  the  solicitor  for  the  party  having  the 
carriage  of  the  inquiry  (having  bespoken  a  copy  of  such  draft)  is 
informed ;  the  solicitor  then  obtains  and  serves  on  the  parties  en- 
titled to  attend  the  inquiry  a  summons  underwritten— "  The 
Master  has  prepared  the  draft  of  his  report."  This  informs  them 
that  the  time  is  arrived  when  they  may,  by  obtaimng  at  the 
Masters  office  a  copy  of  the  draft,  or  any  part  of  it,  learn  its 
contents.  The  solicitor  next  obtains  and  serves  on  them  a  sum- 
mons "  to  settle  the  draft  report."  _ 

It  must  be  borne  in  mind  that  in  the  Act  16  &  17  Vic.  c.  /O, 
there  is  this  enactment : 

xr  ThP  Masters  0')  shall  be  at  liberty  to  report  specially  to  the 
Lord  cfancenorSrSeVa  a^^^^^^  0  any  decision  at  which  they 
mav  arrivror  any  other  matter  relating  to  any  mqu.ry  or  proposal 
Sing  before  or^under  consideration  by  them  m  order  to  obta m  a 
Es'on  or  direction  by  or  from  him  for  their  ^^^--^l^-^"^' 
prosecution  of  the  inquiry  or  consideration  of  the  proposal. 

And  ttat  by  the  24th  General  Order,  7th  Nov.,  1853,  it  is  de- 
clared  : 

make  a  separate  repoit,  or  f  j^^^J^^^^^  \    ^  are  to  be 

as  they  see  fit." 


(1)  16  ^  17  Vic.  c.  70,1.  2. 
C)  Ibid. 

(3)  3d  G.  0.,  7th  Nov.,  1853. 
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Further,  the  Act  16  &  17  Vic,  c.  70,  has  this  provision  : 

Sec.  XCl.  The  Masters'  (')  reports  shall  be  divided  into  paragraphs 
numbered  consecutively,  and  respectively  confined  as  nearly  as  may 
be  to  distinct  portions  of  the  subject  matter  and  with  such  appropriate 
headings  prefixed  to  all  or  any  of  the  paragraphs  as  may  be  conve- 
nient. 

And  it  is  declared  by  the  25th  General  Order,  7th  Nov.,  1853  : 

"  In  reports,  certificates,  orders,  and  other  documents  issued  from 
or  brought  into  the  ofBces  of  the  Masters  C)  and  Registrar  respectively, 
numbers  are  to  be  denoted  by  figures  and  not  by  words,  except  in 
.ifiBdavits,  and  the  conclusions  of  reports  and  certificates,  and  the 
ordering  parts  of  orders." 

The  mode  of  objecting  to  the  draft  report  is  declared  by  the 
Act  16  &  17  Vic.  c.  70 

Sec.  XCIIl.  Any  person  objecting  to  a  draft  report  of  the  Masters,(3) 
and  desiring  to  prosecute  the  objection,  shall  bring  in  before  the  Masters 
a  statement  of  objections  in  writing,  and  thereupon  the  Masters  shall 
be  at  Hberty  to  review  the  draft  objected  to,  and  after  review,  or  the 
refusal  of  the  Masters  to  review,  the  person  objecting  may  bring  in 
before  the  Masters  a  notice  in  writing  stating  that  he  insists  on  the 
objections  or  any  one  or  more  of  them,  and  all  the  objections  not  so 
insisted  on  shall  be  considered  as  abandoned. 

The  draft  report  should,  when  settled,  if  all  parties  entitled  to 
attend  the  inquiry  are  present,  be  immediately  transcribed,  and 
the  ^Master  may  then  or  afterwards  sign  the  same ;  if  they  are 
not  then  present,  a  summons  "to  sign"  should  be  obtained  and 
served  on  them  by  the  soUcitor  for  the  party  having  the  carriage 
of  the  inquiry,  and  then  on  the  return  to  that  summons  the  report 
is  transcribed,  and  by  the  Master  signed.  (*) 

The  report,  when  settled,  transcribed,  and  signed,  should  be 
left  by  the  Master's  clerk  with  the  Registrar  in  Lunacy  pursuant 
to  the  Act  16  &  17  Vic,  c.  70,  which  enacts  : 

Sec.  XCII.  The  reports  of  the  Masters,  whether  confirmed  by  fiat  or 
not  under  the  provi.sions  hereinafter  contained,  and  their  certificates 
and  all  other  reports  and  certificates  made  in  matters  in  lunacy  (except 
the  reports  of  the  visitors  hereinafter  provided  for),  shall  be  left  by 
the  Masters,  Taxing  Masters,  and  other  officers  making  the  same 


(')  16^17  Vice.  70,  ,.2. 

.3rf  G.  0.,  Ith  Nov.,  1853. 
e)  16  ^ir  17  Vic.  c.  70,  *.  2. 
O  Elmer,  20;  16  ^  17  Vic.  c.  70,  *.  96. 
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respectively,  with  the  Registrar  in  Lunacy,  by  whom  the  same  shall 
be  filed ;  and  it  shall  not  be  necessary  that  they  or  any  of  them 
should  be  filed  elsewhere  ;  and  the  Accountant-General  of  the  Court 
of  Chancery  and  all  other  persons  and  the  Governor  and  Company  of 
the  Bank  of  England  (')  shall,  as  occasion  may  require,  act  upon  or  m 
relation  to  any  report  and  the  fiat  thereon  (if  any),  or  any  certificate 
so  filed,  in  like  manner  as  if  the  report  or  certificate  had  been  filed 
also  in  the  Report  Office  of  the  Court  of  Chancery,  accordmg  to  the 
practice  formerly  used. 

So  much  as  to  the  Inquiries.  We  will  now  look  to  the  Prac- 
tice. 


Js  to  the  confirmation  of  the  Report  on  the  Inquiries  under  the 
nth  General  Order  of  the  7  th  Nov.,  1853  : 

The  mode  of  submitting  the  report  for  confirmation  by  the 

Lord  Chancellor  is  laid  down  by  the  Act  16  &  17  Vic.  c.  70, 

which  provides : 

Sec  XCV.  Where  no  statement  of  objections  is  brought  in,  or  all 
the  obiections  contained  in  a  statement  brought  in  are  abandoned  the 
report  shall  be  submitted  to  the  Lord  Chancellor  mtrusted  as  afore- 
said n  for  confirmation  without  petition,  and  without  the  attendance 
of  parties  except  where,  from  the  special  nature  o^'^'^^i^f^^^f,^ 
case  the  Masters  (=)  are  of  opinion  that  the  report  ought  o  be  bi ought 
befo're  the  Lord  Chancellor  intrusted  as  aforesaid  by  petition  and  by 
endorsement  on  the  report  under  their  hands  shall  so  direct  accoid- 

'°  sS.  XCVL  Where  a  report  is  to  be  submitted  for  confirmation 
without  petition  it  shall  contain  the  <^[i'^%^ti°f ""^^^/^f^.l^J.^'ed  as 
confirmation  thereof,  and  the  fiat  of  the  Lord  Pl'^"^ ^""^ '"^^'^he 
aforesaid  on  the  report  shall  give  it  the  operation  of  an  older  ot  the 
foi-rSLcellor  in?rusted  asiforesaid  made  upon^^^^^ 
such  other  directions  and  provisions  (if  any)  as  the  Loid  Chancelloi 
intrusted  as  aforesaid  may  think  lit. 

Sec  XCVII.  The  reports  of  the  Masters  shall  be  brought  before 
the  Lm^  Chancellor  fo?  confirmation  by  petition  in  each  ot  the  cases 

^"1°"^' Where  the  Lord  Chancellor  intrusted  as  aforesaid.^  on  refer- 
ring a  matter  to  the  Masters  (^)  to  inquire  and  report,  so  directs, 

(.)  In  this  Act.  unless  there  be  something  in  tl^Y^^i-;  "^Jf  .r-Bru'^ff 
l:tt,  S^SoU  sea  Co^ipany  a  d  other  co.pa.y  or  socet, 

(4)  JOid.  ^'     '  ■ 
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"  2.  Where  a  statement  of  objections  is  brought  in,  and  all  the  ob- 
jections are  not  abandoned; 

"  3.  Where  the  Masters,  having  regard  to  the  special  nature  or  cir- 
cumstances of  the  case,  as  hereinbefore  provided,  so  direct ; 

'■  4.  Where  no  order  is  made  on  the  report  being  submitted  for 
confirmation  without  petition ; 

5.  And  in  such  other  cases  as  are  herein  mentioned,  and  as  the 
Lord  Chancellor,  with  the  advice  and  assistance  aforesaid,  shall  from 
time  to  time  by  general  order  direct." 

It  is  not  of  course  for  the  Lord  Chancellor  to  confirm  a 
report  though  no  objections  are  brought  in.  Further,  if  a 
Master  does  not  state  in  a  report  the  evidence  upon  which  his 
report  is  based,  it  will  be  referred  back  to  him  so  to  do.  {•)  If 
the  Lord  Chancellor  disapproves  of  the  Master's  choice  of  com- 
mittees, he  may  either  direct  him  to  review  his  report  (^)  or  he 
may  himself  appoint  other  persons  to  be  committees.  (■*) 

By  the  Act  16  &  17  Vic.  c.  70,  it  is  provided  : 

Sec.  XCIV.  No  person  shall,  except  upon  special  leave  of  the  Lord 
Chancellor  intrusted  as  aforesaid,  («)  first  obtained,  present  a  petition 
against  the  confirmation  of  a  report,  but  in  every  case  on  the  hearing 
of  the  petition  for  confirmation  of  the  report  any  objection  insisted 
on  as  aforesaid  may  be  brought  forward  in  opposition  to  the  confirma- 
tion of  the  report,  without  any  exceptions  or  cross  petition.  (^) 

On  the  subject  of  the  petition  and  order  on  the  petition  for 
confirmation  of  this  report,  as  well  as  of  other  petitions  and 
orders  on  petitions  in  lunacy,  it  may  be  well  here  to  remark  that 
the  Act  16  &  17  Vic.  c.  70,  has  enacted : 

Sec.  XCl^III.  Every  petition  shall  be  filed  before  an  order  thereon 
shall  be  passed,  and  the  order  shall  not  recite  any  part  of  the  statements 
contamed  in  the  petition,  and  only  such  part  (if  any)  of  the  prayer  as 
may  be  necessary  ;  and  an  order  shall  not  state  any  part  of  a  report 
except  the  Master's  conclusion  or  opinion,  or  so  much  thereof  as  may 
be  necessary ;  and  the  Lord  Chancellor,  with  the  advice  and  assist- 
ance aforesaid,  may  and  shall  from  time  to  time  make  such  General 


Oj  Re  Walker,  1  Coo.  /.  Cott.  226. 
J")  Re  Iredale,  1  H.  &  Tw.  255;  and  see  Sir  E.  Sugden,  C,  in  lie 
Purdtm,  1  Dr.  &  W.  500. 

(')  f'-x  parte  Fermor,  Jac.  205. 

(*)  Le  Heup,  18  Ves.  221. 

C)  16     17  Kic.  c.  70,  ,ec.  2. 

(')  As  to  the  old  practice,  gee  Re  Saundert,  3  M.  &  Gor.  220. 

2  C  3 


294  AS  TO  THE   CUSTODY  OF  IDIOTS,  LUNATICS, 

Orders  (')  as  to  him  shall  seem  meet  for  embodying  (as  far  as  may  be) 
such  provisions  and  directions  as  are  now  commonly  or  frequently 
inserted  in  orders,  and  are  not  provided  for  by  this  Act,  and  for  dis- 
pensing (as  far  as  may  be)  with  the  formal  parts  of  orders  now  drawn 

^^Sec.  XCIX.  Every  order  of  the  Lord  Chancellor  intrusted  as  afore- 
said C)  in  a  matter  in  lunacy  shall  be  communicated  by  the  Eegistrar  (') 
to  the  Masters,  {*)  whether  any  matter  is  thereby  referred  to  them  or 

°°Sec.  C.  Every  order  made  in  a  matter  in  lunacy  by  the  Lord  Chan- 
cellor, intrusted  as  afore8aid,(^)  when  drawn  up  by  the  Registrar  in 
Lunacy  and  signed  by  the  Lord  Chancellor  intrusted  as  aforesaid,  shaU 
be  entered  by  the  Registrar  in  Lunacy  in  a  proper  book  to  be  provided 
by  him  for  that  purpose,  and  he  shall  furnish  office  copies  of  any 
order  or  of  any  report  confirmed  by  fiat  or  of  any  part  thereof  re- 
snectively,  signed  by  him  and  sealed  or  stamped  with  the  seal  of  his 
office  to  every  party  in  the  matter,  or  other  person  entitled  thereto, 
who  'shall  require  the  same,  and  every  office  copy  of  the  whole  of  an 
order  or  report  confirmed  as  aforesaid,  purporting  to  be  so  s'^*^?^"!! 
sealed  or  stamped  with  such  seal,  shall  at  all  times  and  on  behali  ot  all 
persons,  and  whether  for  the  purposes  of  this  Act  or  otherwise,  be  ad- 
mitted as  evidence  of  the  order  or  report  confirmed  as  atoresaid  ot 
which  it  purports  to  be  a  copy  without  any  further  proof  thereof. 

Sec  CI  Where  an  order  or  report  confirmed  by  fiat  relates  to  the 
payment,  transfer,  carrying  over,  or  depositing  of  any  cash,  stocks, 
i^uuds,  annuities,  securities,  or  other  effects,  to  or  into  the  name  of  or 
in  the  custody  of  the  Accountant-General  of  the  Court  of  Chancery  to 
the  credit  of  the  matter  of  a  lunatic,  («)  or  to  the  payment,  transfer,  or 
carrving  over,  or  other  disposal  by  the  said  Accountant-General  ot  any 
cash,  stocks,  funds,  annuities,  securities,  or  other  effects  standing  in 
his  name,  or  deposited  in  his  custody,  to  the  credit  of  the  matter  of  a 
lunatic,  or  of  any  cash,  stocks,  funds,  annmties,  securities,  or  other 
effects  to  or  in  which  a  lunatic  is  entitled  or  beneficially  interested, 
and  which  are  not  standing  in  trust  in  a  cause  or  matter  depending  m 
the  Court  of  Chancery,  the  said  Accountant-General  and  all  other 
persons,  and  the  Governor  and  Company  of       Bank  of  England,  ( ) 
Jhall  act  upon  the  order  signed  by  the  Lord  Chance  lor  Intrusted  as 
aforesaid,  after  the  same  has  been  entered  as  hereinbefore  provided  or 
upon  an  office  copy  of  the  report,  and  thence  receiving  the  operation 
of  an  order  after  the  same  has  been  filed,  as  herembefore  provided,  in 
the  same  manner  as  if  an  order  had  been  drawn  up  by  the  Registrar  of 
the  Court  of  Chancery,  and  passed  and  entered  in  the  Court  of  Chan- 


(1)  See  Mih—5&ih  G.  0.,  7th  Nov.,  1853. 

C')  16  Sc  17  Vic-  c.  70,  s.  2.  , .  t  ,f 

W-)  In  this  Act,  unless  there  be  something  in  the  subject  matter  or  contest 
repulnant  to  the  Construction,  the  expression  "  the  Registrar"  shall  be  con- 
strued  to  mean  the  Registrar  in  Lunacy  for  the  time  bemg  :  lb  S(  11  V,c. 

e.  70,  s.  2. 
(*)  Ihid. 
(=)  Iljid. 
(6)  I/iid. 
C)  Ibid. 
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eery,  according  to  the  practice  formerly  used,  and  the  Registrar  in 
Lunacy  in  case  of  an  order,  and  the  Masters,  in  case  of  a  report  con- 
firmed by  liat,  shall  certify  under  their  hands  respectively  to  the  said 
Accountaut-General  what  stocks,  funds,  annuities,  securities,  or  other 
eifects  are  by  virtue  of  any  such  order  or  report  confirmed  as  afore- 
said (as  the  case  may  be)  to  be  sold,  transferred,  or  delivered  out,  in 
the  same  manner  as  the  Registrars  of  the  Court  of  Chancery  were 
formerly  accustomed  to  do. 

To  deter  persons  from  the  forgery  of  aa  order  in  lunacy,  the 
Act  16  &  1/  Tie.  c.  70,  has  also  enacted  : 

Sec.  CII.  If  any  person  shall  forge  the  signature  of  the  Registrar  in 
Lunacy  or  shall  forge  or  counterfeit  the  seal  of  his  office,  or  knowingly 
concur  in  using  any  such  forged  or  counterfeited  signature  or  seal,  or 
shall  tender  in  evidence  any  document  with  a  false  or  counterfeit  sig- 
nature of  such  registrar,  or  with  a  false  or  counterfeit  seal,  knowing 
the  same  signature  or  seal  to  be  false  or  counterfeit,  every  such  person 
shall  be  guilt}-  of  felony,  and  shall  be  hable  to  the  same  punishment  as 
any  offender  under  an  Act  of  session  of  Parliament  holden  in  the  8th 
and  9th  years  of  the  reign  of  Her  Majesty,  chapter  113. 

An  order  of  the  Lord  Chancellor  in  lunacy  whereby  any  sum 
of  money  or  any  costs,  charges,  or  expenses  is  or  are  payable  to 
any  person,  has  the  effect  of  a  judgment  in  a  superior  court  of 
common  law,  and  the  person  to  whom  such  sum  of  money,  costs, 
charges,  or  expenses  is  or  are  payable  is  a  judgment  creditor  -jQ) 
and  disobedience  of  any  order  of  the  Lord  Chancellor  in  Lunacy 
is  punishable  by  attachment. (2) 

By  the  3.5th  General  Order,  7th  Nov.,  1853,  it  is  declared : 

"  All  orders  for  the  appointment  of  committees  and  for  the  allow- 
ance of  maintenance  are  to  be  deemed  to  take  effect  only  until  further 
order." 

After  the  order  of  confirmation  has  been  duly  entered,  the 
committee  of  the  estate  (if  one  is  appointed)  should,  without 
delay,  give  security  (the  committee  of  the  person  gives  no 
security) (■■')  for  answering  the  estate  and  accounting  for  the  rents, 
profits,  and  produce  thereof  once  in  every  year  or  oftener,  if 
thereunto  required,  before  the  Master,  inasmuch  as  it  is  declared 
by  the  36tb  General  Order,  7th  Nov.,  18.)3  : 


C)  1     2  Vic.  c.  110,  s.  18, 

(')  Lord  Apsley,  C,  in  Etc  parte  Grimntone,  Ambl.  70G  ;  Ex  parte 
Jun^H,  13  Ves.  237,  See  also  cases  collected  in  Shelf,  on  Lvn.  2d  erf. 
p.  18,  note. 

C)  Elmer,  28  j  aad  sec  Edwards  v.  Abrcy,  2  Coo,  t,  Colt.  190. 
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"  Where  it  is  ordered  that  a  person  named  be  appointed  committee 
of  the  estate,  the  order  is  to  be  deemed  to  take  effect  only  on  the 
Masters  (')  certifying-  that  he  has  given  such  security  as  they  have 
approved  of  for  answering  the  estate  and  accounting  for  the  rents, 
profits,  and  produce  thereof  once  in  every  year  or  oftener  if  thereunto 
required,  before  the  Masters,  and  such  security  is  to  be  perfected  at 
or  within  such  time  as  the  Masters  may  appoint,  and  until  such 
security  shall  have  been  perfected  the  approved  committee  is  not  to 
interfere  in  any  manner  in  the  affairs  and  concerns  of  the  lunatic  {^) 
as  the  committee  of  his  estate  or  otherwise." 

And  by  the  21st  General  Order,  7th.  Nov.,  1853  : 

"  The  Masters  (^)  are  from  time  to  time,  in  each  of  the  cases  follow- 
ing, without  special  order  to  inquire  and  report  whether  or  not  it  is 
expedient  that  a  committee  of  the  person  or  of  the  estate  should  be 
appointed,  and  if  so,  who  is  the  most  fit  person  to  be  appointed,  that 
is  to  say  : 

"  i.  On  default  of  a  person  approved  to  be  committee  of  the  estate 

in  dulv  perfecting  his  security  ; 
"  2.  On  "default  of  a  committee  of  the  estate  in  duly  perfecting  a 

fresh  security  when  required  by  the  Masters  ; 
"  3.  On  the  death  or  discharge  of  a  committee  or  of  one  of  several 

committees,  where  the  custody  does  not  survive." 

By  the  53d  General  Order,  7th  Nov.,  1853,  it  is  also  declared: 

"  Where  it  is  ordered  that  the  Accountant-General  of  the  Court  of 
Chancery  or  any  other  person,  or  any  company  or  body,  do  pay  or  be 
at  Hberty  to  pay  any  sum  or  sums  of  money,  dividend,  or  periodical 
payments,  or  deliver  any  effects  to  the  committee  of  the  estate,  the 
order  is  not  to  take  effect  unless  and  until  the  Masters  {*)  shall  have 
certified  that  he  has  perfected  his  security." 

However,  when,  upon  a  petition  to  confirm  a  report  approving 
of  a  particular  person  as  committee  of  the  estate,  it  appeared 
that  the  income  of  the  estate  consisted  of  rents  payable  weekly, 
the  committee  was  allowed  to  receive  the  rents  immediately  on 
his  undertaking  to  perfect  his  security  within  six  weeks.  (5) 

The  security  must  formerly  have  been  submitted  to  the  ap- 
proval of  the  Attorney-General  on  behalf  of  the  Sovereign,  but  that 
practice  is  now  altered  by  the  Act  16  &  17  Vic.  c.  70,  which  enacts : 

Sec.  LXII.  The  Masters  (°)  shall,  instead  of  Her  Majesty's  Attorney- 
General,  approve  on  behalf  of  Her  Majesty  of  the  security  to  be  from 


(')  3(i  G.  0.,  1th  Nov.,  1853. 
(^)  Ibid. 
(=)  Ibid. 

(*)  Ibid. 

(«)  Re  Rutter,  22  L.  J.  Ch.  170 ;  s.c.  20  L.  T.  266. 
(«)  16  Sf  17  Vic.  c.  70,  «,  2. 
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time  to  time  g-iven  by  the  committee  of  the  estate  under  order  of  the 
Lord  Chancellor  intrusted  as  aforesaid,  and  the  acts  of  the  Masters, 
with  respect  to  the  security  and  to  the  grant  of  the  custody,  shall 
have  the  same  force  and  effect  to  all  intents  and  purposes  as  the  acts 
of  Her  Majesty's  Attorney-General  with  respect  to  the  same  matters 
now  have. 

The  usual  security  is  a  joint  and  several  bond  to  the  Sovereign 
by  the  committee  and  two  sureties,  (i)  the  latter  justifying  in  sums 
not  very  disproportionate  and  together  amounting  to  the  usual 
penalty,  which  is  double  the  amount  of  the  annual  income  of  such 
part  of  the  estate  as  consists  of  land,  when  the  income  amounts 
to  ^6250,  and  treble  its  amount  when  the  income  is  below  £250, 
and  double  the  amount  in  value  of  the  remainder  of  the  estate 
within  the  control  of  the  committee.  If  the  whole  estate  is  in 
such  position  that  the  committee  cannot,  unaided  by  the  Lord 
Chancellor,  affect  it,  the  usual  penalty  is  £100,  If  the  com- 
mitteeship be  joint,  there  may  be  two  sets  of  sureties  ;  and  if  the 
usual  penalty  is  heavy,  there  may  be  more  sureties.  In  the  last 
case  the  sureties  may  execute  separate  bonds,  in  all  which  bonds 
the  committee  joins,  for  sums  together  equalling  the  entire 
penalty,  and  each  of  the  sureties  must  justify  in  the  sum  for 
which  he  is  bound.  (-)  It  is  the  duty  of  the  sureties  to  see  that 
the  committee  passes  his  accounts,  and  obeys  the  orders  of  the 
Lord  Chancellor  :  their  ignorance  of  his  default  in  this  respect 
will  not  excuse  them  from  payment  of  costs  of  proceedings  to 
enforce  obedience  by  him  of  such  orders. (3) 

It  was  held  by  the  Court  of  Exchequer  that  scire  facias  might 
issue  against  the  sureties  on  the  breach  by  a  committee  of  an 
estate  of  his  bond,  the  bond  being  within  the  Act  33  Hen.  8, 
c.  39,  s.  .50.(0 

It  is  declared  by  the  18th  General  Order  of  7th  Nov.,  1853, 

"  The  committee  of  the  estate  is  on  each  occasion  of  passing  his 
account,  and  also  whensoever  the  Masters  (")  may  so  require,  to 


(')  Sf^e  16     17  Vic.  c.  70,  s.  64. 

(,*)  Elmer,  28.  But  see,  as  to  the  necessity  of  nominal  security,  jRe  Bur- 
rmyhii,  2  Drn.  &  War.  207  ;  Re  Hicks  and  Re  Lee,  Shelf,  on  Lun.  2d  ed. 
193  ;  and  Re  Radcliffe,  1  C.  P.  Coop.  253. 

(')  He  hockey.  1  Phil).  509.  But  see  Dawson  v.  Raynes,  2  Russ.  466  ; 
and  LwUjater  t.  Channell,  3  M.  ft  G.  175. 

Q)  R.  V  Chambers,  11  M.  &  W.  776.  As  to  the  jurisdiction  on  pro- 
cee>lin!5s  against  oommittees  on  their  security,  see  1  Coo.  t.  Colt.  200. 

(')  -id  G.  ().,  llh  Nov.,  1853. 
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satisfy  the  Masters  that  his  sureties  are  hving,  and  that  neither  of 
them  has  been  declared  bankrupt  or  insolvent,  and  in  default  thereof 
the  Masters  are  to  require  him  to  enter  into  fresh  security  within  such 
time  as  they  shall  fix." 

And  by  the  45th  General  Order,  7th  Nov.,  1853  : 

"  Wliere  a  committee  enters  into  a  fresh  security,  upon  the  same 
being  duly  perfected,  and  upon  the  balance  then  due  by  the  committee 
being  paid  or  secured  to  the  satisfaction  of  the  Masters,  (')  the  security 
theretofore  in  force  is  to  be  discharged." 

And  by  the  46th  General  Order,  7th  Nov.,  1853  : 

"Where,  under  or  in  pursuance  of  these  orders,  or  any  special 
order,  the  security  of  a  committee  of  the  estate  or  a  receiver  is  to 
be  discharged,  then,  in  the  case  of  a  bond,  the  Masters  {^)  are  to 
deliver  up  the  same  to  be  vacated  and  cancelled  ;  and  in  the  case  of 
a  recognizance,  the  Masters  are  by  certificate  to  direct  the  clerk  of 
the  enrolments  of  the  Court  of  Chancery  to  attend  the  Master  of  the 
Rolls,  with  the  enrolment  of  the  recognizance  to  be  vacated  and  dis- 
charged, and  such  clerk  is  by  virtue  of  such  certificate  to  t^ttend 
accordingly.  And  in  the  case  of  security  having  been  given  in  -the 
whole  or  in  part,  by  a  sum  of  money  or  stock  being  brought  into 
court,  the  Masters  are  by  report  to  approve  the  payment  or  transfer, 
in  such  manner  as  the  committee  or  receiver  may  request,  and  as  may 
seem  proper,  of  the  sum  of  money  or  stock  so  brought  in  as  aforesaid, 
and  of  all  stock  dividends,  and  accumulations  of  dividends,  produced 
by  or  arising  from  the  same ;  and  on  such  report  being  confirmed, 
such  payment  or  transfer  is  to  be  made  accordingly  by  or  with  the  pri- 
vity of  the  Accountant-General  as  the  case  may  require." 

The  security,  when  unnecessarily  large,  may  be  reduced.  By 
the  19th  General  Order,  7th  Nov.,  1853,  it  is  declared  : 

"  The  security  of  the  committee  of  the  estate  may  be  from  time  to 
time  on  request  reduced  to  an  amount  correspondine:,  in  the  judgment 
of  the  Masters,(3)  with  the  condition  for  the  time  being  of  the  estate 
and  effects  of  the  lunatic,  and  the  dividends,  interest,  and  annual  pro- 
duce thereof,  and  he  is  to  be  at  hberty  to  enter  from  time  to  time  into 
fresh  security  accordingly,  to  the  approbation  of  the  Masters,"(-') 

On  the  other  hand,  the  security  of  the  committee  of  the  estate 
may  be  from  time  to  time  increased  ;  but  in  an  old  case,  on  a 
petition  by  a  committee  to  have  his  bond  delivered  up  and  to 


(')  3d  G.  0.,  1th  Nov.,  1853. 
(«)  Ibid. 
Ibid. 

(*)  See  Ex  parte  Northleigh,  2  Ves.  sen.  673  ;  aaJ  Re  Palmer,  Sheit.  on 
Lua.  2d  ed.  196. 
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change  the  security  by  giving  a  greater.  Lord  Hardwicke,  C, 
said,  "  Though  it  had  an  appearance  of  benefit  to  the  lunatic's 
estate,  and  though  he  would  grant  this,  yet  he  gave  notice  that 
he  would  not  encourage  applications  of  this  kind,  as  they  might 
be  of  dangerous  consequence  ;  for,  suppose  the  bond  delivered  up, 
and  there  happened  to  be  a  concealment  of  any  part  of  the  estate 
on  taking  the  account,  if  the  lunatic  afterwards  recovered  he 
could  have  no  remedy  for  that  for  the  time  past,  and  those 
accounts  frequently  are  very  superficially  taken  and  cannot  be 
otherwise."  (1) 

The  16  &  17  Vic.  c.  70,  also  provides  : 

Sec.  LXIV.  Where  it  is  desired,  and  the  Masters  {')  allow  that  the 
approved  committee  of  the  estate  should  in  lieu  of  giving  security  in 
the  manner  now  usual  by  bond  or  recognizance  with  sureties,  give 
security  m  the  whole  or  part  by  bringing  into  Court  an  adequate 
sum  of  money  or  stock,  the  Masters  may  by  certificate  direct 
or  give  Hberty  for  the  payment  mto  the  Bank  of  England,  with 
the  pnvity  of  the  Accountant-General  of  the  Court  of  Chancery,  to 
the  credit  of  the  matter  of  the  lunatic  (3)  of  any  sum  of  money,  or  the 
transfer  mto  the  name,  and  with  the  privity  of  the  said  Accountant- 
treneral,  in  trust  in  the  matter  of  the  lunatic  of  any  sum  of  stock 
and  may  specify  the  account  to  which  the  sum  of  money  or  stock 
IS  to  be  placed,  and  may  direct  how  any  money  is  to  be  invested  or 
how  any  dividends  (*)  are  to  be  applied,  and  such  payment,  transfer  (n 
mve.^tment,  and  appUcation  as  the  case  may  require,  shall  be  made 
by  vurtue  of  such  certificate,  and  the  Accountant-General  shaU 
declare  the  trust  of  the  sum  of  money  or  stock,  when  so  paid  or 
transferred  accordingly,  subject  to  the  order  of  the  Lord  Chancellor 
intrusted  as  aforesaid."  (*)  ' 

And 

Sec.  LXV.  Where  it  appears  expedient,  either  with  a  view  to  the 
rerluction  of  the  amount  of  the  security  of  the  committee  of  the  estate 
or  for  any  other  reason  the  Masters  (')  may,  without  order,  receive  or 
deliver  out  any  deed  or  security  belonging  to  the  lunatic,  («)  and  may 


(  )  Lord  Hardwicke,  C,  in  Ex  parte  PerHra,  2  Ves.  674. 
O  \f>  i(  \1  Vic.  c.  70,  8.  2. 
O  I'M. 
(♦)  Ibid. 

C)  In  this  Act,  onlesg  there  be  something  in  the  subject  matter  or  context 
repngnant  to  the  construction,  the  word  "  transfer  "  shall  be  construed  to 
comprehend  any  assignment,  payment,  or  other  disposition  :  10  <j-  17  Vic. 

U  ^  17  Vic.  e.  70,  ».  2. 
C)  Ibid. 
(')  Ibid. 
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by  certificate  direct  or  give  liberty  for  the  payment  into  the  Bank  of 
Eno-land,  with  the  privity  of  the  Accouutant-General  of  the  Court  of 
Chancery  to  the  credit  of  the  matter  of  the  lunatic  of  any  sum  of 
money  belonging  to  the  lunatic,  or  the  transfer  into  the  name  and 
■with  the  privity  of  the  said  Accountant-General  in  trust  m  the 
matter  of  the  lunatic  of  any  sum  of  stock  belonging  to  the  lunatic, 
and  such  payment  or  transfer  as  the  case  may  require  shall  be  made 
by  virtue  of  such  certificate,  and  the  said  Accountant-General  shall 
declare  the  trust  of  the  sum  of  money  or  stock,  when  so  paid  or 
transferred  accordingly,  subject  to  the  order  of  the  Lord  Chancellor, 
intrusted  as  aforesaid.  (') 

On  an  application  to  Lord  Cottenham,  C,  previous  to  the  passing 
of  16  &  17  Vic.  c.  70,  for  leave  to  deposit  with  the  Master  in  Lu- 
nacy, and  by  way  of  diminishing  the  amount  of  security  to  be  given 
by  the  committee  of  an  estate,  a  bond  not  yet  payable,  and  a 
bond  and  note  then  due  (part  of  the  estate),  the  Lord  Chancellor 
said  "  he  saw  no  objection  to  their  being  deposited  for  the  pur- 
pose of  reducing  the  amount  of  the  committee's  security,  but 
that  there  was  great  objection  to  the  money  remaining  in  its 
present  state  of  security,  and  as  the  consequence  of  depositing 
them  would  probably  be,  that  no  further  proceedings  would  be 
taken  the  order  should  direct,  that  the  bond  and  promissory 
note  which  were  now   payable  should  be  immediately  called 

If  the  committee  of  an  estate  is  unwilhng  to  give  security  by 
bringing  monev  or  stock  into  court,  he  should  attend  at  the  office 
of  the  Masters  with  office  copies  of  the  Report,  and  of  the  order 
or  fiat  confirming  it,  and  with  a  memorandum  of  the  names  and 
addresses  of  the  proposed  sureties,  of  the  names  and  addresses  o 
the  committees  of  the  person  and  estate,  and  of  the  residence  oi 
the  idiot,  lunatic,  or  person  of  unsound  mind.  (3) 

The  committee  of  the  person,  and  every  person  accountable  to 
the  estate  or  resident  beyond  the  jurisdiction,  are  disqualified  tor 
the  suretyship,  (*)  though  in  one  case  the  committee  of  the 
person  is  reported  to  have  been  accepted  as  surety.  («) 

The  Master,  when  satisfied  with  the  sureties,  prepares  the  bond 


(•)  16  ^  17  Vic.  c.  70,  s.  2. 
(3)  Elmer,  28. 

(5)  Ee  Burton,  18  Law  T.  8j. 


(»)  Re  Eagle,  2  PhiU.  201. 
(<)  Ibid. 
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and  one  or  more  affidavits  of  its  execution,  (^)  and  delivers  them 
to  the  solicitor  for  the  party  having  the  carriage  of  the  pro- 
ceeding, who  should  procure  the  execution  of  the  bond,  and  its 
attestation  by  two  witnesses,  one  of  whom  must  be  the  deponent 
in  the  affidavit ;  the  Master  signifies  his  approval  of  the  bond  by 
endorsing  it :  "  I  approve  of  this  bond  referred  to  in  my  certifi- 
cate in  the  above  matter,  dated  the  day  of  and 
gives  a  certificate  of  the  completion  of  the  security ;  upon  his 
givmg  this  certificate,  the  previous  order  or  fiat  appointing  the 
committees  of  the  person  and  estate  operates  as 

The  grant  of  the  custody  of  the  person  and  estate. 

Under  the  former  practice,  a  grant  of  the  custody  followed 
the  order  {•)  and  was  passed  under  the  Great  Seal ;  but  this 
having  been  found  to  be  an  expensive  process,  the  Act  16  &  1/ 
Vic.  c.  70,  declared  J 

Sec.  LXni.  In  case  Her  Majesty  shall  think  fit  to  authorize  the 
Lord  Chancellor,  intrusted  as  aforesaid,  (=)  to  make  orders  from  time 
to  time  for  the  custody  of  persons  already  found,  or  who  may  hereafter 
be  found  idiots  or  lunatics,  {*)  as  aforesaid,  and  of  their  estates,  without 
requiring  that  any  grant  or  commitment  of  such  custody  should  be 
passed  under  the  Great  Seal,  then  any  order  to  be  made  by  the  Lord 
Chancellor,  intrusted  as  aforesaid,  in  pursuance  of  such  authority, 
sliall  (as  to  the  custody  of  the  person  immediately,  and  as  to  the 
custody  of  the  estate  upon  the  Master's  certificate  of  completion  of 
the  committee's  security),  have  the  same  force  and  validity  as  a  grant 
and  commitment  of  the  custody  of  such  idiots  or  lunatics,  and  their 
estates,  would  have  had  in  case  the  same  had  been  made  under  the 
Great  Seal  by  virtue  of  any  authority  for  that  purpose  given  by  Her 
Majesty  to  the  Lord  Chancellor,  intrusted  as  aforesaid,  and  the  pro- 
visions of  this  Act  respecting  the  grant,  shall  be  deemed  to  extend  to 
any  order,  to  be  made  as  aforesaid. 

By  the  same  Act  it  is  also  provided  : 

Sec.  CXXI.  Where  it  appears  to  the  Lord  Chancellor,  intrusted  as 
atoresaid,  (-)  upon  a  report  of  the  Masters,  (=)  that  there  is  reason  to 


(')  See  forms,  Elmer,  106 — 108, 
1  hJhTu;  "'u"  ^'  "-^'^  -^'•"^'■^  ^-  Prodgers,  Skin.  178; 

P)  16  «r  17  Vic.  c.  70,  s.  2. 
(')  IMd. 

('•)  16  ^  17  Vic.  c.  70,  ».  2. 
(«)  Idid. 
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believe  that  the  unsoundness  of  mind  of  any  lunatic(')  so  found  by 
inquisition,  is  in  its  natare  temporary,  and  will  probably  be  soon  re- 
moved, and  that  it  is  expedient  that  temporary  provision  should  be 
made  for  the  maintenance  of  the  lunatic,  or  of  the  lunatic  and  the 
members  of  his  immediate  family  who  are  dependent  upon  him  for 
maintenance,  and  that  any  sum  of  money  arising  from  or  being  in  the 
nature  of  income  or  of  ready  money,  belonging  to  the  lunatic,  and 
standing  to  his  account,  with  a  banker  or  agent,  or  being  in  the  hands 
of  any  person  for  his  use  is  readily  available,  and  may  be  safely  and 
propei-ly  applied  in  that  behalf,  the  Lord  Chancellor  may  allow  thereout 
such  amount  as  he  may  think  proper  for  the  temporary  maintenance  of 
the  lunatic,  or  of  the  lunatic  and  the  members  of  his  immediate 
family  who  are  dependent  upon  him  for  maintenance,  and  may  in- 
stead of  proceeding  to  order  a  grant  of  the  custody  of  the  estate, 
order  or  give  liberty  for  the  payment  of  any  such  sum  of  money  as 
aforesaid,  or  any  part  thereof  to  such  person  as  he  may  under  the 
circumstances  of  the  case  think  proper  to  intrust  with  the  applica- 
tion thereof,  and  may  direct  the  same  to  be  paid  to  such  person 
accordingly,  and  when  received,  to  be  applied,  and  the  same  shall 
accordingly  be  applied  in  or  towards  such  temporary  maintenance  as 
aforesaid,  and  the  receipts  in  writing  of  the  person  named  in  the 
order  to  whom  payment  is  to  be  made  for  any  monies  payable  to  hun 
by  virtue  thereof,  shall  eflFectually  discharge  the  banker,  agent,  or 
other  person  paying  the  same  from  the  monies  therein,  respectively 
expressed  to  be  received,  and  they  respectively  are  hereby  directed  to 
act  upon,  and  obey  every  such  order,  and  the  person  so  receiving 
any  monies  shall  pass  an  account  thereof  before  the  Masters  when 
required." 

Where  a  person  found  lunatic  by  inquisition  had  died  before  a 
grant  of  his  estate.  Lord  Lyndhurst,  C,  refused  to  make  any 
order  as  to  the  liability  of  such  estate,  observing  that  he  was  not 
in  possession  of  it,  and  that  the  remedy  of  the  petitioner  was  by 
action.  {^) 

A  very  few  words  may  suffice 

As  to  the  jurisdiction  in  proceedings  after  the  grant  of  the 
custody  of  the  person  and  estate. 

The  Lord  Chancellor  after  the  grant,  acts  not,  it  is  said,  in  the 
affairs  of  an  idiot,  lunatic,  or  person  of  unsound  mind,  as  the 
delegate  of  the  Sovereign  under  the  royal  sign  manual,  but  by 
virtue  of  his  general  power  as  keeper  of  the  royal  conscience 


(1)  md. 

r-1  Re  Pinks,  12  Law  J.  N.  S.  Ch.  57.  „     ^     .  u  j  » 

H  Lord  Apsley,  C,  in  Ex  parte  Grimstnne,  Ambl  706.  Lord  Redes- 
dale  C,  in  Re  Fitzgerald,  2  Sch.  &  Lef.  468  ;  and  see  1  Coo.  t.  Cott.  199  n. 
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the  Lords  Justices  share  his  jurisdiction  in  lunacy  under  the 
authority  of  the  Act  16  &  17  Vic  c  70  ;  no  other  judge  shares 
it.  (1) 

The  next  point  for  consideration  seems  to  be 

The  management  of  the  estate  of  an  idiot,  lunatic,  or  person  of 
unsound  mind  found  so  by  inquisition. 

The  estate  is  managed  by  the  committee  thereof  as  a  bailiff  («) 
without  any  legal  interest  therein,  (3)  responsible  only  to  the 
Lord  Chancellor,  (*)  whose  duty  it  is  to  administer  the  estate  tan- 
quam  bonus  paterfamilias  making  every  advantage  fairly  to  increase 
and  improve  it  without  engaging  in  risks  and  dangerous  adven- 
tures, for  those  are  not  fit  enterprises  and  who  possesses  the 
discretion  of  a  landlord  in  the  management  of  the  realty.  (6) 

The  committee  of  an  estate  should  manage  it  as  the  owner 
himself  if  prudent  would  manage  it,(7)  if  by  his  carelessness  the 
estate  sustam  loss,  he  will  be  ordered  to  make  up  the  loss 
but  he  will  not  be  held  responsible  for  any  mistaken  step  in  the 
management,  if  taken  with  the  sanction  of  the  Master  in  Lunacy 
to  whom  the  affairs  of  the  estate  are  attached.  (9)  It  is  not  in 
the  power  of  the  committee  to  alter  the  nature  of  any  part  of 
the  estate;  he  may  not  even  mortgage  the  realty, (lo)  and  the 


(')  Re  Shorrocki,  1  M.  &  Cr.  31 ;  Re  Pridgaux,  2  M.  &  Cr,  640  •  Re 
bkerrett,  2  Dru.  &  W.  590 ;  Ames  v.  Parkinson,  2  Phill.  388  :  Norris  v 
Dudley,  16Beav.  364. 

5  P  B^'lO^""  ^'  ^  ;   Barton  v.  Langham, 

(')  Knipe  7.  Palmer,  2  Wils.  130;  Foster  v,  Marchant,  1  Vern    262  • 
Thorn  -■  Coward,  2  S>d.  124;    1  Ca.  in  Ch.  19,  153;  Darcie's  case, 
^"xv.  Dawson,  -tioj.  21 ;  Cook  v.  Darston,  4  Brownl.  & 
Gocld.  197;  Drury  •,.  Fitch,  Hatt.  16;  Blewitt's  case.  Ley.  47-  6  Vin 
Abr.  "  Ojpyhr  (G)  pi.  15  ;  1  Walk,  on  Copyh.  24.  ^      '  " 

(*)  Lord  Redesdale,  C,  in  Re  Fitzgerald,  2  Sch.  &  Lef.  438  ;  Ames  v 
Parkin-vm,  2  Phil!.  388  ;  1  Bl.  Com.  305.  ' 

C)  Lord  Loughborough,  C,  in  Oxeaden  v.  Lord  Complon,  2  Ves.  73  ;  Sir 
K.  .^agden,  C,  tn  Leitrim  v.  Enery,  6  Ir.  Eq.  R.  363. 

(  )  Sir  A.  Hart,  C,  \nRe  Ball,  1  Molloy.  Ml. 
,n  ir  L^"?hboroDgb.  C,  in  Oxenden  v.  Lord  Compton,  2  Ve.s.  71; 

and  Lord  Eldon,  m  Ex  parte  Whilbread,2  Meriv.  103.  Sir. John  Leanh.V.C. 

436.    rfir  A.  Hart,  C,  m  Re  Ball,  \  Moll.  14) 
{")  Er  parte  Hmndell,  2  De  G.  M.  &  G  92 
(')  Re  Brown.  1  M.  &  Gor.  205. 
('";  Foster  v.  Marchanl,  1  Vern.  262. 
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Lord  Chancellor  will  not  wantonly  or  unnecessarily  alter  its 
nature ;  on  the  contrary,  he  will  take  care,  for  the  owner's  sake, 
that  if  he  recover  he  shall  find  his  property  as  nearly  as  possible 
in  the  same  condition  as  he  left  it,(i)  Lord  Chancellor  Thurlow 
sitting  in  Lunacy  said,  "  The  Lord  Chancellor  ought  to  be  Tery 
"--reserved  in  changing  one  species  of  property  into  another,  and  to 
do  it  only  upon  pressing  occasions." (2)  On  an  application  for  the 
sale  of  the  life  interest  of  a  lunatic  in  large  family  estates,  Lord 
Brougham,  C,  used  similar  language  ;(^-^)  and  Lord  Loughborough 
laid  down  this  rule  :  "  Alteration  of  the  property  is  as  far  as 
possible  to  be  avoided,  consistently  with  the  idea  of  preserving 
the  proprietor's  interest." (*) 

Any  interference  with  the  management  of  the  committee  is  a 
contempt  of  the  Lord  Chancellor,  (5)  and  will  be  restrained  by  the 
Court  of  Chancery  (6) 

A  decree  against  an  idiot,  lunatic,  or  person  of  unsound  mind 
found  so  by  inquisition  in  respect  of  a  breach  of  trust  committed 
by  him  should  not  go  beyond  a  declaration  of  the  liabiUty  of  his 
estate,  and  an  order  that  the  committee  of  such  estate  should 
apply  to  the  Lord  Chancellor  for  leave  to  carry  into  effect  the 
declaration.  (7)  So  mucli  is  interference  with  the  management  of 
the  committee  of  an  estate  discountenanced  that  a  petition  pray- 
ing an  inquiry  as  to  the  propriety  of  the  payment  of  a  call  out 
of  a  lunatic's  estate  was  refused  because  the  committee  of  the 
estate  did  not  concur  in  the  prayer  and  when  an  inquiry  as  to 
the  propriety  of  the  renewal  of  a  lease  of  a  lunatic's  land  was 
directed  on  the  application  of  the  tenant  he  (the  tenant)  was 


(1)  Lord  Eldon,  C,  in  Ear  parte  Whitbread,  2  Meriv.  102,  103;  Sir  E. 
Sugden,  C,  ia  Lord  Leiirim  v.  Enery,  6  Ir.  Eq.  R.  363. 

(2)  Lord  Thurlow,  C,  in  Ex  parte  Bromfield,  1  Ves.  463. 

(3)  Lord  Brougham,  C,  in  Re  Frank,  Shell,  on  Lun.  2d  ed.  475. 

K)  Lord  Loughborough,  C.  in  Oxenden  v .  Lord  Campion,  2Ves.  /3.  See 
also  Lord  Hardwirke,  C.  in  Ex  parte  Annandale,  kxnhh  80;  and  Sn-  E. 
<«iio(ipn  C    in  Leiirim  v.  Enery,  6  Ir.  Eq.  R.  363 — 365. 

Lord  Truro,  C,  in  Re  Franks,  16  L.  T.  529 ;  Re  Ball,  2  Moll  146 

(A  Re  Grove  and  Re  Frank,  Shelf,  on  Lun.  2d  ed.  449;  Re  Creagh, 
1  Ball  &  B.  108 ;  Re  Chinnery,  1  Jo.  &  Lat.  90  ;  Re  Weaver,  2  M.  &  Cr. 
442 

f'^  Ames  V  Parkinson,  7  Beav.  379;  2  Phill.  388. 
B   i7nUcL,  15  Law  J.  Ch.  126.    And  soe  Re  Doolan,  2  Dru.  &  Warr. 
442  •  Lloyd  v.  ,  2  Dick.  460;  Colman  v.  Croker,  1  Ves.  160. 
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ordered  to  pay  the  costs  of  the  application  and  inquiry. (^) 
Sir  L.  Shadwell,  V.C.E.,  stayed  proceedings  in  a  suit  after  decree 
therein  when  a  commission  of  lunacy  had  issued  against  the 
plaintiff,  a/eme  covert,  who  sued  by  a  next  friend,  and  her  hus- 
band, being  a  defendant,  applied  to  stay  the  suit  pending  the  result 
of  the  commission;  in  making  the  order,  the  Vice-Chancellor 
observed,  "  The  only  question  is,  whether  I  shall  allow  a  sort  of 
fraud  (using  that  word  in  the  sense  in  which  it  is  used  in  this  Court) 
to  be  practised  on  the  jurisdiction  in  lunacy ;  primd/acie  there  is 
good  ground  for  supposing  that  the  suit,  instead  of  being  con- 
ducted by  the  next  friend,  will  be  conducted  under  the  jurisdiction 
in  lunacy,  therefore  nothing  ought  to  be  done  in  the  Master's 
office  until  the  Court  has  been  informed  what  has  been  the  result 
of  the  proceedings  under  the  commission  of  lunacy."  (-) 

It  seems  Lord  Eldon,  C,  would  have  had  no  hesitation  in 
directing  a  sale  in  lunacy  of  the  interest  of  any  idiot,  lunatic, 
or  person  of  unsound  mind  in  any  land  inconvenient,  ill  condi- 
tioned, &c.,  for  payment  of  debts,  if  such  proceeding  appeared 
to  be  for  the  benefit  of  the  person  non  compos  mentis ;  for  in  a 
reported  case  the  following  language  is  attributed  to  him  :  "  Had 
the  application  been  to  sell  a  part  of  the  real  estate  for  the  pay- 
ment of  debts,  the  Court  finding  that  the  maintenance  of  the 
lunatic  would  be  better  provided  for  and  his  advantage  promoted 
by  disposing  of  a  real  estate  inconvenient,  ill  conditioned,  &c., 
that  it  would  be  for  his  benefit  so  to  pay  the  debts  and  keep 
together  the  personal  estate,  would  have  no  difficulty  in  making 
such  an  application."  (') 

In  another  case  reported  by  Mr.  Shelford  in  his  work  on 
Lunacy,  the  committee  of  an  estate  was  directed  to  complete  a 
contract  for  the  purchase  of  land  contiguous  to  and  convenient  to 
be  held  with  the  estate,  however,  it  was  declared  that  the 
purchase-money  (which  came  out  of  the  rents  and  profits  of  the 
estate;  should  be  so  applied  without  prejudice  to  any  question 
on  the  death  of  the  lunatic  whether  the  same  was  real  or  personal 


(')  Iie  Doolan,  2  Dra.  &  W.  442. 
O  Hartleji  v.  Gilbert,  13  Sim.  596. 
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estate  of  the  lunatic,  and  it  was  referred  to  the  Master  to  settle  a 
proper  declaration  thereof  accordingly. (') 

The  Lord  Chancellor  may  apply  part  of  the  personalty  in  pay- 
ment of  debts,  and  in  redemption  of  land  tax  on  the  realty,  if  it 
is  a  benefit  to  the  estate  so  to  apply  the  personalty. 

Where  personalty  (part  of  the  estate)  is  applied  in  payment  of 
charges  on  realty  (other  part  of  the  estate),  or  in  payment  of 
debts  to  which  the  personalty  is  not  as  between  it  and  the  realty 
primarily  liable,  the  Lord  Chancellor  has  generally  taken  care  that 
the  personalty  applied  retains  its  character  either  by  conveying  the 
realty  in  trust  for  the  owner,  his  executors,  administrators,  and 
assigns,  (')  or  by  making  a  declaration  ;  {^)  in  an  Irish  case  where 
a  committee  of  the  estate  of  a  lunatic,  being  his  presumptive 
heir,  had  applied  the  surplus  rents  thereof  in  payment  of  a  mort- 
gage on  land  of  which  the  lunatic  was  seised  in  fee,  and  such 
payment  had  been  allowed  in  passing  the  accounts,  which  pro- 
ceeded on  that  footing  27  years  until  the  death  of  the  lunatic,  it 
was  held  by  Sir  E.  Sugden,  C,  that  the  next  of  kin  of  the  lunatic 
had  no  claim  on  such  land.  (5)  In  a  subsequent  case  the  same 
judge  said  that  he  would  not  permit  the  realty  to  be  relieved  at 
the  expense  of  the  personalty,  except  when  the  owner,  if  sane  and 
provident,  would  do  so.  i^) 

The  proper  time  to  decide  whether  the  heir  or  next  of  kin  of 
an  idiot,  lunatic,  or  person  of  unsound  mind  is  to  have  the  benefit 
of  a  payment  out  of  his  personalty,  is  when  the  payment  is  made  ; 
the  decision  ought  not  to  be  deferred  until  after  the  death  of  the 
person  non  compos  mentis,  for  although  his  recovery  may  render 
the  decision  unnecessary,  yet  it  can  do  no  harm,  and  the  Lord 
Chancellor  can  in  general  best  decide  the  question  when  the 
advance  is  required.  (7) 


(1)  Be  Drax,  Shelf,  on  Lun.  2d  ed.  254. 

f^l  Ear  uaWe  P/ji//!>«,  19  Ves.  119. 

Ex  parte  Degge,  1  Beatty,  270  ;  Ex  parte  Earl  Dighy,\  Jac.  &  • 
640;  and  Jac.  2357  J?^  parte  Hind,  Arabl.  706  ;  Re  FlUcroft,  Shelf,  on 

^■'n  '^ReEarTiisburne,  Shelf,  on  Lun.  2d  ed.  306;  Re  Cotion,\m  2,(^2. 
(S)  Newcnmbe  v.  Newcorr^he,  3  Ir.  Eq.  R.  414  ;  and  see  Lord  Lextnm  v. 

^"?7si5  E."  SngXllc,  in  Lord  Leitrim  v.  Enerp,  6  Ir.  Eq.  R.  365. 
C)  Ibid. 
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The  power  of  the  Lord  Chancellor  to  alter  the  estate  is  now 
more  clearly  defined  and  enlarged  by  16  &  17  Vic.  c.  70,  which 
has  several  provisions  on  the  subject.    It  is  thereby  enacted  : 

Sec.  CXVI.  'UTiere  it  appears  to  the  Lord  Chancellor,  intrusted  as 
aforesaid,(')  to  be  just  and  reasonable,  or  for  the  lunatic's  (2)  benefit,  he 
may  order  that  any  estate  or  interest  of  the  lunatic  in  land  or  stock,  {^) 
either  in  possession,  reversion, (■*)  remainder,  contingency,  or  expectancy, 
be  sold  or  charged  by  way  of  mortgage  (°)  or  otherwise  disposed  of,  as 
may  to  him  seem  most  expedient  for  the  purpose  of  raising  money  to 
be  appUed,  and  may  accordingly  order  that  the  money  when  raised 
may  be  applied,  for  or  towards  all  or  any  of  the  purposes  following  : — 

1.  The  payment  of  the  lunatic's  debts  or  engagements. 

2.  The  discharge  of  any  incumbrance  on  his  estates. 

3.  The  payment  of  any  debts  or  expenditure  incurred  or  made 
after  inquisition,  or  authorized  by  the  Lord  Chancellor,  in- 
trusted as  aforesaid,  to  be  incurred  or  made  for  the  lunatic's 
maintenance  or  otherwise  for  his  benefit. 

4.  The  payment  of  or  provision  for  the  expenses  of  his  future 
maintenance. 

5.  The  payment  of  the  costs  of  applying  for,  obtaining,  and 
executing  the  inquiry  and  of  opposing  the  same.(^) 

6.  The  payment  of  the  costs  of  any  proceeding  under  or  con- 
sequent on  the  inquisition,  or  incurred  under  order  of  the 
Lord  Chancellor  intrusted  as  aforesaid.  And 

7.  The  payment  of  the  costs  of  any  such  sale,  mortgage, 
charge,  or  other  disposition  as  is  hereby  authorized  to^be 
made. 

And  the  committee  of  the  estate  may  and  shall,  in  the  name  and  on 
behalf  of  the  lunatic,  execute,  make,  and  do  all  such  conveyances,  (') 

C)  16     17  Vic.  c.  70,  s.  2. 

O  I/Ad.  And  "  the  power  and  authorities  given  by  this  Act  to  the  Lord 
Chancellor  intrasted  as  aforesaid  shall  extend  to  all  land  and  stock  within  any 
of  the  dominions,  plantations,  and  colonies  of  her  Majesty  (except  Scotland 
and  Ireland) :"  16  ^  17  Vic.  c.  70,  *.  147. 

(')  '■'  In  this  Act,  unless  there  be  something  in  the  subject  matter  or  context 
repugnant  to  the  construction,  the  word  "  laud  "  shall  be  construed  to  compre- 
hend any  manor,  messuage,  tenement,  heredit  .ment,  or  real  property  of  whatso- 
ever tenure,  and  al=o  property  of  every  description  transferable  otherwise  than  in 
books  kept  by  any  company  or  society,  or  any  share  thereof  or  charge  thereon, 
or  estate  or  interest  therein  ;  and  the  word  "  stock"  shall  be  construed  to 
comprehend  any  fund,  annuity,  or  security  transferable  in  books  kept  by  any 
company  or  society,  or  any  money  payable  for  the  discharge  or  redemption 
thereof,  or  any  share  or  interest  therein  :  16  <&•  17  Vic.  c.  70  »  2 

(*)  Re  Burbulyi-,  3  M.  &  Gor,  3. 

{'■)  Re  Earl  of  PorUmoulh,  Shelf,  on  Lun.  2d  ed.  4G7.  And  see 
Re  Brand,  1  M.  &  K.  100  ;  Re  Skerretl,  2  Dru.  &  W.  335. 

(')  Re  Frank,  lie  Norria,  and  Re  Taylor,  Shelf,  on  Lu  II.  2d  ed.  134. 

(  )  "  In  this  Act,  unless  there  be  something  in  the  subject  matter  or  con- 
text repugnant  to  the  construction,  the  word  '  convt-yunce,'  shall  be  cons'tr  ucd 
to  comprehend  any  release,  snnender,  assignment,  or  other  assurunce,  includ- 
ing all  act^.  deeds,  and  things  necessary  for  making  and  perfecting  the  same  :" 
16  ^  17  Fie.  c.  70,  *.  2.  bib 
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deeds,  transfers,  and  things  relative  to  any  such  sale,  mortgage,  charge, 
or  other  disposition  as  aforesaid,  and  for  effectuating  this  present  pro- 
vision, as  the  Lord  Chancellor,  intrusted  as  aforesaid,  shall  order."(') 

By  the  same  Act  it  is  however  provided 

Sec.  CXLVI.  "  Nothing  in  this  Act  contained  shall  extend  to  sub- 
ject any  part  of  a  lunatic's  (^)  property  to  the  debts  or  demands  of  his 
creditors  further  or  otherwise  than  as  the  same  is  now  subject  thereto 
by  due  course  of  law." 

Another  provision  of  the  Act  16  &  17  Vic.  c.  70  is  as 
follows  : 

Sec.  CXXVII.  Where  a  lunatic  (')  is  entitled  to  a  lease  for  a  life  or 
lives,  or  for  a  terra  of  years,  either  absolute  or  determinable  on  a  death 
or  otherwise,  or  to  an 'underlease  of  whatsoever  nature,  and  it  appears 
to  the  Lord  Chancellor,  intrusted  as  aforesaid,  (")  to  be  desirable  and 
for  the  benefit  of  the  lunatic  or  his  estate,  that  the  lease  or  underlease 
should  be  disposed  of,  the  committee  of  the  estate  may,  in  the  name 
and  on  behalf  of  the  lunatic,  under  order  of  the  Lord  Chancellor,  sur- 
render, assign,  or  otherwise  dispose  of  the  lease  or  underlease  to  such 
person  for  such  valuable  or  nominal  or  other  consideration  upon  such 
terms,  by  such  conveyances,  and  in  such  manner,  and  shall  apply  the 
monies  (if  any)  arising  thereby  in  such  manner  as  the  Lord  Chancellor 
shall  order." 

Except  under  16  &  17  Vic.  c.  70,  s.  127,  the  Lord  Chancellor 
cannot,  in  the  exercise  of  his  jurisdiction  in  lunacy,  make  a  title 
to  a  purchaser  of  leasehold  belonging  to  a  person  found  idiot, 
lunatic,  or  of  unsound  mind,  beyond  the  life  of  such  person.  (*) 

By  the  56th  General  Order  of  7th  Nov.,  1853,  it  is  also  de- 
clared : 

"  Where  a  report  approving  of  the  sale  of  part  of  the  lunatic's  real 
or  leasehold  estate  is  confirmed,  the  purchaser  is  at  or  within  such 
time  as  the  Masters  (=)  shall  fix,  to  pay  the  purchase-money  for  the 
hereditaments  sold  into  the  bank  in  the  name  and  with  the  privity  of 
the  Accountant-General  to  the  credit  of  the  matter,  and  to  such  par- 
ticular account,  if  any,  as  the  Masters  may  appoint,  and  upon  the  same 
being  paid  in,  the  purchaser  is  to  be  let  into  possession  of  the  heredita- 
ments sold,  and  the  receipt  of  the  rents  and  profits  thereof  as  from 
such  day  as  the  Master  may  appoint.    And  the  committee  of  the 


(1)  See  also  16c^  17  Vice.  70,  ss.  119,  139 j  bbl/i  G.  0.,7ehNov.,  1853. 
(«)  See  16     17  Vic.  c.  70,  s.  2. 
(3)  Ibid. 

(*)  Ea;  parte  idkes,  8  Ves.  79 ;  Re  Haiford,  1  Jur.  524. 
(5)  3rf  G.  0.,  Nov.,  1853. 
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estate  is  fortliwith  in  the  name  and  on  behalf  of  the  lunatic  to  execute 
all  proper  conveyances,  assignments,  and  assurances  of  the  heredita- 
ments sold  unto  the  purchaser  and  his  heirs  or  his  executors,  adminis- 
trators, and  assig-ns,  or  as  he  or  they  shall  direct,  to  be  settled  by  the 
Masters,  and  due  notice  given  of  attending  the  Masters  is  to  be  given 
to  all  parties  intere3ted."(') 

By  16  &  17  Vic.  c.  70,  it  is  also  enacted  : 

Sec.  CXVn.  "  In  case  of  a  charge  or  mortgage  being  made  under 
this  Act  upon  an  interest  in  contingency,  or  in  reversion,  remainder,  or 
expectancy,  for  the  expenses  of  J'uture  maintenance,  the  Lord  Chan- 
cellor, intrusted  as  aforesaid, f)  may  direct  the  same  to  be  payable  and 
paid  either  contingently,  if  the  interest  charged  be  a  contingent  one,  or 
upon  the  happening  of  the  event,  if  the  interest  be  depending  on  an  event 
which  must  happen,  and  either  in  a  gross  sum,  or  in  annual  or  other 
periodical  sums,  and  at  such  times,  in  such  manner,  and  either  with 
or  without  interest,  as  he  shall  deem  expedient,  and  any  charge  already 
made  which  would  have  been  valid  if  made  after  this  Act,  shall  be, 
and  is  hereby  declared  to  be  valid." 

The  Court  will  not,  it  seems,  interfere  for  the  payment  of  the 
debts  by  a  sale  of  the  lands,  where,  after  the  death  of  the  person 
non  compos  mentis,  the  lands  are  given  over  to  others,  (3)  and 
the  Lord  Chancellor  would  not,  under  section  116  of  the  Act 
16  &  17  Vic.  c.  70,  sell,  charge,  or  dispose  of  the  estate  or  inte- 
rest of  the  debtor,  in  land  or  stock,  except  for  the  purposes  in 
that  section  specified ;  {*)  further,  the  section  does  not,  it  seems, 
apply  if  the  idiot,  lunatic,  or  person  of  unsound  mind  is  dead 
after  inquisition  finding  him  to  be  non  compos  mentis,  but  pre- 
viously to  the  appointment  of  a  committee  of  his  estate. (5)  A 
committee  of  an  estate,  tenant  for  life  of  lands  yielding  ^64000  per 
annum,  and  father  of  the  lunatic  to  whom  the  lands  were  limited 
in  tail  next  in  remainder,  petitioned  that  ^6250,  the  maintenance 
allowance  of  the  lunatic,  might  be  charged  on  his  remainder.  In 
the  absence  of  any  evidence  as  to  how  many  living  children  the 
father  had.  Lord  Cranworth,  C,  refused  an  order,  apparently 
on  the  ground  that  the  father  might  have  ample  means  himself 


(')  See  16     17  Vic.  c.  70,  ».  13'J. 

16  Sr  17  Vic.  c.  70,  t.  2. 
(')  Lord  Brongham,  C,  in  Re  Brand,  1  M.  &  K.  I!j0.    And  see  Re 
Penntj,  Shelr.  on  Lnn.  2(1  ed.  469  ;  Re  Skerrett,  2  Dr.  &  W.  585. 
{*)  Re  Vavasour,  3  M.  &  Got.  277. 

(»)  Re  Tubb,  1  Jur.  653;  Ke  Pink,,  Law  J.  Ch.  1843,  57. 
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to  provide  such  maintenance,  and  that,  if  he  had,  he  ought  to 
provide  it.  Q-) 

In  one  case  the  committee  of  an  estate  was  himself  allowed  to 
purchase  lands  part  of  the  estate.  (2) 

All  the  costs  occasioned  by  an  inquiry  as  to  the  propriety  of  a 
sale  of  part  of  the  estate  to  a  Railway  Company,  purchasing  under 
the  Lands  Clauses  Consolidation  Act,  fall  on  the  company.  {^) 

Although  an  alteration  of  the  property  of  a  lunatic  or  person 
of  unsound  mind  be  beneficial  to  him,  yet,  if  the  benefit  is 
small,  and  the  alteration  would  disappoint  intentions  expressed 
by  him  prior  to  his  insanity,  (*)  the  Lord  Chancellor  will  not  sanc- 
tion such  alteration  ;  e.  g.  where  a  Master  in  Lunacy  had  re- 
ported that  it  would  be  for  the  benefit  of  a  lunatic  that  certain 
furniture,  part  of  his  property,  and  by  his  will  specifically  be- 
queathed, should  be  sold,  the  Lord  Chancellor  refused  to  defeat 
the  bequest  by  directing  a  sale  of  the  furniture.  (^) 

Further,  the  Lord  Chancellor  will  not  unnecessarily  change  the 
legal  estate  of  an  idiot,  lunatic,  or  person  of  unsound  mind 
into  an  equitable  interest,  or  vice  versd.  (^) 

Lord  Cottenham,  C,  speaking  of  the  estate  of  a  lunatic,  said 
"  If  the  personalty  is  applied  in  the  purchase  of  land,  it  would 
be  right  that  the  personalty  should  retain  its  character."  (J) 

This  principle  was  adhered  to  in  a  case  mentioned  by  Mr.  Shel- 
ford  in  his  valuable  work  on  Lunacy,  where,  part  of  a  lunatic's 
personalty  having  been  applied  in  rebuilding  on  his  lands  (re- 
building may  be  tantamount  to  a  purchase  of  land,  (s)  and  was  so, 
I  assume,  in  this  case),  it  was  ordered  that  the  sum  of  money  ex- 
pended should  be  considered  and  taken  as  a  charge  upon  the 
lauds.  (9) 

Where  the  Lord  Chancellor  has  found  it  to  contribute  to  the 


(1)  Re  Pugh,  3  De  G.  M.  &  G.  418. 

(2)  Butcher,  Shelf,  on  Lun.  2d  ed.  479. 

(3)  lie  Gawan  Taylor,  1  M.  &  Gor.  210;  Re  Walker,  7  Ra.  Ca.  12J. 
And  see  Be  South  Wales  Railway  Company,  14  Beav.  421. 

(••)  Holmes  v.  Goodworth,  Law  J.  Cli.  1829,  128. 

(5)  Ex  parte  Haycock,  5  Russ.  154. 
(^)  Ex  parte  Jermyn,  3  Svranst.  131  n. 

C)  Lord  Cottenham,  C,  ia  Re  Badcock,  4  M.  &  Cr.  440. 

(6)  Re  Badcock.  4  M.  &  Cr.  440. 

Ra  Harris,  Shelf,  on  Lun.  2d  ed.  276. 
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interest  of  the  proprietor  to  alter  the  nature  of  his  estate,  that 
has  been  thought  so  good  a  reason  for  it  as  to  exclude  all  con- 
siderations of  hardship,  or  an  equity  between  the  proprietor's 
representatives,  (i)  The  property,  duly  converted,  must  be  taken 
in  the  state  and  character  in  vehich  it  is  found  at  the  death  of  the 
proprietor.  (2)  Lord  Eldon,  C,  is  reported  to  have  said,  "  A 
case  has  occurred  of  a  lunatic,  seised  ex  parte  paternd  of  estate 
A.,  and  ex  parte  maternd  of  estate  B.,  the  latter  being  subject  to 
a  mortgage  ;  and  timber  being  cut  upon  A.  having  been  applied  in 
discharge  of  the  mortgage  upon  B.,  it  was,  on  a  question  between 
the  heirs,  held,  that  it  was  not  to  be  recouped  (3)."  It  may  be  ob- 
served that,  if  the  timber  was  part  of  the  general  rental,  it  was 
in  the  nature  of  personalty. 

If  the  committee  of  an  estate,  entitled  in  remainder  to  realty 
part  thereof,  and  preferring  his  own  interest  to  that  of  the  person 
non  compos  mentis,  unnecessarily  expends  personalty,  part  of  the 
estate,  on  the  realty,  he  may  be  ordered  to  restore  out  of  his  own 
pocket  to  the  personal  estate  the  value  of  the  personalty  so 
expended.  (■*) 

The  Lord  Chancellor  will  order  the  felhng  of  timber  on  the 
land  if  proper  to  be  felled  in  cases  where  timber  makes  part  of 
the  rental  there  is  no  doubt  that  it  is  the  duty  of  the  Lord  Chan- 
cellor to  continue  the  usual  management  of  the  estate  by  felling 
the  timber,  it  being  fruit  of  the  realty  which,  if  not  gathered, 
would  be  lost.  (6) 

The  Lord  Chancellor  frequently  orders  the  savings  out  of  the 
realty  to  be  laid  out  in  repairs  of  the  realty,  (7)  and  to  discharge 
incumbrances  on  the  realty.  (0)  The  Lord  Chancellor  will  also 
sanction  the  expenditure  of  part  of  the  personalty  in  ordinary  and 


(')  Lord  Tharlow,  C,  in  Ex  parte  Bromfield,  1  Ves.  463  ;  Oxenden  t 
X-ord  Cornptoyt,  2  Ves.  69.  See  alho  Inwood  v.  Twyne,  2  liden  151  n 
And  see  Flnnot,an  v.  Flanagan,  cited  by  Sir  T.  Seweil,  M.R.,  in  Fletcher  v! 
Agklmmer,  1  Bro.  C.  C.  500. 

(')  Browne  v.  (irrjomhridyn,  i  Mad.  501. 

(')  Ez  parte  Phillipi,,  19  Ves.  12.3. 

(*J  Ex  parte  Ludlow,  2  Atic.  407. 

('•)  Lord  f;idon,  C,  in  Ex  parte  PliHlips.  19  Ves.  118. 

C)  Lord  Longhhorough,  C,  in  Oxenden  v.  Lord  Compton.  2  Ves.  71. 

C)  Lord  Hardwicke,  C,  in  Serr/enon  v.  S'ealeij,  2  Atk.  414. 

(')  Ibid.    And  Lord  Apsiey,  C,  in  Ex  parte  Grimstone,  Aaibl.  708. 
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necessary  repairs  of  the  realty  ;(i)  but  Lord  Cottenham,  C,  refused 
to  sanction  the  expenditure  of  accumulations  of  a  lunatic's  income 
in  drainage  and  permanent  repairs  of  property  of  which  the  lunatic 
was  tenant  for  life  only  with  remainder  to  his  brother,  observing, 
"  If  the  remainderman  had  been  the  son  of  the  lunatic,  there  might 
have  been  some  ground  for  it,  but  I  cannot  sanction  payment  out  of 
the  lunatic's  property  for  drainage  and  repairs  which  are  to  benefit 
his  brother."  (2)  Lord  Hardwicke,  C,  is  also  reported  to  have  said 
in  a  case  of  Sergeson  v.  Sealey,  "  There  have  been  applications  to 
this  court  to  lay  out  part  of  the  personal  estate  of  a  lunatic  in  re- 
pairs, or  even  upon  improvements  of  his  real  estate,  and  the  Court 
have  allowed  it  if  the  next  of  kin  at  that  time,  who,  if  he  was 
dead,  would  be  entitled  to  his  personal  estate,  do  not  show  any 
reason  against  it,  and  such  an  order  of  the  Court  has  been  even 
binding  upon  other  persons  who  were  not  consenting  to  the  order 
at  the  time  it  was  made,  but  happened  to  be  the  next  of  kin  at 
the  lunatic's  death."(3)  In  a  subsequent  case  Lord  Chief  Justice 
de  Grey  remarked,  "  Money  may  be  laid  out  in  improvements  if 
we  trust  the  case  of  Sergeson  v.  Sealey,  2  Atk."  (•*)  Lord  Lough- 
borough, C,  speaks  out  more  clearly :  "  Whatever  tends  towards 
ordinary  improvement  it  is  strictly  the  duty  of  the  administrator 
to  do,  considering  only  the  immediate  interest  of  the  proprietor 
of  the  estate.  But  when  I  am  laying  down  this  so  generally,  I 
must  be  understood  to  do  it  with  this  guard,  that  great  care  must 
be  taken  that  nothing  extraordinary  is  to  be  attempted,  as  estates 
to  be  bought  or  interests  to  be  disposed  of."  {f) 

The  committee  of  an  estate  should  not,  without  the  previous 
sanction  of  the  Lord  Chancellor,  expend  a  considerable  part  of 
the  personalty  in  repairs  or  improvements  of  the  realty  if  he 
do  so,  a  subsequent  inquiry  as  to  the  propriety  of  such  expendi- 
ture may  be  directed,  and  then  he  will  be  ordered  to  pay  the 

(')  Re  Badcock,  4  M.  &  Cr.  440  ;  and  Lord  Apsley,  C,  in  Ex  parte 
Grimstone,  Ambl.  708. 

Re  Clarke,  2  Phill.  284.    See  now,  however,  16  ^  17  Vic.  c.  70, 

*'  (3)^Lord  Hardwicke,  C,  in  Sergeson  v.  Sealey,  2  Atk,  414. 
(*)  Ex  parte  Grimstone,  4  Bro.  C.  C.  238,  n. 

(■5)  Lord  Loughborough,  C,  in  Oxendeii  v.  Lord  Campion,  2  Ves.  72. 

(«)  Anon.  10  Ves.  104;  Ex  parte  Marion,  11  Ves.  .397;  Attorney- 
General  V  Vigor,  11  Ves.  563;  Re  Churchill,  3  Jur.  719;  Re  Buckle, 
Law  J.  Ch.  1839,  264  ;  Re  Brown,  1  M.  &  Gor.  205. 
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costs  of  the  inquiry.  (^)  In  one  case,  where  a  person  non  compos 
mentis  was  tenant  for  life  and  the  committee  of  his  estate  ex- 
pended ^64000,  part  of  his  personalty,  upon  his  realty  without 
the  previous  sanction  of  the  Lord  Chancellor,  and  the  remainder- 
men consented  to  take  a  certain  part  of  the  expenditure  on  them- 
selves, an  inquiry  was  directed  as  to  the  propriety  of  such 
expenditure,  regard  being  had  to  the  proportion  that  ought  to 
fall  upon  the  inheritance,  and  what  proportion  the  owners  of  the 
inheritance  consented  to  take  on  themselves. (2)  And  where  the 
committee  of  an  estate,  having  obtained  the  sanction  of  the  Lord 
Chancellor  to  an  expenditure  of  36790  for  rebuilding  a  farm- 
house, laid  out  ^61052  in  building  a  Zar^er  farm-house  on  another 
site,  the  excess  was  disallowed,  though  a  Master  in  Lunacy 
reported  that  the  actual  expenditure  had  been  beneficial  to  the 
estate.  (^) 

To  remove  all  obstacles  to  an  outlay  beneficial  to  the  person 
non  compos  mentis  of  his  personalty  in  permanent  improvement 
of  his  realty,  it  is  now  provided  by  16  &  17  Vic.  c.  70  : 

Sec.  CXVIII.  "  Where  it  appears  to  the  Lord  Chancellor,  intrusted 
aa  aforesaid,  (*)  to  be  for  the  lunatic's  {^)  benefit,  he  may  order  the 
whole  or  any  part  of  any  monies  expended  or  to  be  expended  under  his 
order  for  the  -permanent  improvement,  security,  or  advantage  of  the 
land  of  the  lunatic  or  of  any  particular  part  thereof,  shall,  with  interest, 
be  a  charge  upon  and  be  raisable  out  of  the  lunatic's  estate  and  interest  in 
the  land  or  such  particular  part  thereof  as  aforesaid,  but  so  that  no  right 
of  sale  or  foreclosure,  during  the  hfetime  of  the  lunatic,  be  given  or  ac- 
quired under  or  by  virtue  of  the  charge,  and  the  interest  shall  be  kept 
down  during  the  lunatic's  lifetime  out  of  the  income  of  his  general  estate, 
33  far  as  the  same  shall  be  sufficient  to  bear  it ;  and  the  committee  of 
the  estate  may  and  shall,  in  the  name  and  on  behalf  of  the  lunatic, 
execute  and  do  all  such  conveyances  and  things  for  effectuating  this 
present  firovision  as  the  Lord  Chancellor,  intrusted  as  aforesaid,  shall 
order,  and  such  charge  may  be  made  either  to  some  person  advancing 
the  money,  or,  if  the  money  is  paid  out  of  the  lunatic's  general  property, 
to  some  person  as  a  trustee  fof  him,  as  part  of  his  personal  estate.''^) 

And 

Sec.  CXIX.  "  On  any  monies  being  raised  by  such  sale,  mortgage. 


(')  Re  Langham,  1  Coop.  t.  Cott.  228  ;  Re  Brown,  1  M.  &  Gor.  205. 
(')  Ex  parte  Hilberi,  11  Ve?.  563, 
(»)  Re  Lanr/ham,  2  Phill.  299. 
0)      ^-  17  Vic.  c.  70,  «.  2. 
(*)  Ibid. 

O  See  16  ^  17  Vic.  c.  70,  s.  139. 
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charg-e,  or  other  disposition  of  land  made  in  pursuance  of  any  of  the  fore- 
going^') provisions,  the  person  whose  estate  is  sold,  mortgaged,  charged, 
or  otherwise  disposed  of,  and  his  heirs,  next  of  kin,  devisees,  legatees, 
executors,  administrators,  and  assigns,  shall  have  such  and  the  like 
interest  in  the  surplus  monies  remaining  after  the  purposes  for  which 
the  monies  have  been  raised  shall  have  been  answered  as  he  or  they 
would  have  had  in  the  estate  if  no  sale,  mortgage,  charge,  or  other 
disposition  thereof  had  been  made,  and  the  surplus  monies  shall  be 
of  the  same  nature  and  character  as  the  estate  sold,  mortgaged, 
charged,  or  otherwise  disposed  of,  and  the  Lord  Chancellor,  intrusted 
as  aforesaid,  {^)  may  make  such  orders  and  direct  such  conveyances, 
deeds,  and  things  to  be  executed  and  done  (which  may  and  shall  ac- 
cordingly be  executed  and  done)  as  may  be  necessary  for  the  effectu- 
ating this  present  provision,  and  for  the  due  application  of  the  surplus 
monies." 

Where  the  "heir  of  an  intestate  had,  by  reason  of  his  own  lunacy, 
been  prevented  from  electing  in  what  character  he  would  take 
such  monies,  it  was  held  under  an  Act  somewhat  similar  to  the 
Act  16  &  17  Vic.  c.  70,  that  the  monies  devolved  on  the  death 
of  such  heir  as  realty; (3)  the  55th  General  Order  of  7tb  Nov. 
1853,  has  also  declared  that 

"Where  it  is  ordered  that  the  committee  be  at  liberty  to  raise,  by 
mortgage  of  any  part  of  the  lunatic's  estate,  a  sum  of  money  for  any 
purpose,  the  Masters  (■•)  are  to  settle  and  approve  of  a  proper  mortgage  ; 
and  the  committee,  upon  payment  to  him  or  as  may  be  directed  of  the 
amount  to  be  raised,  is,  in  the  name  and  on  the  behalf  of  the  lunatic, 
to  execute  the  mortgage  when  so  settled  and  approved  of,  and  to  do  all 
such  other  acts  as  shall  be  necessary  to  effectuate  the  same  ;  and  the 
comroittee  is,  out  of  the  rents,  profits,  and  produce  of  the  lunatic's 
estate,  to  pay  and  keep  down  the  interest  on  the  mortgage." 

When  the  right  to  elect  between  sinking  and  keeping  up  a 
charge  on  his  realty  comes  to  an  idiot,  knatic,  or  person  of  un- 
sound mind  found  so  by  inquisition,  the  Lord  Chancellor  will,  on 
his  behalf,  elect  to  do  that  which  is  most  beneficial  for  him,  with- 
out regard  to  the  benefit  of  his  representatives  ;  (5)  so  when  a 
right  to  elect  between  taking  realty  or  personalty  in  its  actual 
state  or  in  the  character  impressed  thereon  in  equity  comes  to 


(1)  16  8f  17  Vic.  c.  70,  ss.  116,  117,  118. 

(2)  16  A-  17  Vic.  c.  70,  s.  2. 

(3)  9  Geo.  4,  c.  78 ;  Re  Wharton,  5  De  G.  M.  &  G.  33. 
{*)  3  G.  0.,  7ih  Nov.,  1853. 

(»)  Compton  V.  Oxenden,  4  Bro.  C.  C.  397. 
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such  a  person  however,  the  Lord  Chancellor  will  only  elect 
if  the  election  is  heneficial  to  such  person. (2) 

It  is  also  provided  by  the  Act  16  &  17  Vic.  c.  70, 

Sec.  CXXII.  "  ViHiere  a  person  having-  contracted  to  sell,  mort- 
pge,  let,  divide,  exchange,  or  otherwise  dispose  of  any  land  afterwards 
becomes  Iunatic,(^)  and  the  contract  is  not  disputed,  and  is  such  as  the 
Lord  Chancellor  intrusted  as  aforesaid(*)  thinks  ought  to  be  performed, 
or  a  specific  performance  of  the  contract,  either  wholly  or  so  far  as  the 
same  remains  to  be  performed,  has  been  decreed  or  ordered  by  the 
Court  of  Chancery,  either  before  or  after  the  lunacy,  the  committee  of 
the  estate  may,  in  the  name  and  on  behalf  of  the  lunatic,  under  an 
order  of  the  Lord  Chancellor  intrusted  as  aforesaid,  on  the  apphca- 
Uon  of  the  party  claiming  the  benefit  of  the  contract  with  the  lunatic, 
or  any  plamtifF  in  the  suit,  receive  and  give  an  effectual  discharge  for 
the  money  payable  to  the  lunatic,  or  so  much  thereof  as  remains 
unpaid,  and  make  such  conveyance  of  the  land  to  such  person  and  in 
such  manner  as  the  Lord  Chancellor  intrusted  as  aforesaid  may  order." 

The  committee  of  the  estate  of  a  person,  having  a  limited 
estate  m  knd,  may  execute  the  powers  vested  in  such  person  of 
leasing  such  land,  for  by  the  Act  16  &  17  Vic.  c.  70,  it  is 
enacted : 


bee.  CXXXIII.  "  Where  a  lunatic  has  a  hmited  estate  only  in  land 
and  any  power  whatsoever  of  leasing  the  same  is  vested  in  him,  the 
committee  of  his  estate  may  and  shall,  from  time  to  time,  in  the  name 
and  on  behalf  of  the  lunatic  under  order  of  the  Lord  Chancellor  in- 
trusted as  aforesaid,  execute  the  power  to  such  extent  and  in  such 
manner  35  the  order  shall  direct,  and  all  fines,  premiums,  and  sums  of 
money  (if  any)  received  for  or  upon  the  granting  of  anv  lease  under 
this  present  provision,  shall  be  applied  and  disposed  of  in  manner 
directed  in  section  135  of  this  Act,  respecting  the  fines,  premiums,  and 
sums  of  money  therein  mentioned." 

And  the  committee  of  an  estate  may  also,  on  behalf  of  the 
rum  compos  mentis  owner  thereof,  and  with  the  sanction  of  the 
Lord  ChanceUor,  renew  leases,  the  language  of  the  same  Act 
being 

Sec  CXXXIV  "  Where  a  lunatic  is  entitled  or  has  a  right  to  renew, 
and  either  it  would  be  for  his  benefit  to  renew,  or  he  might,  in  pur- 


(')  Athby  V.  Palmer,  1  Meriv.  301. 

C)  Campion  v.  Oxenden,  4  Bro.  C.  C.  397  ;  AMy  v.  Palmer,  1  Meriv. 
O  16,^  17  Vice.  70,  «.  2. 
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snance  of  any  covenant  or  agreement,  if  not  under  disability,  be  com- 
pelled to  renew  a  lease  made  for  a  life  or  lives  or  for  a  term  of  years, 
either  absolute  or  determinable  on  a  death  or  otherwise,  the  committee 
of  his  estate  may,  in  his  name,  under  an  order  of  the  Lord  Chancellor 
intrusted  as  aforesaid,  upon  the  application  of  the  committee  or  of  any 
person  entitled  to  the  renewal,  accept  a  surrender  of  the  lease  and 
execute  a  new  lease  of  the  premises  comprised  in  the  surrendered  lease 
for  such  number  of  lives  or  for  such  term  or  terms  of  years  determinable 
upon  such  number  of  lives,  or  for  such  term  or  terms  of  years  absolute 
as  was  or  were  mentioned  or  contained  in  the  lease  surrendered  at  the 
making-  thereof  or  otherwise,  as  the  Lord  Chancellor  intrusted  as 
aforesaid  shall  order,  but  so  that  no  renewed  lease  be  executed  by 
virtue  of  this  Act  in  pursuance  of  any  covenant  or  agreement,  unless 
the  fine  (if  any)  or  such  other  sum  of  money  (if  any)  as  ought  to  be 
paid  on  renewal,  and  such  things  (if  any)  as  ought  to  be  performed 
in  pursuance  of  the  covenant  or  agreement  by  the  lessee  or  tenant,  be 
first  paid  and  performed,  and  a  counterpart  be  duly  executed  by  the 
lessee." 

Before  the  passing  of  the  Act  16  &  17  Vic.  c.  70  it  was  held 
that,  where  an  idiot,  lunatic,  or  person  of  unsound  mind  was 
bound  to  renew  a  lease,  an  application  to  the  Lord  Chancellor 
for  his  sanction  to  such  renewal  should  be  by  the  committee  of 
the  lessor's  estate,  and  the  costs  of  application  should  come  out 
of  the  estate. (') 

It  seems  that  the  application,  if  there  is  a  suit,  should  be  en- 
titled in  the  lunacy  and  suit.  (2) 

The  Act  16  &  17  Vic.  c.  70,  also  contains  these  provisions: 

Sec.  CXXXV.  "  All  fines,  premiums,  and  sums  of  money  received 
upon  renewal  shall  after  deduction  of  all  necessary  incidental  charges 
and  expenses  be  paid  to  the  committee  of  the  estate,  and  be  applied 
for  the  lunatic's  benefit,  as  the  Lord  Chancellor  intrusted  as  aforesaid 
shall  order ;  but  upon  the  lunatic's  death,  all  such  monies  as  have 
arisen  by  such  fines,  premiums,  or  sums  of  money,  or  so  much  thereof 
as  then  remains  unapplied  for  his  benefit,  shall,  as  between  the  repre- 
sentatives of  his  real  and  of  his  personal  estate,  be  considered  as  real 
estate,  unless  the  lunatic  be  tenant  for  life  only,  and  then  the  same 
shall  be  considered  as  personal  estate." 

Sec.  CXXXIX.  "  Every  surrender,  lease,  agreement,  deed,  con- 
veyance, mortgage,  or  other  disposition,  granted,  accepted,  made,  or 
executed  by  virtue  of  this  Act,  shall  be  as  valid  and  legal  to  all 
intents  and  purposes  as  if  the  person  in  whose  name  or  place  or  on 
whose  behalf  the  same  was  granted,  accepted,  made,  or  executed,  had 
been  of  sound  mind,  and  had  granted,  accepted,  made,  or  executed  the 
same." 


(')  11  Geo.  4,  and  1  Wm.  4,  c.  65;  Ex  parte  Barnes,  17  Law  J. 

N.  S.  436. 

(2;  Unett  V.  Uneit,  1  Jur.  620. 
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The  committee  of  the  estate  may  also,  by  order  of  the  Lord 
Chancellor,  exercise,  in  the  name  and  on  behalf  of  the  person  non 
compos  mentis,  certain  powers  vested  in  such  person  ;  for  by 
1 6  &  1 7  Vic.  c.  70,  it  is  enacted : 

Sec.  CXXXVI.  "Where  a  power  is  vested  in  a  lunatic(')/«'  his 
OTon  benefit,  or  the  consent  of  a  limatic  is  necessary  to  the  exercise  of 
a  power,  and  such  power  of  consent  is  in  the  nature  of  a  ieiieficial 
interest  in  the  lunatic,  and  it  appears  to  the  Lord  Chancellor  intrusted 
as  aforesaid(')  to  be  for  the  lunatic's  benefit,  and  also  to  be  expedient, 
that  the  power  should  be  exercised  or  the  consent  given  (as  the  case 
may  be),  the  committee  of  the  estate  may,  in  the  name  and  on  behalf 
of  the  lunatic  under  an  order  of  the  Lord  Chancellor  intrusted  as 
aforesaid  made  upon  the  application  of  the  committee  of  the  estate, 
exercise  the  power  or  give  the  consent  (as  the  case  may  be),  in  such 
manner  as  the  order  shall  direct." 

And 

Sec.  CXXXVII.  "Where  a  power  is  vested  in  a  lunatic  in  the 
character  of  trustee  or  guardian,  or  the  consent  of  a  lunatic  to  the 
exercise  of  a  power  is  necessary  in  the  like  character,  or  as  a  check 
upon  the  undue  exercise  of  the  power,  and  it  appears  to  the  Lord 
Chancellor  intrusted  as  aforesaid  to  be  fit  and  expedient  that  the 
power  should  be  exercised,  or  the  consent  given  (as  the  case  may  be), 
the  committee  of  the  estate  in  the  name,  and  on  behalf  of  the  lunatic, 
mider  an  order  of  the  Lord  Chancellor  intrusted  as  aforesaid  made 
upon  the  application  of  any  person  interested  in  the  exercise  of  the 

ower,  may  exercise  the  power,  or  give  the  consent,  as  the  case  may 

e,  in  such  manner  as  the  order  shall  direct." 

And 

Sec.  CXXXVin.  "  Where,  under  this  Act,  the  committee  of  the 
estate  under  order  of  the  Lord  Chancellor  intrusted  as  aforesaid,  {^) 
exercises  in  the  name  and  on  behalf  of  the  lunatic(*)  a^;oro<;r  of  appoint- 
inff  new  trustees  vested  in  the  lunatic,  the  person  or  persons  who  shall, 
after  and  in  consequence  of  the  exercise  of  the  power,  be  the  trustee 
or  trustees,  shall  have  all  the  same  rights  and  powers  as  he  or  they 
would  have  had  if  the  order  had  also  been  made  by  the  Court  of 
Chancery  under  the  Trustee  Act,  1850,  or  any  Act  amending  the 
same,  or  if  he  or  they  had  been  appointed  by  decree  of  that  Court 
in  a  suit  duly  instituted,  and  the  Lord  Chancellor  intrusted  as  afore- 
said may  in  any  such  case,  where  it  seems  to  iiim  to  be  for  the  lunatic's 
benefit,  and  also  expedient,  make  any  and  every  such  order  respecting 
the  land  or  stock  er  choses  in  action  subject  to  the  trust  as  might  liave 
been  made  in  the  same  case  under  the  provisions  of  the  Trustee  Act, 
18.'/),  or  any  Act  amending  the  same,  on  tlie  appointment  thereunder 
of  a  new  trustee  or  trustees. 


(')  16^  17  Vic.  c.  70,  #.  2. 
(')  J6id. 


(')  Ibid. 
I*)  Ibid. 
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The  extent  of  the  common  law  powers  of  the  committee  of  an 
estate,  is,  it  is  said,  hmited  by  their  object,  i,  e.,  the  protec- 
tion of  the  owner  of  the  estate,  (i) 

Besides  other  powers  conferred  on  the  committees  of  estates, 
and  which  are  elsewhere  referred,  to  the  Act  16  &  17  Vic.  c.  70, 
provides ; 

Sec.  CXXVIII.  "  The  committee  of  the  estate  of  a  lunatic  may, 
with  the  approbation  of  the  Lord  Chancellor  intrusted  as  aforesaid 
signified  by  order  on  the  application  of  the  committee,  enter  into  any 
agreement  for  or  on  behalf  of  the  hmatic  which  the  guardian  of  an  infant 
might  have  entered  into,  for  or  on  behalf  of  the  mfant  by  vhtue  of 
the  Act  1  Geo.  4,  c.  10,  if  so  much  of  that  Act  as  related  to  agree- 
ments of  guardians  for  or  on  behalf  of  infants  or  idiots  under  then- 
guardianship  had  not  been  repealed  by  the  Act  1  Will.  4,  c.  65, 
s.  25." 

With  respect  to  the  management  and  administration  of  the 
estate,  the  Act  16  &  17  Vic.  70,  has  further  enacted  : 

Sec.  CXXIV.  "  Where  a  lunaticH  is  seised  of  or  entitled  to  an  undi- 
vided share  of  land,  and  it  appears  to  the  Lord  Chancellor  mtrusted  as 
aforesaid,  (3)  to  be  for  his  benefit,  and  to  be  expedient  that  a  sale  ot  the 
land,  or  part  thereof,  or  a  partition  of  the  land  should  be  made,  and 
where  a  lunatic  is  seised  of  or  entitled  to  land,  and  it  appears  to  the 
Lord  Chancellor  intrusted  as  aforesaid,  to  be  for  his  benefit,  and  to  be 
expedient,  that  an  exchange  thereof,  or  of  part  thereof,  lor  other  lana, 
should  be  made,  the  committee  of  the  estate,  in  the  name  and  on  behalt 
of  the  lunatic,  under  an  order  of  the  Lord  Chancellor  mtrusted  as  afore- 
said, may  concur  with  such  other  person  m  making  such  sale  or  parti- 
tion, or  may  make  such  exchange,  and  receive  such  monies  payable  on 
the  sale,  and  give  or  receive  such  monies  for  equality  of  partition  o 
exchange,  or  otherwise  in  relation  thereto,  as  the  order  may  du-ect ;  ana 
allmonieL  received  by  the  committee  of  the  estate  upon  any  such 
sale,  partition,  or  exchange  as  aforesaid,  shall  be  applied  and  disposed 
of  in  manner  directed  in  section  135  of  this  Act  respecting  the  tines 
premiums,  and  sums  of  money  therein  mentioned;  and  the  lana 
taken  in  exchange  shall  be  held  and  assured  (as  nearly  as  may  be)  to 
the  same  uses,  and  upon  the  same  trusts,  and  subject  to  the  same 
powers  and  provisions  (if  any)  to  upon  and  subject  to  which  the  land 
given  in  exchange  was  held,  and  the  committee  of  the  estate  may 
and  shall,  in  the  name  and  on  behalf  of  the  lunatic,  e'^ecute  and  do 
all  such  conveyances  and  things  for  effectuating  this  present  p  ovisiou 
as  the  Lord  Chancellor,  intrusted  as  aforesaid,  shall  order.  ( ) 


(>)  Lord  Cran worth,  C,  in  Stanton  v.  Percival,  5  H.  L.  Ca.  272. 
(»)  16  ^  17  Vic.  c.  70,  s.  2. 

(')  il'tlG  Sf  17  ViC.  c.  70,  s.  139. 
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Under  this  section  the  following  case  has  occurred  : — A  lunatic 
joint  tenant  in  tail  in  possession  was  a  defendant  by  her  com- 
mittee to  a  suit  in  which  there  was  a  decree  for  partition  of  the 
joint  tenancy,  and  in  which  after  allotment  by  the  chief  clerk  of 
the  lands  in  severalty,  the  lunatic  had  been  declared  a  trustee 
under  the  Trustee  Act,  1850,  of  certain  allotments  of  the  land  : 
upon  petition  in  the  lunacy,  and  in  the  matter  of  the  Trustee 
Act,  1S50,  and  16  &  17  Vic.  c.  70,  the  Lords  Justices  made  an 
order  declaring  that,  as  it  appeared  to  be  for  the  benefit  of  the 
lunatic  that  the  partition  should  be  completed,  and  as  the  com- 
mittee consented  to  convey,  and  was  of  opinion  that  such  par- 
tition was  for  the  benefit  of  the  lunatic,  the  partition  should  be 
completed,  and  the  committee  should  convey  the  estate  and 
interest  of  the  lunatic  so  as  to  give  effect  to  such  partition.  Q ) 
The  costs  incurred  by  reason  of  the  lunacy  prior  to  such  partition 
should  faU  on  the  allotment  to  the  lunatic.  (^) 

Long  previous  to  the  passing  of  the  Act  16  &  17  Vic  c.  70 
it  was  referred  to  a  Master,  on  the  petition  of  the  committee  of 
the  estate  of  a  lunatic,  to  inquire  and  certify  whether  it  would  be 
fit  and  proper,  and  for  the  benefit  of  the  lunatic  and  her  estate, 
that  a  proposed  exchange  of  land  lying  intermixed  with  the 
lands  of  the  lunatic,  should  be  carried  into  effect,  with  liberty  for 
the  Master  to  state  special  circumstances  ;  and  on  the  Master's 
finding  affirmatively,  liberty  to  carry  out  the  exchange  was 
given.  (3; 

By  the  Act  16  &  17  Vic.  c.  70,  it  is  further  provided 

Sec.  CXXV.  "  Where  a  lunatic  ('')  is  seised  of  or  entitled  to  land  in 
fee  simple,  and  it  appears  to  the  Lord  Chancellor  intrusted  as  afore- 
said (')  to  be  for  bis  benefit  that  the  same,  or  any  part  thereof,  should 
be  made  available  for  building  purposes,  and  that  to  that  end  the 
same  should,  in  lieu  of  being  demised  for  long-  terms  of  years,  be 
absolutely  sold,  he  may  order  the  same  to  be  sold  accordingly  to 
such  persons,  in  such  quantities,  upon  such  terms,  and  in  such  man- 
ner as  to  him  may  seem  expedient,  and  the  monies  arising  thereby 
shall  be  applied  and  disposed  of  in  manner  directed  in  section  132  of 
this  Act  respecting  the  surplus  monies  therein  mentioned;  and  the 


(I)  Rp.  Bloomer,  6  W.  R.  178.  See  also  13  ^  14  Vic.  c.  60,  ss.  3,  30; 
Siiujletoa  V.  IIo),kin»,  4  W.  R.  107. 

(')  Singleton  v.  nopkinn,  4  W.  R.  107;  Cox  v.  Cox.  3  Kuy  St  Jo.  554. 
(')  lie  Miller,  Siielt.  on  Lnn.  2d  ed.  255.    And  see  lie  Chabot,  Ibid.  272. 
(*)  16^  17  Vic.  c.  70,  ».  2.  Ibid. 
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committee  of  the  estate  may  and  shall,  in  the  name  and  on  behalf  of 
the  lunatic,  execute  and  do  all  such  conveyances  and  things  for  effec- 
tuating this  present  provision  as  the  Lord  Chancellor  intrusted  as 
aforesaid  shall  order." 

Sec.  CXXVI.  "  And  where  a  lunatic  (')  has  been  engaged  in  a  trade 
or  business,  and  it  appears  to  the  Lord  Chancellor  intrusted  as  afore- 
said, C)  to  be  for  the  benefit  of  the  lunatic  or  bis  estate  that  the  business 
premises  should  be  disposed  of,  the  committee  of  the  estate  may,  in  the 
name  and  on  behalf  of  the  lunatic  under  order  of  the  Lord  Chan- 
cellor intrusted  as  aforesaid,  make  such  conveyance  of  the  messuages, 
buildings,  or  hereditaments,  of  or  belonging  to  the  trade  of  business, 
or  used  in  connection  therewith,  according  to  the  lunatic's  estate 
and  interest  in  the  same,  to  such  person,  and  shall  apply  the  monies 
arising  thereby  in  such  manner,  as  the  Lord  Chancellor  intrusted  as 
aforesaid  shall  order." 

Formerly  no  lease  of  the  estate  or  any  part  of  it  was  effectual 
beyond  the  life  of  the  idiot,  lunatic,  or  person  of  unsound  mind  ;  (^) 
but  now  it  is  provided  by  the  Act  16  &  17  Vic.  c.  70  : 

Sec.  CXXIX.  "Where  a  lunatic(^)  is  seised,  or  possessed  of,  or 
entitled  to  land  in  fee  or  in  tail,  or  to  leasehold  land  for  an  abso- 
lute interest,  and  it  appears  to  the  Lord  Chancellor  intrusted  as 
aforesaid,  (^)  to  be  for  his  benefit  that  a  lease  or  under-lease  should  be 
made  thereof  ^or  terms  of  years,  for  encouraging  the  erection  ofbuild- 
inffs  thereon,  or  for  repairing  buildings  actually  being  thereon,  or 
otherwise  improving  the  same,  or  for  farming  or  other  purposes, 
the  committee  of  the  estate  may,  in  the  name  and  on  behalf  of  the 
lunatic  under  order  of  the  Lord  Chancellor  intrusted  as  aforesaid, 
make  such  lease  of  the  land  or  any  part  thereof,  according  to  the 
lunatic's  estate  and  interest  therein  and  to  the  nature  of  the  tenui-e 
thereof,  for  such  term  or  terms  of  years  and  subject  to  such  rent 
and  covenants  as  the  I^ord  Chancellor  intrusted  as  aforesaid  shall 
order." 

The  heir-at-law  of  the  idiot,  lunatic,  or  person  of  unsound 
mind,  should  not  of  course  appear  on  a  proceeding  to  obtain  the 
sanction  of  the  Lord  Chancellor  to  a  lease  determinable  on  the 
death  of  the  person  nan  compos  mentis.  (J) 

The  129th  section  of  the  Act  16  &  17  Vic.  c.  70  did  not 
authorize  the  Lord  Chancellor  to  permit  a  lease,  by  the  com- 
mittee of  the  estate  of  a  tenant  in  tail,  binding  the  issue  or  re- 
maindermen, (^)       That  Act  was  therefore  amended  in  this 


(1)  16  ^  17  Vice.  70,  s.  2. 
(*)  Ibid. 

(3)  Re  White,  21  L.  T.  83. 

(7)  Re  Dyneley,  21  L.  T.  82. 

(8)  S-ee  3  ^  4  Wm.  4,  c.  74,  s, 


H  16  §-17  Vice.  70,  *.  2. 

(=)  Ibid. 

O  See  iJeSifarAie,  2  Russ.  197. 
15,  and  Re  Starkie,  3  M.  &  K.  247. 
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respect  by  an  Act,  18  &  19  Vic.  e.  13,  which,  after  reciting  such 
defect,  enacted 

Sec.  I.  "  Where  a  lunatic  is  seised  of  or  entitled  to  land  in  tail, 
and  it  appears  to  the  Lord  Chaaceilor,  intrusted  as  aforesaid,  to  be  for 
liis  benefit,  the  committee  of  the  estate  may,  in  the  name  and  on 
behalf  of  the  lunatic,  under  order  of  the  Lord  Chancellor  intrusted  as 
afoi-esaid,  make  any  such  leases  of  the  land  or  any  part  thereof  as  in 
the  said  section  of  the  said  Act  are  mentioned,  and  every  such  lease 
shall  be  good  and  effectual  in  law  against  the  lunatic  and  his  heirs, 
and  aU  persons  claiming  the  lands  entailed  by  force  of  any  estate 
tail  which  shall  be  vested  in  such  lunatic,  and  also  against  all  per- 
sons, including  the  Queen's  most  excellent  Majesty,  her  heirs,  and 
successors,  whose  estates  are  to  take  effect  after  the  determination  of 
or  in  remainder,  or  reversion  expectant  upon  such  estate  tail,  accord- 
ing to  such  estate  as  is  comprised  and  specified  in  every  such  lease,  m 
like  manner  as  the  same  would  have  been  good  and  effectual  in  law 
if  the  lunatic  at  the  time  of  the  making  of  such  leases  had  been 
lawfully  seised  of  the  same  lands  comprised  in  such  lease  of  a  pure 
estate  in  fee  simple  to  his  own  use,  and  had  been  of  sound  mind,  and 
not  the  subject  of  a  commission  of  lunacy,  and  had  himself  granted 
such  lease.  And  every  person  to  whom  from  time  to  time  the  reversion 
expectant  upon  the  lease  shall  belong  after  the  death  of  the  lunatic, 
shall  and  may  have  such  and  the  like  remedies  and  advantages  to  all 
intents  and  purposes  against  the  lessee,  his  executors,  administrators, 
and  assigns,  as  the  lunatic  or  his  committee  would  or  might  have  had 
against  bun  or  them.  And  the  powers  given  by  sections  numbered 
CXXX.  and  CXXXI.  of  the  said  recited  Act  shall  and  are  to 
operate  as  extensively  as  the  power  given  by  the  said  section  CXXIX. 
of  the  said  Act,  as  explained  and  enlarged  by  this  Act."(') 

A  lease  of  part  of  the  estate  of  a  lunatic  was  refused  to  one  of 
two  joint  committees  of  his  estate,  but  he  was  permitted  to 
occupy  the  property  until  further  order  at  a  certain  rent.  (2) 

Further,  where  a  committee  of  an  estate  had  entered  into 
occupation  of  lands  part  of  the  estate,  and  in  his  accounts,  which 
had  been  allowed,  had  entered  his  name  as  yearly  tenant  at  a 
rental  with  which  he  charged  himself,  it  was  held  that  these 
circumstances  qualified  him  to  vote  as  an  occupying  tenant  at  an 
election  for  a  member  of  Parliament.  (3) 

By  the  54th  General  Order  of  7th  Nov.  1853,  it  is  declared : 


•  [  ^  Y  T/."^  exprewions  in  the  Act  18     19  Vic.  c.  13  are  used 

in  ti.e  Act  IC  &  1/  \  .c.  c.  70,  they  shall  receive  the  sume  inlernreUtion  in  the 
later  Act  as  by  the  earlier  Act  is  imposed  upon  them  :  18  ^  19  Vic.  c.  13. 

ikV  °"  L""-       ed.  440,  but  see  Butcher, 

ibid.  479. 

O  Burton  v.  Langham,  5  C.  B.  94. 
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"Where  a  report  certifying  and  approving  of  an  agreement  by  an 
intended  lessee  to  take  a  lease  of  certain  hereditaments  upon  the 
terms  and  conditions  therein  specified  or  referred  to  is  confirmed,  and 
it  is  ordered  that  the  agreement  be  adopted  and  carried  into  effect, 
the  Masters  (if  they  shall  not  have  already  done  so)  are  to  settle  and 
approve  of  a  proper  lease  to  be  granted  to  the  intended  lessee  of  the 
same  hereditaments,  at  the  rent,  for  the  period,  and  under  and  subject 
to  the  covenants  and  conditions  agreed  on  and  approved  of  by  the 
Masters ;  and  the  committee  of  the  estate  is  in  the  name  and  on  behalf 
of  the  lunatic,  to  execute  the  lease  when  so  settled  and  approved  of, 
upon  tlie  Masters  signing  their  allowance  thereof,  and  upon  the  in- 
tended lessee  executing  a  counterpart  thereof,  and  the  Masters  are  to 
certify  accordingly." 

The  practice  as  to  the  settling  the  lease  in  the  Master's  office, 
is  as  follows.  A  draft  of  the  lease  signed  by  the  lessee  is  left  at 
the  office  with  a  state  of  facts,  and  proposal,  and  evidence  in 
support,  if  the  Master  approves  of  the  draft,  he  reports  his 
approval,  and  then  the  report  is  submitted  for  confirmation  to 
the  Lord  Chancellor.  If  an  order  of  confirmation  is  made,  an 
office  copy  of  the  order  should  next  be  left  with  the  lease  at 
the  office  of  the  Master,  who  thereupon  signs  his  name  on  each 
skin  of  the  lease,  signifies  his  allowance  of  the  lease  on  its  last 
skin,  signs  his  name  on  each  skia  of  the  counterpart  lease,  and 
files  with  the  registrar  a  certificate  of  his  allowance.  The  lease 
and  counterpart  should  then  be  executed  by  the  committee  of  the 
estate  in  the  name  and  on  behalf  of  the  person  non  compos  mentis, 
and  by  the  other  parties.  (}) 

The  costs  of  the  necessary  proceedings  preliminary  to  the 
grant  of  the  lease  are  payable,  in  the  absence  of  contract,  out  of 
the  estate  ;  {-)  tl  fortiori  when  the  owner  of  the  estate  is  bound 
to  grant  the  lease.  (^) 

Acquiescence  in  an  invalid  lease  by  a  lessor  non  compos  mentis 
and  by  the  committee  of  his  estate,  cannot  of  course  make  the 
lease  valid.  (*) 

Where  a  committee  took  on  himself  to  let  a  part  of  the  estate 
without  the  sanction  of  a  Master,  and  it  was  afterwards  found 
that  a  more  profitable  letting  could  have  been  obtained,  he  was 


mmer,  ou,  ou. 

(2j  Ex  parte  Pricketi,  3  Swanst.  130  j  Grissell  v.  Robinson,  3  Scott,  329  ; 
Webb  V.  Rhodes,  3  Biogh.  N.  R.  732. 
(^)  Ex  parte  Barnes,  17  L.  J.  Ch.  436. 
[*)  Fulton  V.  Creai/h,  9  Ir.  Eq.  R.  289. 
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mulcted  in  the  costs  of  a  petition  praying  that  he  might  be 

charged  with  the  difference,  (i) 

"With  respect  to  the  management  and  administration  of  the 

estate  it  is  further  provided  by  the  Act  16  &  17  Vic.  c.  70, 

Sec,  CXIU.  "  Where  a  lunatic  (')  is  entitled  to  a  lease  for  a  life  or 
lives,  or  for  a  term  of  years,  either  absolute  or  determinable  on  a 
death  or  otherwise,  the  committee  of  his  estate  may,  in  his  name  and 
on  his  behalf,  under  an  order  of  the  Lord  Chancellor  intrusted  as 
aforesaid,  (')  by  deed  surrender  the  lease,  and,  in  the  name  and  on 
behalf  and  for  the  benefit  of  the  lunatic,  accept  a  new  lease  of  the  pre- 
mises comprised  in  the  lease  surrendered  for  such  number  of  lives,  or 
for  such  terms  of  years,  either  absolute  or  determinable  as  aforesaid, 
as  was  mentioned  or  contained  in  the  lease  surrendered  at  the  making 
thereof,  or  otherwise  as  the  Lord  Chancellor  intrusted  as  aforesaid 
shall  order. 

And 

Sec.  CXrV.  "  Every  sum  of  money  and  other  consideration  paid 
by  a  committee  or  other  person,  in  the  nature  of,  or  as  a  fine,  premium, 
or  income  upon  renewal,  and  all  reasonable  charges  incident  thereto, 
may  be  paid  out  of  the  lunatic's  {*)  estate,  or  may,  with  interest,  be  a 
charge  upon  the  leasehold  premises,  as  the  Lord  Chancellor  intrusted 
as  aforesaid  (^)  shall  order.  (^) 

And 

Sec.  CXV.  "  Every  lease  renewed  shall  operate  and  be  to  the 
same  uses,  and  be  liable  to  the  same  trusts,  charges,  incumbrances, 
dispositions,  devises,  and  conditions,  as  the  lease  surrendered  was 
subject  to,  or  would  have  been  subject  to  if  the  surrender  had  not 
been  made." 

Where  it  was  for  the  benefit  of  a  lunatic  tenant  for  life  of  land, 
and  of  his  next  of  kin,  that  a  mine  in  the  land  should  be  worked, 
an  agreement  by  the  committee  of  the  lunatic's  estate,  that  an 
adjoining  landowner  should  work  it,  was  sanctioned.  (^) 

The  language  of  Lord  Loughborough,  C,  in  Oxenden  v.  Lord 
Compton  (8)  tends  to  the  inference  that  he  would  have  permitted 
not  only  the  working  of  a  mine  in  the  lands  of  an  idiot,  lunatic, 


(')  Re  Wilkirm,  6  Jnr.  308. 
(»)  16  ^  17  Vic.  c.  70,  #.  2. 
(')  Ibid. 
(<)  Ibid. 
(»)  Ibid. 

(«^)  See  Ex  parte  Degge,  4  Bro.  C.  C.  235,  note  a. 

C)  Ex  parte  Tahbert,  6  Veg.  428, 

(')  Oxenden  v.  Lord  Compton,  2  Veg.  73, 
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or  person  of  unsound  mind  by  the  committee  of  his  estate,  but 
his  sinking  it  lower  and  erecting  new  machinery  for  getting  the 
produce,  provided  such  proceedings  appeared  beneficial  to  the 
estate,  although  he  admitted  that  the  sinking  lower,  and  erecting 
new  machinery,  would  be  a  speculation  of  profit  and  loss. 

The  committee  of  the  estate  may  now  certainly,  by  order  of  the 
Lord  Chancellor,  lease  a  mine  or  quarry,  for  the  Act  16  &  17  Vic. 
c.  70,  declares 

Sec.  CXXX.  "  Where  a  lunatic  (')  is  seised  or  possessed  of  or  en- 
titled to  land  in  fee  or  in  tail,  and  it  appears  to  the  Lord,  Chancellor 
intrusted  as  aforesaid  {^)  to  be  for  his  benefit,  that  any  mine  or  quarry 
already  opened  in  upon  or  under  the  land  should  be  worked,  the  com- 
mittee of  the  estate  may,  in  the  name  and  on  behalf  of  the  lunatic, 
under  order  of  the  Lord  Chancellor  intrusted  as  aforesaid,  make  such 
lease  of  the  mines,  quarries,  minerals,  stones,  and  substances  in  upon 
or  under  the  land,  either  with  or  without  any  land  convenient  to  be 
held  therewith,  and  with  or  without  the  surface,  to  such  person,  for 
such  term  or  terms  of  years,  and  subject  to  such  rents,  royalties, 
reservations,  covenants,  and  agreements,  and  in  such  manner  and  form 
as  the  Lord  Chancellor  intrusted  as  aforesaid  shall  order."  {') 

And 

Sec  CXXXI.  "  Where  a  lunat.ic(<)  is  seised  or  possessed  of  or  enti- 
tled to  land  in  fee  or  in  tail,  and  it  appears  to  the  Lord  Chancellor 
intrusted  as  aforesaid.(=)  either  to  be  necessary  for  the  maintenance  ot 
the  lunatic  and  the  members  of  his  immediate  family  for  whom  provi- 
sion is  directed  to  be  made,  or  to  be  expedient  in  a  due  course  of  manage- 
ment, that  any  mine  or  quarry,  being  in,  upon,  or  under  the  land,  s/wuia 
be  opened  and  worked,  the  committee  of  the  estate  may,  in  the  name 
and  on  behalf  of  the  lunatic  under  order  ot  the  Lord  Chancellor 
intrusted  as  aforesaid,  make  such  lease  of  the  mines,  quarries,  mine- 
rals, stones,  and  substances  in,  upon,  or  under  the  land,  although  not 
already  opened  or  worked,  and  either  with  or  withoutany  land  conve- 
nient to  be  held  therewith,  and  with  or  without  the  surface,  to  such 
person,  for  such  term  or  terms  of  years,  and  subject  to  such  rents, 
royalties,  reservations,  covenants,  and  agreements,  and  m  such  manner 
and  form  as  the  Lord  Chancellor  intrusted  as  aforesaid  shall  order.  ( ) 

And 

Sec  CXXXII.  "  And  where  the  Lord  Chancellor  intrusted  as  afore- 
said makes  any  such  order  as  in  and  by  the  last  preceding  section  is 

C)  16  ^  17  Vic.  c.  70,  s.  2. 

S  SeeRe  Percival,  Shelf,  on  Lun.  2d  ed.  443;  18     19  Vic.  c.  13,  s.  1- 
C)  16  5(-17  Vic.  e.  70,  s.  2. 
(5)  Jdid. 

(8)  18     19  Vic.  c.  13,  s.  1. 
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authorized  to  be  made,  by  reason  of  its  appearing-  to  him  to  be  necessary 
for  the  maintenance  of  the  lunatic  and  such  members  of  his  immediate 
:femily  as  aforesaid  that  the  mine  or  quarry  should  be  opened  and 
worked,  then  the  monies  arising-  thereby  shall  be  applied  in  or  towards 
such  maintenance  as  aforesaid  in  such  manner  as  the  Lord  Chan- 
cellor intrusted  as  aforesaid  shall  direct,  but  in  such  case  the  surplus 
thereof  and  in  every  other  case  all  the  monies  so  arising-  shall  be 
carried  to  a  separate  account,  and  may  be  applied  for  or  towards 
all  or  any  of  the  purposes  for  which  monies  are  hereinbefore  autho- 
rized to  be  raised  by  sale  of  the  lunatic's  estate,  or  in  such  other 
manner,  for  the  lunatic's  benefit,  as  the  Lord  Chancellor  intrusted  as 
aforesaid  shall  direct ;  andTjpon  the  lunatic's  death  the  monies  remain- 
ixig-  on  the  credit  of  such  separate  account  shall,  as  between  the  repre- 
sentatives of  his  real  and  of  his  personal  estate,  be  considered  as  real 
estate."(') 

In  many  proceedings,  other  than  proceedings  under  16  &  17 
Vic.  c.  70,  the  committee  of  an  estate  has  a  statutory  power  to 
act  in  lieu  of  the  owner  of  the  estate.  See  17  Geo,  3,  c.  53; 
41  Geo.  3,  c.  109  ;  3  &  4  Geo.  4,  c.  126  ;  7  &  8  Geo.  4,  c.  24  ; 

1  &  2  Vic.  c.  23,  s.  12 ;  42  Geo.  3,  c.  116  ;  54  Geo.  3,  c.  70 ; 

2  &  3  Wm.  4,  0.  80  ;  3  &  4  Wm.  4,  c.  22  ;  6  &  7  Wm.  4,  c.  71 
and  c.  115  ;  1  &  2  Vic.  c.  106  ;  2  &  3  Vic.  c.  49  ;  4  &  5  Vic. 
c.  35  ;  5  &  6  Vic.  c.  26,  and  c.  27,  and  c.  108 ;  7  &  8  Vic. 
c.  110;  8  &  9  Vic.  c.  16,  and  c.  56,  and  c.  118,  and  c.  126; 
9  &  10  Vic.  c.  101  ;  10  &  11  Vic.  c.  11  and  c.  32  ;  11  &  12  Vic. 
c.  45  and  c.  119;  12  &  13  Vic.  c.  23,  c.  59,  c.  108;  13  &  14 
Vic.  c.  31,  c.  35;  14  &  15  Vic.  c.  38;  17  &  18  Vic.  c.  104; 
19  &  20  Vic.  c.  120.(2) 

Under  II  Geo.  4  &  1  Wm.  4,  c.  36,  s.  5,  the  committee  of 


(')  See  Re  Percnal,  Shelf,  on  Lun.  2d  ed.  254 :  and  Re  Wharton,  5  De 
I  G.  M.  &  G.  33. 

(')  For  the  purpose  of  procaring  the  direction  of  a  judge  for  leave  to  make 
or  consent  to  an  apphcation  on  behalf  of  lunatics  under  19  &  20  Vic.  c.  120, 
land  the  10th  G.  O.,  15th  Nov.,  185G,  a  summons  is  to  be  taken  out  after  the 
(petition  is  presented  in  the  ordinary  form,  intituled  in  the  same  manner  as  the 
(petition,  by  the  committee  of  the  lunatic,  that  he  may  be  at  liberty  on  behalf  of 
'the  lunatic  to  make  the  application  [or  consent  to  the  application]  to  the 
iConrt  proposed  to  be  made  by  the  petition  presented  to  the  Lord  Chancellor 
(or  Master  of  the  Rolls)  on  the  day  of  .    Upon  this 

application  the  committee  should  make  an  affidavit  that  he  believes  it  to  be 
iiproptr  and  for  the  benefit  of  the  lunatic  that  the  application  proposed  to  be 
imade  should  be  made  (or  consented  to)  on  behalf  of  the  said  lunatic,  and  such 
other  evidence,  if  any  should  be  adduced,  as  the  circumstances  of  the  case  may 
require,  to  show  the  propriety  of  the  application  so  far  as  the  lunatic  is  con- 
xsemed,  and  the  petition  should  be  produced:  22  G.  0.,  8lh  Aug.,  1857. 
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the  non  compos  mentis  heir  of  a  person  out  of  the  realm  or  abs- 
conding, against  whom  a  decree  has,  under  that  Act,  been  made, 
may  be  served  with  a  copy  of  the  decree  in  heu  of  the  heir. 

In  deeds  of  settlement  under  7  &  8  Vic.  c.  110  provisions  are 
inserted  that  a  shareholder  idiot,  lunatic,  or  of  unsound  mind, 
may  vote  by  his  committee,  and  that  the  committee  of  such 
shareholder  may,  his  name  having  been  entered  on  the  register 
of  shareholders,  receive  as  committee  any  dividends  or  payments. 

It  has  been  said  that  the  committee  of  an  estate  may  elect 
between  the  legal  rights  of  the  owner  of  the  estate  and  gifts  to 
him.(i) 

As  to  that  part  of  the  estate  which  consists  of  money,  it  is 
the  duty  of  the  committee  of  the  estate  to  act  as  a  provident 
owner  would  do,  and  not  to  leave  large  sums  unemployed  ;(2)  if 
he  acts  contrary  to  this  rule  he  will  be  ordered  to  pay  out  of  his 
own  pocket  interest  on  the  uninvested  cash.^)  He  should  not, 
however,  without  the  sanction  of  the  Lord  Chancellor,  invest  on 
any  security  but  Consols,  (*)  and  it  seems  that  leave  to  invest 
on  mortgage  will  not  be  given  unless  the  mortgage  be  upon  lands 
in  which  the  idiot,  lunatic,  or  person  of  unsound  mind  has  him- 
self an  interest,  or  unless  it  be  an  accommodation  to  his  family 
and  a  very  sufficient  security  the  mortgage  must  be  the  first 
incumbrance.  (6)  In  one  case,  liberty  was  given  to  lend  upon  a 
mortgage,  the  Master  finding  that  the  security  was  sufficient,  that  ! 
the  monies  proposed  to  be  advanced  were  monies  payable  on  bills 
and  other  securities  which  had  become  due,  and  that  Consols 
were  high  in  the  market. (t)  Lord  Eldon,  C,  is  reported  to  have 
said,  "The  general  rule  is  not  to  lay  out  the  lunatic's  money  on 
anything  but  Government  securities,  except  in  very  pecuhar  cases,  ' 
as  where  the  lunatic  has  an  interest  in  the  estate,  or  it  is  in  some 
other  manner  connected  with  his  interest."  (s) 


(')  Be  Hewson,  22  L.  J.  256. 

(■^{  Sir  J.  Leacb,  V.C.,  in  Browne  v.  Groombridge,  4  Mad.  501. 
a  Ex  parte  Cation,  1  Ves.  Vof,;  Ex  parte  Chumley,  Ibid.;  Ex  parte 
TJnll  Tac  160  ;  and  see  15,  16,  and  17  G.  0.,  1th  Nov.,  1853. 

iTparte  Cathorpe,  1  Cox.  182  ;  Norbury  v.  Norbv^,  4  Mad.  191. 
(5)  Ex  parte  Johnson,  1  MoUoy,  128;  Ex  parte  Ellice,  Jac.  234. 
(»)  Ex  parte  Johnson,  1  Molloy,  128. 

(7)  Ex  parte  Ellice,  Shelf,  on  Lun.  2d  ed.  273. 

(8)  Ex  parte  Ellice,  Jac.  234. 
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If  such  a  proceeding  is  beneficial  to  an  idiot,  lunatic,  or  person 
of  unsound  mind,  the  investment  of  his  money  in  the  purchase 
of  a  Government  annuity  for  his  life  wiW  be  sanctioned,  (i) 

All  loans  of  money  under  the  Act  4  &  5  Wm.  4,  c,  29,  for 
facilitating  the  loan  of  money  upon  landed  securities  in  Ireland, 
in  vrhich  any  person  of  unsound  mind  is  or  may  be  interested, 
must  be  by.  the  direction  and  under  the  authority  of  the  Court 
of  Chancery  or  Exchequer  in  England,  obtained  in  any  cause 
upon  petition  in  a  summary  way  ;  or  (2)  in  the  case  of  an  idiot, 
lunatic,  or  person  of  unsound  mind,  found  so  by  inquisition,  the 
sanction  of  the  Lord  Chancellor,  sitting  in  lunacy,  is  also  neces- 
sary. 

As  to  any  furniture  or  effects  (part  of  the  estate)  retained  by 
him,  the  committee  must  not  disregard  the  40th  General  Order 
of  7th  Nov.  1853,  which  declares 

"  Where  it  is  ordered  that  the  committee  of  the  estate  or  the  person 
be  at  liberty  to  retain  any  furniture  or  effects  of  the  lunatic,  he  is  to 
sign  an  inventory  thereof  and  an  undertaking  to  dehver  up  the  same 
when  required  so  to  do,  and  such  inventory  and  undertaking  are  to  be 
deposited  in  the  ofiBce  of  the  Masters." 

The  committee  of  an  estate  may  and  should,  before  taking  any 
extraordinary  step  in  the  management  of  the  estate,  obtain  the 
special  permission  of  the  Lord  Chancellor,  e.g.,  before  commen- 
cing or  defending  any  action  or  suit  (3)  (but  it  seems  the  absence 
of  such  special  permission  is  no  bar  to  his  proceeding  in  a  court 
of  law  or  in  the  Ecclesiastical  Court)  ;  (*)  before  abating  the  rent 
of  a  tenant  of  the  estate(5)  (the  committee  and  not  the  tenant 
is  the  proper  person  to  petition  for  the  abatement) ;  (6)  before 
felling  timber  on  the  estate; (7)  before  executing  an  agreement 

(')  Ex  parte  Stonard,  18  Ves.  285;  Re  Baldwin,  Be  Barraas,  and  Re 
Chabol,  Shelf,  on  Lun.  2d  ed.  272.  And  see  In  re  Dodsworth's  Trust 
10  Hare,  16  ;  Damet  v.  Davie»,  2  De  G.  M.  &  G.  57;  and  Re  Fisher' 
2H.&TW.  449.  '  ^'^ner, 

(')  Ex  parte  French,  7  Sim.  511;  Ex  parte  Lord  William  Pawlett 
1  Phill.  570.  ' 

{^"j  R^  Walker,  1  Coop.  t.  Cott.  226 ;  Re  Sir  G.  0.  Turner,  Re  Remolds, 
Re  Webb,  Re  Sir  T.  Smyth,  Re  Baker,  Re  Frank,  Re  Smith,  Re  Earl 
of  Portsmouth,  Re  Buckle,  Re  Lewis,  Shelf,  on  Lun.  2d  ed.  512;  Re 
Nottey,  3  Jar.  719. 

O  Parnell  r.  Parnell,  2  Has;.  C.  R.  158,  170,  171. 

O       Potter,  Shelf,  on  Lun.  2d  ed.  251  ;  Re  Fitch,  1  R.  &  M.  354, 

(•)  Ex  parte  Town,  1  T.  &  R.  137  ;  Re  Fitch,  1  R.  &  M.  355,  n. 
Ex  parte  Bromfield,  1  Ves.  461 ;  Re  Brown,  1  M.  &  Gor.  201. 
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enabling  a  stranger  to  work  a  coal  mine  under  land,  part  of 
the  estate  ;0)  before  compromising  a  debt  to  the  estate,  (2) 
before  granting  a  lease  (3)  ;  before  executing  extraordinary  re- 
pairs ;  (4)  before  a  purchase  of  lands,  («)  or  a  sale  of  lands,  (6) 
or  an  exchange  of  lands  ;  (7)  or  a  mortgage  ;  (»)  before  exe- 
cuting a  contract  for  the  redemption  of  land-tax  charged  on 
land  part  of  the  estate  ;(9)  before  taking  a  renewal  of  a  lease 
before  applying  for  an  Act  of  Parliament,  (")  or  consenting  to  an 
Act  of  Parhament  before  expending  large  sums  on  improve- 
ments ;(")  before  exercising  any  statutory  power,  (i*) 

The  committee  should  keep  the  Lord  Chancellor  informed  of  all 
that  materially  relates  to  the  estate,  and  not  allow  it  to  be  adminis- 
tered without  taking  care  that  the  Lord  Chancellor  is  fully  apprised 
of  what  are  the  charges  affecting  it. He  should  particularly  pay 
the  interest  of  mortgages  on  the  lands  out  of  the  rents  thereof,  0^) 
and  on  behalf  of  the  person  non  compos  mentis  tender  all  services 
and  perform  all  conditions  necessary  to  the  preservation  of  the 
interest  of  such  person  in  his  lands. 0^)  The  committees  of  the 
estate  of  a  lunatic,  also  the  remaindermen  in  tail  of  a  certain 
mansion  of  which  the  lunatic,  committing  no  waste  and  keep- 


(>)  Ex  parte  Tabbert,  6  Ves.  428.  „  n/r  ti  s,  no 

C)  Re  Bird,  Shelf,  on  Lun.  2d  ed.  278  ;  Ej! parte  Parker,  2  M.  D.  &  De 

G.  5U. 

C)  Re  Percival,  Shelf,  on  Lun.  2d  ed.  254. 

V)  Re  Wilkins,  6  Jur.  308.  See  also  Blunt  v.  Chtherow,  6  Ves.  799 , 
Att  -Gen.  v.  Vigor,  11  Ves.  563 ;  Tempest  v.  Ord.  2  Meriv.  55. 

(5)  Re  X>ra^.  Shelf,  on  Lun.  2d  ed.  254  ;  Re  Child,  Re  Harris,  Shelf,  on 
Lun.  2d  ed.  276. 

(6)  Re  Duchess  of  Norfolk,  Shelf,  on  Lun.  2d  ed.  2b0. 

(7)  Re  Miller,  Shelf,  on  Lun.  2d  ed.  255.  „  „  cuoif  nn 
(B)  Foster  v.  Marehant,  1  Vern.  262  ;  Re  Fhtcroft,  Re  Smyth,  Shelf,  on 

Lun.  2d  ed.  260. 

(9)  Re  Duchess  of  Norfolk,  Shelf,  on  Lun.  2d  ed.  260. 

(•0)  Ex  parte  Jermyn,  3  Swanst.  131 ;  Re  Earl  of  Portsmouth,  Re  Birch, 
Shelf,  on  Lun.  2d  ed.  452. 

(i>)  Re  Russ,  Re  Craven,  Re  Warrimer,  Shelf,  on  Lun.  2d  ed.  480. 

(12)  Re  Brown,  1  M.  &  Gor.  206. 

fi3)  Prer.  case. 

(14)  Re  Wade,  1  H.  &  Tw.  202. 

r's-)  Re  Skingley,  3  M.  &  Gor.  231.  ,c  t  1 -j  t7V«  70 

Brathwaitev.  Watts,  2  Cr.  &  Jerv.  318.    And  see  16  Sf  17  Vic.  c.  70, 

J")'  Co.  Utt.  206,  h;  Vin.  Abr.  Condition,  K.  a.  pi.  10;  Re  Grimston, 
2  Russ.  567. 
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ing  it  in  repair,  was  tenant  for  life  in  possession,  petitioned 
during  the  lunacy  for  a  declaration  that  the  mansion,  accidentally 
burnt  down  during  the  tenancy  of  the  lunatic,  might  be  rebuilt 
at  the  expense  of  his  estate,  also  for  an  inquiry  what  would 
be  the  expense  of  rebuilding  the  same,  and  out  of  what  fund  the 
same  should  be  paid :  the  apphcation  was  opposed  on  various 
grounds,  but  Lord  Truro,  C,  directed  a  reference  to  the  Masters 
in  Lunacy  to  ascertain  what  repairs  were  necessary,  and  out  of 
what  fund  the  sum  required  for  those  repairs  should  come,  or  in 
what  way  it  would  be  most  beneficial  for  the  lunatic  to  raise  it.(^) 
If  the  estate  includes  a  large  landed  property,  the  committee 
may  employ  an  agent  to  superintend  the  agricultural  details  of 
the  management  (")  and  should  a  tenant  threaten  waste  the  com- 
mittee may  on  petition  obtain  an  injunction  against  him. (3)  The 
condition  of  the  bond  executed  by  the  committee  of  the  estate 
shortly  states  his  duties  ;  it  provides  that 

"  The  bond  shall  be  void  if  the  committee  shall  yearly  or  oftener,  if 
he  be  thereunto  required,  make  a  just  and  true  account  of  the  rents, 
issues,  and  profits  of  the  real  estate  of  the  person  non  compos  mentis, 
and  also  of  his  personal  estate  and  the  profits  thereof  as  then  are  or 
thereafter  should  come  to  his  hands,  custody,  or  possession,  or  which 
he  may  receive  out  of  or  concerning  the  said  estate,  and  shall  carefully 
observe,  perform,  and  keep  the  orders  and  directions  of  the  Lord  Chan- 
cellor made  or  thereafter  to  be  made  touching  or  concerning  the  person 
non  compos  mentis  and  his  estate,  and  touching  all  such  monies  as 
should  yearly  remain  due  upon  the  foot  of  the  account  duly  taken  by 
one  of  the  Masters  in  Lunacy  and  filed  in  the  office  for  that  purpose 
appointed,  and  shall  be  careful  to  see  the  houses,  buildings,  and 
structures  of  the  person  non  compos  mentis  to  be  well  and  sufficiently 
repaired  and  so  kept  and  maintained  during  the  continuance  of  the 
grant,  and  shall  carefully  preserve  and  keep  all  the  deeds,  evidences, 
and  writings  touching  the  lands  and  estates  of  the  person  non  compos 
mentis  as  then  were  or  thereafter  should  come  to  his  hands,  custody, 
or  possession,  and  shall  in  all  things  demean  himself  as  a  careful  and 
faithful  grantee  or  committee  of  the  estate."(*) 

It  seems  that  when  monies  become  payable  or  stock  becomes 
transferable  to  an  idiot,  lunatic,  or  person  of  unsound  mind,  found 


^  *^*''^'«J''  3  M.  &  Gor.  232.    And  see  Powys  v.  Blagrave,  Kay, 
(')  Re  Brown,  1  M.  &  Gor.  201. 

O  Re  Frank,  Shelf,  on  Lnn.  2d  ed.  449  ;  Re  Creagh,  1  Ball  &  B.  108  j  Re 
Vhtnnery,  1  Jo.  &  Lat.  90. 
(•)  See  form  of  bond,  Elmer,  107,  108. 
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SO  by  inquisition,  an  order  is  generally  obtained  for  the  payment 
of  such  monies  or  transfer  of  such  stock  into  the  name  of  the 
Accountant-General  of  the  Court  of  Chancery  in  trust  in  the 
lunacy. 

An  inquisition  finding  a  person  to  be  idiot,  lunatic,  or  of 
unsound  mind  does  not  affect  the  legal  right  of  his  creditors. (i) 
The  13th  General  Order,  7th  Nov.,  1853,  provides  that— 

"  The  Masters  are  to  be  at  liberty,  when  it  shall  seem  to  them  ex- 
pedient, to  inquire  what  debts,  if  any,  not  open  to  dispute  or  ques- 
tion, are  due  from  the  lunatic,  and  to  whom  ;  and  whether  the  same, 
or  any,  and  what  parts  or  part  thereof,  ought  to  be  paid,  and  out  of 
what  funds  or  property ;  and  to  entertain  proposals  for  the  adjust- 
ment and  settlement  thereof;  and  for  the  compromise  and  settlement 
of  any  disputed  debt,  claim,  or  demand  upon  or  against  the  lunatic, 
or  his  estate,  and  to  report  on  such  matters  respectively. 

Creditors  are  not  bound  to  come  in  before  the  Master  in 
Lunacy  ;  (2)  if  they  come  in  their  debts  are  proved  vivd  voce 
or  by  afiidavit;  and  if  the  existence  of  a  particular  debt  is 
doubted,  it  should  be  made  the  subject  of  consideration  at 
law  or  in  equity,  according  to  its  nature;  (3)  extra  costs 
occasioned  by  an  error  of  the  committee  of  an  estate  were 
allowed  to  a  creditor  proving  his  debt  against  the  estate.  (*) 
Payment  out  of  the  estate  of  a  female  lunatic  has  been 
ordered  in  satisfaction  of  obligations  entered  into  by  her, 
prior  to  her  mental  disorder,  morally  though  not  legally  binding 
her.(s5 

Former  reports  of  the  debts  having  been  lost,  the  Master  in 
Lunacy  was  directed  to  receive  and  consider  any  secondary 
evidence  of  the  debts. (6)  Money  for  discharging  debts  over  ^10 
must  be  paid  to  the  committee  of  the  estate,  not  to  the  sohcitor 
prosecuting  the  inquiry,  C")  If  the  committee  of  an  estate  has  a 
claim  against  it,  and  the  Master  to  whom  the  lunacy  has  been 


(!)  Be  Ball,  2  MoUoy,  145. 

(2)  Sir  J.  L.  Knight  Bruce,  V.C.,  in  Rock  v.  Cooke,  1  De  G.  &  Sm.  680. 

(3)  Ex  parte  McDougall,  12  Ves.  385. 
{*)  Re  Buckle,  1  R.  &  M.  361. 

(')  Re  Hewson,  21  L.  J.  Ch.  825. 
f6)  Re  Iredale,  1  H.&  Tw.  255. 
(7)  Ibid. 
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referred  declines  to  entertain  such  claim,  he  should  bring  it  before 
the  Lord  Chancellor  by  petition,  (i) 

A  committee  of  an  estate  is  bound  to  claim  on  behalf  of  the 
estate  the  same  benefit  of  the  Statute  of  Limitations  against  a 
debt  from  the  estate  to  himself  as  might  have  been  claimed  if  the 
creditor  had  been  another  person.(2) 

On  a  pressing  emergency  committees  of  the  estate  of  a  lunatic 
were  permitted  to  pay  soUcitors  claiming  a  Hen  in  respect  of 
costs  on  the  lunatic's  title  deeds  without  prejudice  to  the  subse- 
quent investigation  and  taxation  of  the  costs. (3) 

On  the  subject  of  the  debts  of  a  person  duly  found  idiot, 
lunatic,  or  of  unsound  mind,  as  affecting  the  allowance  for  his 
maintenance,  the  rule  is  well  understood  that  the  Lord  Chan- 
cellor will  not,  in  favour  of  creditors,  place  a  lunatic  in  a  state  of 
want.(4)  Lord  Eldon,  C,  refused  a  petition  by  the  wife  and 
committee  of  the  person  of  a  lunatic  for  payment  of  his  debts  (by 
specialty  and  simple  contract)  out  of  a  fund  in  court,  remarking, 
"  I  have  no  authority  to  pay  the  debts  of  the  lunatic  unless  I  see 
that  it  is  for  the  accommodation  of  his  estate.  I  cannot  pay  his 
debts  and  leave  him  destitute  of  any  provision.  If  any  one  will 
undertake  to  maintain  him  the  undertaking  must  be  very  precise, 
to  pay  for  the  maintenance  of  the  lunatic,  while  he  remains  in 
that  condition,  a  specific  sum  of  money.  There  is  no  instance  of 
paying  the  debts  of  a  lunatic  without  reserving  a  sufficient  main- 
tenance for  him,  as  the  creditors  cannot  touch  these  funds.  "  They 
may  put  him  in  jail,(5)  where  I  can  maintain  him,  and  they  may 
sequester  his  living.  These  orders  are  made  for  the  accommoda- 
tion not  of  the  creditors  but  of  the  lunatic.  Show  me  that  it  is 
for  his  accommodation  and  I  wiU  pay  the  debts,  but  I  must  have 
it  clearly  made  out  that  he  has  a  sufficient  maintenance (6)  but, 
said  Lord  Eldon,  "  nothing  is  of  more  consequence'  than  to 


Skinqley,  3  M.  &  Gor 

Sir  A.  Hart,  C,  in  Comjreve  v.  Power,  1  Molloy,  122 
Re  Davies.  1  ^tlT. -M't  ' 


i^)  Rx  parte  lloHlinys,  14  Ves.  182. 
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protect  the  person  of  the  lunatic  by  providing  for  the  payment 
of  his  creditors  as  far  as  it  can  be  done,  it  being  in  the  power  of 
any  of  them  to  arrest  him."(i)  The  Lord  Chancellor  has 
indeed  no  authority  to  displace  the  right  of  such  creditors  unless 
they  attribute  his  jurisdiction  by  intervening  in  the  matter  of  the 
lunacy.  (2)  When  a  solicitor  had  acted  in  the  prosecution  of  a 
commission  of  lunacy  Sir  A.  Hart,  L.C.,  restrained  him  from 
legal  proceedings  on  behalf  of  a  creditor  of  the  lunatic,  because 
such  proceedings  appeared  adverse  to  the  comfort  of  the  lunatic 
and  to  the  object  of  the  commission. (3) 

The  Sovereign  has  to  provide  out  of  the  profits  of  the  estate 
not  only  for  the  competent  maintenance  of  the  lunatic  or  person 
of  unsound  mind,  but  also  for  the  competent  maintenance  of  his 
family. (*)  The  jurisdiction  to  increase  the  allowance  for  the 
maintenance  of  an  idiot,  lunatic,  or  person  of  unsound  mind  in 
order  to  provide  for  the  competent  maintenance  of  his  family 
has  been  acknowledged  certainly  ever  since  the  time  of  Lord 
Thurlow  but  it  will  not  be  exercised  until  after  the  appoint- 
ment of  a  committee  of  his  person. (6)  The  allowance  has  been 
increased  in  order  to  maintain  a  son  of  the  person  nan  compos 
mentis,{^)  also  to  advance  such  son  in  the  world  ;(^)  also,  on  the 
marriage  of  a  lunatic's  daughter,  to  provide  her  with  an  outfit 
and  a  stated  income  for  her  separate  use  (9)  (in  this  case  the  Lord 
Chancellor  required  a  proper  settlement  of  her  fortune  also 
to  maintain  two  of  the  next  of  kin  of  a  lunatic,  who  would  under  a 
settlement  succeed  to  the  lunatic's  property ;(")  also  to  maintain 


(•)  Lord  Eldon,  C,  in  Ex  parte  Hall,  Jao.  161 ;  but  see  1  <Sf  2  Vic. 
c.  110,  «.  102. 

(2)  Sir  A.  Hart,  C,  in  Re  Ball,  2  Moll.  145. 
(')  Re  Ball,  2  Moll.  145. 
{*)  17  Edw.  2,  St.  1,  c.  10. 

(5)  Foster  v.  Marchant,  1  Vera.  263 ;  Ex  parte  Whitbread,  2  Meriv. 
100;  Re  Drummond,  1  M.  &  Cr.  631;  Re  Blair,  Ibid.  303;  Re  Creagh, 
1  Dru.  &  W.  323 ;  Re  Lanesborough,  7  Ir.  Eq.  R.  606 ;  Ex  parte  Totten- 
ham, 11  Ir.  Eq.  414  ;  Edwards  v.  Abrey,  2  Coo.  t.  Cott.  185  ;  Re  Alderson, 
Re  Jessop,  Re  Freak,  Re  Windsor,  Re  LeHeup,  Shelf,  on  Lun.  2d  ed.  203 ; 
Fulton  V.  Creagh,  9  Ir.  Eq.  R.  293  ;  jKe  Cotton,  2  Meriv.  100,  n. 

(«)  Re  B  ,  1  Ir.  Eq.  R.  181. 

(')  Foster  v.  Marchant,  1  Vern.  263. 

(6)  Re  Watts,  Shelf,  on  Lun.  2d  ed.  203. 
(8)  Re  Drummond,  1  M.  &  Cr.  631. 

('»)  Ibid.  631,  n. ;  Re  Fowler,  6  Jur.  431. 
(")  Re  Blair,    M.  &  Cr.  300. 
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an  only  brother  of  a  lunatic  and  his  family  ;(i)  also  to  maintain 
a  lunatic's  father  and  brothers  also  to  maintain  an  illegiti- 
mate brother  of  a  lunatic  ;p)  also  to  provide  a  pension  to  an 
old  servant  of  a  lunatic  also  to  add  to  the  income  of  the 
husband  of  a  lunatic ; (5)  also  to  keep  up  a  family  residence  of 
a  lunatic. (6)  An  allowance  out  of  the  estate  of  a  lunatic  to  assist 
in  educating  children  entitled  in  remainder  after  the  lunatic,  and 
whose  mother  (the  petitioner)  was  entitled  to  a  jointure,  which 
would  under  a  covenant  be  chargeable  on  the  estate,  was  re- 
fused.(7)  The  principle,  upon  which  the  jurisdiction  is  ex- 
ercised, is,  that  the  Lord  Chancellor  will  not  refuse  to  do  for  the 
benefit  of  the  person  non  compos  mentis,  that  which  it  is  probable, 
such  person  if  sane  would  himself  have  done.(s)  The  modern 
inclination  is  rather  to  narrow  the  exercise  of  the  jurisdiction 
than  to  extend  it,(9)  e.  ff.  : — 

A  person  non  compos  mentis  40  years  old  and  a  bachelor,  had  a 
net  income  of  362760,  of  which  jglOOO  was  a  rental  settled  on 
him  for  life,  with  remainder  failing  his  issue  to  his  next  brother 
for  life,  with  remainder  to  the  brother's  issue.  He  had  living  a 
father,  a  mother,  two  brothers,  and  a  sister.  The  brothers  were 
married  and  had  increasing  families,  with  incomes  of  £230  or 
thereabouts.  The  father  had  from  age  lately  resigned  a  lucrative 
appointment,  and  was  in  comparatively  reduced  circumstances. 
Lord  Lyndhurst,  C,  allowed  for  maintenance  of  the  person  non 
compos  mentis  361270  yearly,  of  which  £350  was  for  the 
father,  ^6350  for  the  next  brother,  and  36 100  for  the  youngest 
brother.  On  the  death  of  the  father  his  ^6350  was  apportioned 
among  the  brothers  and  sister,  but  Lord  Cottenham,  C,  disap- 
proved of  this  latter  apportionment,  and  observed  :  "  This  case  is 

(')  Re  Lineham,  2  Jo.  &  Lat.  29. 
(»)  Re  Clarke,  2  Phill.  283. 

(')  Bradthaw  v.  Bradghaw,  1  Jac.  &  W.  G47.  See  also  Ex  parte  Hay- 
cock, h  Ru33.  154. 

(»)  lie  Caryafort,  1  Cr.  &  Ph.  76. 

(*)  lie  Cay,  Shelf,  on  Lun.  2(1  ed.  205. 

(')  Re  Slar/iie,  Shelf,  on  Lun.  2d  ed.  203. 

O  Re  Earl  of  iMnenhorough,  7  Ir.  Eq.  R.  606. 

(')  Ex  parte  Whilbread,  2  Meriv.  103;  Re  Carynfort,  1  Cr.  &  Ph.  76  ; 
Braihhav)  v.  Bradnhaw,  1  J.  &  W.  647  ;  Re  Drurnmond,  I  M.  &  Cr. 
631  ;  Re  TAoman,  2  Phill.  169. 

Lord  Cottenh-im,  C,  in  Re  Blair,  1  M.  &  Cr.  603  ;  Re  Earl  of  Lanes- 
borough,  7  Ir.  Eq.  R.  606. 
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not  to  be  drawn  into  a  precedent,  for  I  think  this  hberality  out 
of  the  lunatic's  estate  to  collateral  relations,  whom  he  is  under 
no  obligation  to  support,  has  been  carried  much  too  far.  I 
remember  Lord  Eldon  being  very  reluctant  to  allow  it  to  any 
extent.  The  practice  has  been  greatly  extended  since  his  time.  I 
wish  it  to  be  understood  that  on  another  occasion  I  shall  not 
carry  it  so  far  as  it  has  been  carried  in  this  instance.''(^) 

The  share  of  the  family  in  the  increased  allowance  should 
appear  in  the  order,  (2)  and  the  increase  of  the  allowance  may  be 
asked  for  by  the  party  to  be  benefited  thereby,  (^)  or  by  the  com- 
mittee of  the  estate. (•*) 

The  Lord  Chancellor  will  also  advance  small  sums  out  of  the 
capital  of  the  estate  to  apprentice  near  relations  of  the  person 
non  compos  mentis,{f)  but  the  advance  of  562000  out  of  the 
estate  (yielding  only  361600  yearly)  of  a  non  compos  mentis 
husband,  the  father  of  seven  children,  to  enable  one  of  such 
children  to  buy  a  West  India  property,  was  peremptorily  refiised 
by  Lord  Cottenham,  C.^)  Lord  Lyndhurst,  C,  had,  with  hesi- 
tation, directed  in  the  case  last  quoted  a  reference  as  to  the 
advance  of  a62000  for  setting  up  in  business  another  of  the 
children,  intimating  to  the  petitioner  that  he  must  not  be  very 
sanguine  as  to  the  result  of  the  reference. (7)  Where  a  lunatic's 
next  of  kin  having  only  an  allowance  out  of  the  lunatic's  estate 
had  assumed  to  be  owner  of  the  estate  and  had  mortgaged  it,  Sir 
E.  Sugden,  L.C.,  refused  with  costs  the  petition  of  the  mortga- 
gee, praying  either  that  the  lunatic's  maintenance  allowance  might 
be  increased  for  payment  of  premiums  on  pohcies  effected  by  the 
next  of  kin  for  the  security  of  the  mortgagee  and  of  the  interest 
on  the  mortgage  debt,  or  that  the  premiums  and  interest  might 
he  paid  out  of  the  allowance  to  the  mortgagor ;  and  the  Lord 
Chancellor  observed :  "  Whether  upon  any  occasion  I  might  think 


(>)  Re  Clarke,  2  PhiU.  283.  ,  „        .    n„  , 

(=)  Re  Carysfort,  1  Cr.  &  Ph.  76  ;  Ex  parte  Whithread,  2  Meriv.  99  & 
100,  n.;  Re  Freak,  and  Re  Cay,  Shelf,  on  Lun.  2d  ed.  205. 

(3)  Ex  parte  Wliitbread,  2  Meriv.  99  ;  Re  Drummond,  1  M.  &  Cr.  bdi. 
(■»)  Re  Blair,  1  M.  &  Cr.  303;  Re  Haycock,  5  Russ.  154. 

(5)  Lord  Cottenbara,  C,  Re  Thomas,  2  Phill.  170. 

(6)  Ihid. 
(')  Ibid. 
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it  right  to  take  this  allowance  from  him  (the  next  of  kin)  if  he 
was  to  abuse  the  confidence  which  the  Court  has  in  him  is  a  dif- 
ferent question,  but  I  cannot  give  it  to  his  creditors ;  it  is  given 
to  him  in  order  to  enable  him  to  live  in  a  respectable  man- 
ner.'XO 

In  regard  to  the  payment  by  the  committee  of  an  estate  of  the 
maintenance  and  of  any  costs,  the  39th  General  Order,  7th  No- 
vember, 1853,  provides — 

"  Where  it  is  ordered  that  the  committee  of  the  estate  do  pay  any 
sums  of  money  for  maintenance,  he  is  to  pay  the  same  out  of  income, 
and  where  it  is  ordered  that  he  do  pay  any  costs  he  is  to  pay  the  same, 
when  taxed,  out  of  any  monies  coming'  to  his  hands,  after  providing- 
for  the  maintenance." 

The  Lord  Chancellor  looks  with  jealousy  on  a  payment  by  the 
committee  of  an  estate  to  himself  in  another  character.  (2) 

The  committee  of  an  estate  is  the  proper  person  to  conduct  a 
suit  on  behalf  of  the  owner  of  such  estate ;  for  this  reason  in 
the  suit  of  a  wife  by  her  next  friend,  the  Court  of  Chancery 
stayed  all  proceedings  until  the  result  of  a  pending  inqxiiry  into 
her  state  of  mind.  (3)  If  the  committee  institute  any  proceedings 
in  the  Court  of  Chancery  his  name  should  appear  as  a  party 
thereto.!*) 

The  committee  of  an  estate  may  sue  in  Scotland  for  personalty 
(part  of  the  estate)  in  that  country,  (S)  he  may  also  take  proceed- 
ings to  stultify  any  act  of  the  idiot,  lunatic  ,or  person  of  unsound 
mind, (6)  he  may  therefore  institute  a  suit  to  declare  the  nulHty 
of  a  marriage  of  the  idiot,  lunatic,  or  person  of  unsound  mind ;  (7) 


(')  Re  Lineham,  1  Jo.  &  Lat.  29. 

O  Ex  parte  Ludlow,  2  Atk.  407 ;  Ex  parte  Bromjield,  1  Ves  462  • 
Leilrim  v.  Enerry,  6  Ir.  Eq.  R.  369 ;  and  Lord  Cottenhara,  C,  in  Re  Bad- 
cock,  4  M.  fc  Cr.  440. 

(»)  Hartley  v.  Gilbert,  13  Sim.  596  ;  see  ante,  p.  30. 

D  *■  IJ^^t/^  7"  ^  ^9 '  Wool/ryes  v.  Wool/ryes,  1  Dan.  Ch. 

Vt.  H6  ;  Btuhop  r,f  London  v.  Nicholls,  Bunb.  141.  As  to  proceedings  in 
suit  of  or  against  committee,  see  antb,  p.  43. 

(')  Re  Morhon,  cited  1  Kay  &  Jo.  283. 

(«)  Ridler  v.  Midler,  1  Eq.  Ca.  Abr.  279. 

C)  Port^movth  T.  PortHTnouth,  3  Add.  63.  A  lunatic  or  person  of  unsound 
mind  foand  so  by  inquisition,  cannot,  even  in  a  lucid  interval,  marrv 
before  ^nxperaedea, :  15  Geo.  2,  e.  30;  Browning  y.  Rean,  2  Phill.  90': 
Rt  Turing,  1  V.  &  B.  140. 
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or  to  set  aside  a  deed  executed  by  him  during  his  mental  disorder. (i) 
The  committee  of  an  estate  may  also  continue  a  suit  for  the  benefit 
of  the  estate,  (2)  and  on  behalf  of  the  person  non  compos  mentis 
he  may  defend  a  suit.(3) 

Defendants  in  a  successful  suit  to  establish  the  right  of  a  per- 
son found  lunatic  by  inquisition,  who  by  their  answer  merely 
submitted  their  rights  to  the  judgment  of  the  Court,  were  held 
entitled  to  their  costs  out  of  his  estate. (*) 

The  committee  of  an  estate  has  instituted  a  suit  for  the 
divorce  of  a  lunatic  from  his  wife,  on  the  ground  of  her 
adultery. (') 

A  committee  of  an  estate  has  a  Hen  for  his  costs  on  the 
estate  for  property  recovered  by  him  in  a  suit,  and  any  soUcitor 
employed  by  him  in  the  suit,  as  standing  in  his  place,  has  also  a 
lien  upon  it.(^) 

Since  the  Chancellorship  of  Lord  Talbot  the  Lord  Chancellor 
has,  it  seems,  been  in  the  habit  of  himself  presenting  to  a  void 
advowson  when  the  presentation  has  been  in  the  gift  of  an 
idiot,  lunatic,  or  person  of  unsound  mind  foimd  so  by  inquisition  ; 
usually  giving  it  to  a  member  of  the  patron's  family.  C^)  It  islaid 
down  by  Comyn  in  his  Digest,  tit.  "  Idiot  "(c)  that  "  as  to  what 
is  not  in  itself  profitable,  as  a  presentation,  the  Crown  takes." 
When  a  Master  in  Lunacy  found  that  an  advowson  was  included 
in  property  of  which  the  lunatic  (a  Roman  CathoHc  prior  to  his 
lunacy)  was  tenant  in  tail  in  possession,  that  if  the  advowson 
became  void  it  was  apprehended  that  the  presentation  would  de- 
volve upon  the  University  of  Oxford,  and  that  therefore  it  would 
be  for  the  benefit  of  the  lunatic  to  sell  his  right  to  the  next 
presentation.  Lord  Truro,  C,  decUned  to  confirm  the  report  on 
grounds  which  it  is  unnecessary  here  to  state ;  but  in  the  course 
of  his  judgment  he  observed  :  "  I  cannot  moreover  see  that  the 


(1)  Colman  v.  Croker,  1  Ves.  160  ;  Kirkwall  v.  Flight,  3  W.  R.  529. 

(2)  Brown  v.  Clark,  3  Wood,  378,  n.;  1  Fowl.  Exch.  422. 

(3)  Ante,  p.  39,  40. 

(4)  Re  Turnley,  12  Ir.  Eq.  R.  684. 

(4  Parnell  v.  Parnell,  2  Hagg.  C.  R.  169  ;  s.  c.  2  Phillim.  160  ;  Fust  v. 
Bowerman,  cited  in  2  Hagg.  C.  R.  171. 
(0)  Barnsley  v.  Poivell,  1  Ambl.  102,  103. 
C)  1  Wood,  Lect.  409,  Shelf,  on  Lun.  2d.  ed.  21. 
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effect  of  the  lunatic's  having  been  of  the  Roman  Catholic  religion 
before  he  became  lunatic  would,  as  supposed,  give  the  University 
a  right  to  present,  in  case  of  a  vacancy  in  the  lunatic's  life.  It 
may  be  that  the  lunatic  is  merely  under  an  incapacity,  even  if  he 
is  to  be  considered  as  now  of  the  Roman  Catholic  faith,  and  that 
the  power  of  presenting  would  be  in  the  Crown,  but  I  am  not 
clear  that  the  lunatic  can  now  be  considered  as  of  the  Roman 
Catholic  faith."  (1) 

Lord  Eldon,  C,  on  behalf  of  the  Crown,  exercised  the  right  of 
appointing  a  schoolmaster  of  a  charity,  when  the  right  had 
devolved  on  a  lunatic,  found  so  by  inquisition. (2) 

If  there  is  a  stewardship  of  a  manor,  and  the  lord  of  the 
manor  has  been  found  by  inquisition  idiot,  lunatic,  or  of  unsound 
mind,  the  steward  should  not  act  without  the  sanction  of  the 
Lord  Chancellor,  (^)  and  if  the  stewardship  of  the  manor  of  such 
a  lord  be  vacant  the  Lord  Chancellor  will  appoint  a  person  to  the 
vacant  office,  and  without,  it  seems,  requiring  security  from  him.('*) 
If  the  stewardship  is  filled  the  Lord  Chancellor  will  not  remove 
the  steward,  and  permit  the  committee  of  the  estate  to  appoint  a 
new  steward. (=) 

For  the  better  management  of  the  copxjhold  property  of 
idiots,  lunatics,  and  persons  of  unsound  mind,  found  so  by  in- 
quisition, the  legislature  has  declared  by  the  Act  1 6  &  1 7  Vic.  c.  70, 

Sec.  CVIII.  "  Where  a  lunatic  (^)  is  entitled  to  be  admitted  tenant 
of  copyhold  land,  the  committee  of  his  estate  may  appear  at  one  of  the 
three  next  courts,  holden  for  the  manor  (for  the  holding  whereof  the 
nsualnotice  shall  be  given),  and  thereoffer  himself  to  be  admitted  tenant 
in  the  name  and  on  behalf  of  the  lunatic,  and  in  default  of  his  appear- 
ance or  of  his  acceptance  of  admittance,  the  lord  or  his  steward  may 
after  three  courts  duly  holden,  and  proclamations  thereat  regularly 
made  at  any  subsequent  court,  appoint  any  fit  person  to  be  attorney 
for  the  lunatic  for  that  purpose  only,  and  by  that  attorney  admit  the 
lunatic  tenant  of  the  land,  according  to  such  estate  as  the  lunatic 
shall  be  legally  entitled  to  therein." 

And 

Sec.  CIX.  "The  lord  or  his  steward  may  upon  the  admittance  impose 

(')  Re  Vavanour,  3  M.  &  Gor.  277. 

Allrrrneiz-General  v.  Dixie,  13  Ves.  519. 
(^j  B/eivitl'g  case,  Ley,  47. 
(')  Re  Smylh,  Shelf,  on  Lan.  2d  ed.  2G4. 
(*)  fie  Jodrell,  Ibid. 
(«)  16  ^-  17  Vic.  c.  70,  t.  2. 
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such  fine  as  might  have  been  legally  imposed,  if  the  lunatic  (')  had  been 
of  sound  mind,  which  fine  may  be  demanded  by  the  lord's  bailiff  or 
agent,  by  a  note  in  writing  signed  by  tlie  lord  or  his  steward,  to  be 
left  with  the  committee  of  the  estate,  or  with  the  tenant  or  occupier 
of  the  land." 

And 

Sec.  ex.  "  If  the  fine  be  not  paid  or  tendered  to  the  lord  or  his 
steward  within  three  months  after  demand,  then  the  lord  may  enter  upon 
and  hold  the  land,  and  receive  the  rents  and  profits  thereof  (but  without 
liberty  to  fell  any  timber  standing  thereon),  until  he  be  thereby  fully 
paid  the  fine  with  his  reasonable  costs  and  charges  of  raising  the  same, 
and  of  obtaining  the  possession  of  the  land,  although  the  lunatic  (') 
die  before  the  fine,  and  costs  and  charges  have  been  raised,  of  which 
rents  and  profits  received  by  the  lord,  his  steward,  bailiff,  or  servant, 
the  lord  shall  yearly,  on  demand  by  the  person  entitled  to  the 
surplus  thereof,  after  payment  of  the  fine,  and  costs,  and  charges,  or 
by  the  person  then  entitled  to  the  land,  render  a  just  and  true 
account,  and  shall  pay  the  same  surplus,  if  any,  to  the  person  en- 
titled thereto,  and  as  soon  as  the  fine,  and  costs,  and  charges,  have 
been  fully  paid,  or  if  after  the  lord's  entry,  the  fine,  and  costs,  and 
charges,  be  lawfully  tendered  to  him,  then  the  lunatic  by  the  com- 
mittee of  his  estate  or  other  the  person  entitled,  may  enter  upon  and 
hold  the  land  according  to  his  estate  or  interest  therein,  the  lord 
shall  deliver  possession  thereof  accordingly,  and  if  he  refuse  so  to 
do,  he  shall  make  satisfaction  to  the  person  kept  out  of  possession  for 
all  the  damages  which  he  shall  thereby  sustain,  and  all  his  costs  and 
charges  of  recovering  possession." 

Further, 

Sec.  CXI.  "  If  the  committee  pay  the  fine,  and  costs,  and  charges, 
then  he,  his  executors  and  administrators  may  enter  upon  and  hold  the 
land  and  receive  the  rents  and  profits  thereof  to  his  and  their  own  use, 
until  he  and  they  be  thereby  fully  paid  the  amount  disbursed  upon 
that  account,  although  the  lunatic  (')  die  before  his  and  their  re- 
imbursement." 

In  actual  practice  the  committee  of  an  estate  rarely,  if  ever, 
pays  out  of  his  own  pocket  a  fine  due  on  admission  to  copyholds  ; 
he  pays  such  fine  out  of  the  lunatic's  personalty,  under  the 
direction  of  the  Lord  Chancellor. 

By  the  Act  16  &  17  Vic.  c.  70,  it  is  also  provided 

Sec.  CXII.  "  If  the  fine  imposed  be  not  warranted  by  the  custom  of 
the  manor,  or  be  unlawful,  the  lunatic  (")  may  controvert  its  legality  as 
if  this  Act  had  not  been  made,  and  no  lunatic  shali  forfeit  any  land 
for  his  neglect  or  refusal  to  appear  at  any  court,  or  to  be  admitted 
thereto,  or  to  pay  the  fine  imposed  upon  his  admittance." 


(')  16  Sc  17  Vic.  c.  70,  s.  2. 
(»)  Ibid. 


(')  Ibid. 
(^)  Ibid. 
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To  obviate  difficulties  which  formerly  existed  in  the  dissolution  of 
a  partnership,  when  one  of  the  partners  was found  by  inquisition  to 
be  lunatic,  or  of  unsound  mind,  and  which  sometimes  necessitated 
a  private  Act  of  Parliament,  (i)  the  Act  16  &  17  Vic.  c.  70, 
declares 

Sec.  CXXm.  "  Where  a  person,  ieing  a  member  of  a  co-partnership 
firm  iecomes  lunatic,i^)  the  Lord  Chancellor,  intrusted  as  aforesaid,(') 
may  by  order  made  on  the  application  of  the  partner  or  partners  of  the 
Imiatic,  or  of  such  other  person  or  persons  as  the  Lord  Chancellor 
intrusted  as  aforesaid  shall  think  entitled  to  require  the  same, 
dissolve  the  partnership ;  and  thereupon,  or  upon  a  dissolution  of 
the  partnership  by  decree  of  the  Court  of  Chancery,  {•')  or  otherwise, 
by  due  course  of  law,  the  committee  of  the  estate,  in  tlie  name  and  on 
behalf  of  the  lunatic,  may  join  and  concur  with  such  other  person  or 
persons  in  disposing  of  the  partnership  property,  as  well  real  as  per- 
sonal, to  such  persons  upon  such  terms,  and  in  such  manner,  and  may 
and  shall  execute  and  do  such  conveyances  and  thing  for  effectuating 
this  present  provision,  and  apply  the  monies,  payable  to  the  lunatic 
in  respect  of  his  share  and  interest  in  the  co-partnership,  in  such 
manner  as  the  Lord  Chancellor  intrusted  as  aforesaid  shall  order." 

If  the  wife  of  a  lunatic  or  person  of  unsound  mind  is  cestui 
que  trust  of  a  fund,  and  the  trustee  pays  it  to  her  husband  or  to 
the  committee  of  his  estate  or  to  the  Accountant  General  to  the 
husband's  credit,  that  is  a  reduction  into  possession  of  the  fund 
by  the  husband,  {f)  A  suit  having  been  commenced  by  the  wife 
of  a  lunatic  found  so  by  inquisition,  praying  a  settlement  on  her- 
self and  her  children  of  a  certam  trust  fund,  an  inquiry  was  ob- 
tained in  lunacy  on  the  application  of  the  committee  of  his  estate, 
and  upon  the  appearance  of  the  wife,  as  to  the  propriety  of  such 
settlement ;  upon  this  inquiry  the  committee  and  the  wife  con- 
curred in  a  settlement  of  half  the  fund,  a  draft  of  such  settlement 


(1)  Re  Craven,  Sbelf.  on  Lun.  2d  ed.  480. 
O  16  (S- 17  Ffc.  c.  70,*.  2. 

(')  Ibid. 

(.*)  Anii,  p.  34,  Where  a  motion  for  an  interim  injunction,  in  a 
8«t  to  restrain  a  partner  from  interfering  in  the  partnership  business, 
wa»  onsucoessfal,  because  there  was  no  evidence  that  the  partner 
(although  six  months  back  insane)  wag  at  the  date  of  the  motion 
insane,  acd  incompRtent  to  transact  bis  partnership  duties,  a  cross  motion 
for  an  mtenm  injunction,  in  a  cross  suit  to  restrain  interference  with  such 
partner  m  such  duties,  was  successful,  the  Court  distinctly  declining  any 
inquiry.    An<m.  C(ue,  2  Kay  Sc  Jo.  HI. 

(*)  Re  Jenkin»,  5  Russ.  187. 
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was  signed  by  the  wife,  and  a  Master  in  Lunacy  reported  in  its 
favour  and  for  the  dismissal  of  the  suit ;  the  committee  then 
obtained  in  the  suit  a  reference  to  approve  of  a  proper  settlement, 
the  wife  carried  in  under  that  reference  a  proposal  to  settle  half 
the  fund,  and  a  draft  report  was  prepared,  but  not  settled, 
approving  of  such  proposal :  meanwhile  the  trustee  filed  another 
bill  for  directions  as  to  the  wife's  claim,  and  she,  answering  that 
bill  separately  from  her  husband,  stated  the  proceedings  both  in 
lunacy  and  in  the  other  suit,  and  claimed  a  settlement  of  half  the 
fund  :  the  lunatic  next  died,  and  then  his  widow  by  her  answer 
to  a  bill  of  revivor  by  his  executors  claimed  the  whole  fund  ;  Sir 
James  Parker,  V.C.,  held  that  the  proceedings  did  not  amount  to 
a  reduction  into  possession  of  any  part  of  the  fund  by  the  hus- 
band. (1) 

"With  regard  to  the  transfer  of  any  fund,  annuity,  or  security 
transferable  in  books  and  kept  by  any  company  or  society,  of 
any  money  payable  for  the  discharge  or  redemption  thereof,  or 
any  share  or  interest  therein,  which  belongs  to  an  idiot,  lunatic,  or 
person  of  unsound  mind  found  so  by  inquisition,  the  Act  16  &  17 
Vic.  c.  70,  provides  : 

Sec.  CXL.  "  Where  any  stock  (°)  is  standing  in  the  name  of,  or  is 
vested  in  a  lunatic  (=)  beneficially  entitled  thereto,  or  is  standmg  m  the 
name  of,  or  vested  in  a  committee  of  the  estate  of  a  lunatic,  m  trust  for 
the  lunatic,  or  as  part  of  his  property,  and  the  committee  dies  intestate, 
or  himself  becomes  lunatic,  or  is  out  of  the  jurisdiction  of,  or  not 
amenable  to  the  process  of  the  Court  of  Chancery,  or  it  is  uncertain 
•whether  the  committee  be  living  or  dead,  or  he  neglects  or  retuses  to 
transfer  the  stock,  and  to  receive  and  pay  over  the  dividends  thereot 
to  a  new  committee  or  as  he  directs,  for  the  space  of  14  days  next 
after  a  request  in  writing  for  that  purpose  made  by  a  new  committee, 
then  the  Lord  Chancellor  intrusted  as  aforesaid  {")  may  order  someUt 
person  to  transfer  (=)  the  stock  to  or  into  the  name  of  a  new  committee, 
or  into  the  name  of  the  Accountant-General  of  the  Court  of^h^^n^ery, 
or  otherwise,  and  also  to  receive  and  pay  over  the  dividends  {) 
thereof,  or  such  sum  or  sums  of  money,  and  in  such  manner  as  the  l.ora 
Chancellor  intrusted  as  aforesaid  may  order."  , .    .  ,  .  .i. 

Sec  CXLII.    "  Where  an  order  is  made  under  this  Act  tor  tne 
transfer  (')  of  stock,  (")  the  person  to  be  named  in  the  order  for  making 


(')  Baldwin  v.  Baldwin,  5  De  G.  &  Sm.  325. 
(')  16  A-  17  Vic.  c.  70,  s.  2. 

O  16  Sf  17  Vic.  c.  70,  *.  2.  (') 
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the  transfer  shall  be  some  proper  officer  of  the  Company  or  Society 
in  whose  books  the  transfer  is  to  be  made,  and  where  tlie  transfer  is 
to  be  made  in  books  kept  by  the  Governor  and  Company  of  the  Bank 
of  England,  the  officer  to  be  named  shall  be  the  secretary,  or  deputy 
secretary,  or  Accountant-General,  or  deputy  Accountant-General  for 
the  time  being  of  the  said  Governor  and  Company." 

And 

Sec.  CXLIII.  "AH  transfers (')  and  payments  made  in  pursuance 
of  this  Act  shall  be  valid  and  binding  to  all  intents,  and  upon  all 
persons  whomsoever." 

It  may  be  proper  here  also  to  remark  that  the  Act  1 6  &  1 7 
Vic.  c.  70,  provides : 

Sec.  CXLIV.  "  This  Act  shall  be  a  full  indemnity  and  discharge 
to  the  Governor  and  Company  of  the  Bank  of  England,  their  officers 
and  servants,  and  all  other  persons  respectively  for  all  acts  and  things 
done,  or  permitted  to  be  done  pursuant  thereto,  which  acts  and  things 
respectively  shall  not  be  questioned  or  impeached  in  any  court  of  law, 
or  equity,  to  their  detriment." 

Upon  petition  for  transferring  fiinds  out  of  the  name  of  one  found 
non  compos  mentis  by  inquisition,  the  committee  of  his  estate 
should  be  served.  (2)  A  stop  order  has  also  been  obtained  on 
fimds  standing  in  a  lunacy  in  the  name  of  the  Accountant-Gene- 
ral of  the  Court  of  Chancery  on  the  petition  of  an  assignee 
of  the  expectant  interest  of  the  next  of  kin  of  the  person  non 
compos  mentis  (3)  ;  but  such  an  order  seems  inconsistent  with  the 
doctrine  that  the  ne.xt  of  kin  of  a  person  non  compos  mentis  has 
not  in  lunacy  any  interest  in  his  property,  ("*) 

In  his  dealings  with  the  estate  of  an  idiot,  lunatic,  or  person 
of  unsound  mind,  the  Accountant-General  of  the  Court  of 
Chancery  is  subjected  to  certain  directions  ;  for  the  purpose  of 
saving  the  repetition  in  orders  in  lunacy  of  these  directions,  it  is 
by  the  49th  General  Order,  7th  November,  1853,  declared : 

"  Where,  under  or  in  pursuance  of  the  said  Act,^)  or  these  Or- 
ders.C;  or  any  special  order,  fiat,  or  certificate,  any  money  is  paid  into 
the  Bank,  with  the  privity  of  the  Accountant-General,  or  any  money  or 


V\ K'"^'-  '5  *•  2-  O  lie  Saumarez,  27  Law  T.  212. 

(  )  Re  Kent  \  H.  &  Tw.  214,  and  cms  therein  cited  ;  see  also  Re  Pigott 
3  M.  &  &or.  268. 
C)  See  ante,  p.  273.  (=)  16  ^  17  Vic.  c.  70. 

(»)  /.  e.,  General  Orderi,  7th  Nov.,  18.53. 
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dividends,  or  accumulations  of  dividends,  is  or  are  invested  in'his  name, 
and  with  his  privity,  in  the  purchase  of  bank  annuities,  or  any  stocks, 
funds,  or  annuities  are  transferred  into  his  name  and  with  his  privity, 
in  the  books  of  the  Governor  and  Company  of  the  Bank  of  England, 
or  of  any  other  public  company,  or  any  stocks,  funds,  or  annuities 
standing  in  his  name,  are  carried  over  in  trust,  in  a  matter,  or  to  any 
account  therein,  he  is  to  declare  the  trust  thereof  respectively,  accord- 
ingly, subject  to  further  order. 

And  the  50th  General  Order  of  the  7th  Nov.,  1853,  runs  thus : 

"  For  the  purposes  of  any  payment  or  investment  to  be  made  under 
these  orders,  or  any  special  order,  by  the  Accountant-General,  he 
is  to  be  at  liberty  to  draw  on  the  Bank  of  England,  according  to  the 
form  prescribed  by  the  Act  of  Parliament  passed  in  the  12th  year 
of  his  late  Majesty  King  George  the  First,  and  intituled,  '  An  Act 
for  better  securing  the  monies  and  effects  of  the  suitors  of  the  Court 
of  Chancery,  and  to  prevent  the  counterfeiting  of  East  India  Bonds, 
and  indorsements  thereon,  as  hkewise  indorsements  on  South  Sea 
Bonds,'  and  the  general  rules  and  orders  of  the  said  Court  in  that 
case  made  and  provided.  " 

The  51st  General  Order  of  the  same  date  requires  that, 

"  Where  any  sum  of  stock  standing  in  the  books  of  the  Governor 
and  Company  of  the  Bank  of  England,  or  any  other  public  company, 
in  the  name  of  the  Accountant-General  in  trust  in  a  matter  generally 
or  on  a  particular  account,  is  to  be  sold  with  his  privity,  one  of  the 
cashiers  of  the  Bank  is  to  have  notice  to  attend  the  sale,  and  is  to  re- 
ceive the  money  to  arise  thereby,  and  upon  receipt  thereof,  is  forth- 
with to  pay  the  same  into  the  Bank,  with  the  privity  of  the  Account- 
ant-General to  the  credit  of  the  matter  generally,  or  on  the  particular 
account  (as  the  case  may  be)." 

And  the  language  of  the  5  2d  General  Order  of  the  same  date 
is  as  follows : 

«  Where  it  is  ordered  that  a  sum  of  stock,  standing  in  the  books  of 
the  Governor  and  Company  of  the  Bank  of  England,  or  other  pub  he 
Company,  be  transferred  into  the  name  and  with  the  privity  ot  the 
Accountant-General  of  the  Court  of  Chancery  in  trust  in  the  matter 
either  generally,  or  on  a  particular  account,  and  no  person  is  named 
in  the  order  for  making  the  transfer,  the  secretary  or  deputy  secre- 
tarv  Accountant-General,  or  deputy  Accountant-General,  tor  tiie 
time' being  of  the  said  Governor  and  Company,  or  other  proper  ofiicer 
of  such  other  Company,  is  to  make  the  transfer,  and  he  or  one  ot  the 
cashiers  for  the  time  being  of  the  said  Governor  and  Company,  or  other 
such  proper  officer  as  aforesaid,  is  to  receive  any  sum  ot  money 
staflding  in  the  books  of  the  said  Governor  and  Company,  or  such 
other  Company  as  aforesaid,  accrued  due  at  the  date  of  the  order  by 
way  of  dividend  or  periodical  payment  in  respect  of  the  stock  o  be 
transferred  and  also  any  future  sum  so  to  accrue  due  previously  to 
S  transfe  ,  and  is  to  pay  the  same  into  the  Bank  with  the  privity  of 


AND  PERSONS  OF  UNSOUND  MIND. 


343 


the  Accountant-General  of  the  Court  of  Chancery,  to  the  credit  of 
the  matter,  either  generally  or  on  such  particular  account  as  afore- 
said, as  the  case  may  require." 

The  20th  General  Order  of  7th  Nov.,  1853,  had  already  laid 
it  down, 

"  Where  the  Masters  by  certificate  direct  or  give  liberty  for  the 
payment  into  the  Bank  of  money,  or  the  ti-ansfer  into  the  name  of 
the  Accountant-General  of  stock  respectively  belonging  to  the  lunatic, 
to  the  credit  of,  or  in  trust  in  the  matter,  they  are  to  be  at  liberty  to 
direct  that  the  same  be  placed  to  such  particular  account,  or  that  it 
shall  not  be  paid  or  transferred  out  without  notice  to  such  person  as 
occasion  may  require  and  they  may  direct." 

Money  Orders  in  lunacy  are  likewise  the  subject  of  a  General 
Order  of  10th  Feb.,  1834,  which  runs  thus : 

"  It  is  ordered  and  directed,  that  every  order  relating  to  or  in 
anywise  concerning,  or  referring  to  the  payment,  transfer,  or  carrying 
over  of  any  cash,  stocks,  funds,  annuities,  securities,  or  other  effects 
to  or  into  the  name  of  the  Accountant-General  of  the  Court  of 
Chancery,  to  the  credit  of  the  name  of  any  person  or  persons  being 
idiot,  lunatic,  or  of  unsound  mind,  or  to  the  payment,  transfer, 
carrying  over,  or  other  disposal  by  the  Accountant-General  of  any 
cash,  stocks,  funds,  annuities,  securities,  or  other  effects  which  may 
be  standing  in  his  name  to  the  credit  of  the  matter  of  any  person  or 
persons  being  idiot,  lunatic,  or  of  unsound  mind,  shall  henceforth  as 
heretofore  be  drawn  up  by  the  secretary  of  lunatics,  and  a  duplicate  of 
every  such  order,  be  made  by  the  said  secretary,  and  such  order  and 
duplicate  in  the  ordering  part  thereof  shall  state  the  exact  sums  of 
money,  and  amount  of  securities  du-ected  to  be  paid,  transferred, 
carried  over,  or  otherwise  disposed  of  to  or  by  the  said  Accountant- 
General,  in  words  at  length,  where  the  same  can  then  be  ascertained ; 
and  in  all  cases  where  the  same  cannot  then  be  ascertained,  the 
amount  thereof  shall  be  verified  by  affidavit,  or  be  certified  by  the 
Master,  as  the  case  may  be,  and  shall  also  state  the  christian  and  sur- 
names of  every  person,  by  or  to  whom  the  same  shall  be  directed  to  be 
paid,  transferred,  carried  over,  or  otherwise  invested,  in  words  at 
length  without  abbreviation,  except  in  the  case  of  bodies  corporate, 
companies,  or  societies  in  such  order,  and  not  merely  as  petitioners 
or  the  like,  except  in  cases  of  payments,  transfers,  or  carryings  over, 
directed  to  be  made  to  or  by  representatives,  when  no  probate  or 
letters  of  administration  shall  have  been  taken  out  at  the  time  of 
making  such  order,  and  the  christian  and  surnames,  or  titles  of 
honour  of  all  such  persons,  and  the  titles  of  all  such  bodies  corporate, 
companies,  and  societies,  shall  be  written  at  length  and  without  ab- 
breviation in  such  order,  and  that  upon  every  such  order  the  Registrar 
of  the  Court  of  Chancery  shall  draw  up  an  order  to  be  acted  upon 
by  the  Accountant-General  which  shall  not  hereafter  contain  any  of 
the  recitals  in  the  original  order ;  but  in  all  other  respects  be  confor- 
mable thereto,  and  that  the  order  of  the  said  Registrar  when  so  drawn 
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up  shall  be  entered  as  heretofore  with  the  proper  officer  of  the  Court 
of  Chancery." 

The  Act  16  &  17  Vic  c.  70,  also  provides: 

Sec.  CI.  "  Where  aniorder  or  a  report  confirmed  by  fiat,  relates  to 
the  payment,  transfer,  carrying  over  or  depositing  of  any  cash,  stocks, 
funds,  annuities,  securities,  or  other  effects  to  or  into  the  name  of,  or  m 
the  custody  of  the  Accountant-General  of  the  Court  of  Chancery  to 
the  credit  of  the  matter  of  a  lunatic,(')  or  to  the  payment,  transfer,  or 
carr.ymg  over,  or  other  disposal  by  the  said  Accountant-General_  of 
any  cash,  stocks,  funds,  annuities,  securities,  or  other  effects  standmg 
in  his  name,  or  deposited  in  his  custody  to  the  credit  of  the  matter 
of  a  lunatic,  or  of  any  cash,  stocks,  funds,  annuities,  secunties,  or 
other  effects  to  or  in  which  a  lunatic  is  entitled  or  beneficially  in- 
terested, and  which  are  not  standing  in  trust  in  a  cause  or  matter  de- 
pending in  the  Court  of  Chancery,  the  said  Accountant-General,  and  all 
other  persons,  and  the  Governor  and  Company  of  theBank  of  England, 
Bhall  act  upon  the  order  signed  by  the  Lord  Chancellor,_  intrusted  as 
aforesaid,  (=)  after  the  same  has  been  entered  as  herembefore  pro- 
vided, or  upon  an  office  copy  of  the  report,  confirmed  by  fiat,  and 
thence  receiving  the  operation  of  an  order  after  the  same  has  been 
filed  as  hereinbefore  provided,  in  the  same  manner  as  if  an  order  Had 
been  drawn  up  by  the  registrar  of  the  Court  of  Chancery,  and  passed- 
and  entered  in  the  Court  of  Chancery,  accordmg  to  the  practice  for- 
merly used,  and  the  Registrar  in  Lunacy  in  case  of  an  order,  and  the 
Masters  in  case  of  a  report  confii-med  by  fiat  shall  certify  under 
their  hand  respectively  to  the  said  Accountant-General,  what  stocks, 
funds,  annuities,  securities,  or  other  effects  are  by  virtue  of  any  such 
order  or  report  confirmed  as  aforesaid  (as  the  case  may  be)  to  be  sold 
transferred,  or  delivered  out  in  the  same  manner  as  the  Registrars  ot 
the  Court  of  Chancery  were  formerly  accustomed  to  do. 

With  reference  to  the  payment  of  the  costs  of  proceedings  in 
lunacy,  the  Act  16  &  17  Vic.  c.  70,  has  this  provision  : 

Cap  CXLV.  "The  Lord  Chancellor  intrusted  as  aforesaid(')  may 
ordei- the  costs  and  expenses  of  and  relating  to  the  petitions,  apphca- 
tions,  orders,  directions,  conveyances,  and  transfers  to  be  made  m 
pursuance  of  this  Act,  or  any  of  them  to  be  paid  and  raised  out  ot, 
or  from  the  land  or  stock,  or  the  rents  or  dividends  m  respect  of 
which  the  same  respectively  shall  be  made  m  such  manner  as  he  may 
think  proper." 

To  enable  the  Masters  in  Lunacy  to  investigate  any  important 
dealings  with  the  estate  of  a  person,  idiot,  lunatic,  or  of  unsound 
mind  which  may  appear  to  have  occurred  before  he  was  under 
the  protection  of  the  Lord  Chancellor,  the  12th  General  Order, 
7th  Nov.,  1853,  declares,   

(')  16  §•  17  Vic.  c.  70,  s.  2. 
(s)  Ibid.  (')  ^bid. 
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"  The  Masters  (')  are  to  be  at  liberty  from  time  to  time  to  make 
such  inquiries  as  to  them  shall  seem  expedient  respecting  any 
dealings  with  the  lunatic's  estate,  and  the  application  of  the  same 
or  any  part  thereof  prior  to  the  date  of  the  inquisition,  and  respecting 
the  state  and  condition  of  the  lunatic  when  any  such  dealings  took 
place,  whether  any  request  or  proposal  in  that  behalf  shall  or  shall 
not  have  been  made  to  or  laid  before  them,  and  to  report  thereon  and 
on  the  circumstances  connected  therewith,  and  the  steps,  if  any, 
proper  to  be  taken,  and  by  and  against  whom  in  relation  thereto." 

This  order  is  a  kind  of  modificatioa  or  substitute  for  the  old 
plan  of  carrying  back  the  inquisition  to  the  period  when  the 
insanity  commenced.  (~) 

And  to  aid  the  Masters  in  their  management  of  the  estate,  the 
13th  General  Order  of  7th  Nov.,  1853,  runs  thus, 

''  The  Masters  are  to  be  at  liberty,  when  it  shall  seem  to  them  ex- 
pedient, to  mquire  what  debts,  if  any,  not  open  to  dispute  or  question, 
are  due  from  the  lunatic,  and  to  whom,  and  whether  the  same  or  any 
and  what  parts  or  part  thereof  ought  to  be  paid,  and  out  of  what 
funds  or  property  and  to  entertain  proposals  for  the  adjustment  and 
settlement  thereof,  and  for  the  compromise  and  settlement  of  any  dis- 
puted debt,  claim,  or  demand,  upon  or  against  the  limatic  or  his 
estate,  and  to  report  on  such  matters  respectively." 

By  the  14th  General  Order  of  the  same  date, 

"  The  Masters  are  also  to  be  at  liberty  from  time  to  time  to  receive 
IIU-^^T  '^"'^  """"^Ti  '"^"^'■y  touching  any  other  matters 
re;ort"there'oS.''^^^  '''^  or 'personal,  and  to 

The  Act  16  &  17  Vic.  c.  70,  has  several  provisions  to  a  similar 
effect. 

Sec.  LXIX.  The  Masters  shall  be  at  liberty,  without  an  order  of 
reference,  to  receive  any  proposal,  and  conduct  any  inquiry,  respecting 
the  managing,  repairing,  setting,  or  letting  of  the  estate,  and  to  report 
thereon.  ^ 

Sec.  LXX,  The  Masters  shall  also  be  at  liberty,  without  an  order 
ot  relerence,  to  receive  any  proposal  and  conduct  any  inquiry  relating 


(')  34M  G.  0.,  7tfiNov.,  1853. 

O  See;;.  2.55,  47 ih  G.  O.,  Til,  Nov.,  1853. 
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to  the  estate,  not  i-especting  the  managing,  repairing,  setting,  or  letting 
thereof,  and  any  propos<al  or  inquiry  whatsoever  relating  to  the  person, 
and  to  report  thereon  respectively,  if  and  when  they  shall  be  of 
opinion  that  if  application  were  made  to  the  Lord  Chancellor  intrusted 
as  aforesaid  concerning  the  matter  of  any  such  proposal  or  inquiry  a 
reference  thereon  would  be  made  to  the  Masters. 

Sec.  LXXI.  Where  the  Masters,  without  an  order  of  reference, 
receive  any  proposal  or  proceed  in  any  inquiry  relating  to  the  estate, 
not  respecting  the  managing,  repairing,  setting,  or  letting  thereof,  or 
any  proposal  or  inquiry  whatsoever  respecting  the  person,  any  person 
attending  before  them  shall  be  at  liberty  to  apply  by  petition  to  the 
Lord  Chancellor  intrusted  as  aforesaid  as  he  may  be  advised ;  and 
thereupon  the  Masters  shall,  pending  the  application,  cease  from  pro- 
ceeding on  the  proposal  or  in  the  inquiry,  unless  the  Lord  Chancellor 
intrusted  as  aforesaid  otherwise  dii-ect. 

Sec.  LXXII.  Where  the  Masters,  without  an  order  of  reference, 
receive  and  proceed  on  a  proposal,  or  conduct  an  inquiry,  but  arrive 
at  the  opinion  that  the  proposal  ought  not  to  be  adopted  and  carried 
into  effect,  or  that  the  inquiry  was  unnecessary,  they  shall  be  at 
liberty  to  certify  whether  or  not,  regard  being  had  to  the  circum- 
stances, the  proposal  or  inquiry  was  proper  to  be  made ;  and  if  they 
certify  in  the  affirmative,  usual  and  proper  costs  of  the  proposal  or 
inquiry  and  proceedings  thereon  shall  be  allowed  on  taxation  by 
virtue  of  their  certificate,  but  if  they  certify  in  the  negative  the  Lord 
Chancellor  intrusted  as  aforesaid  shall  direct  by  whom  and  in  what 
manner  the  costs  shall  be  paid  and  borne. 

Sec.  LXXIII.  Where  any  person  requires  that  the  Masters  should 
report  on  a  proposal  which  they  have  received  and  proceeded  on 
without  an  order  of  reference,  notwithstanding  their  opinion  that  it 
should  not  be  adopted  and  carried  into  effect,  the  Masters  shall  report 
on  the  proposal,  and  the  report  shall  be  brought  before  the  Lord 
Chancellor  intrusted  as  aforesaid  by  petition,  who  shall  make  such 
order  upon  the  report  and  respecting  the  costs  as  to  him  shall  under 
the  circumstances  seem  just. 

Sec.  LXXIV.  Where  an  application  is  made  by  petition  to  the 
Lord  Chancellor  intrusted  as  aforesaid,  either  concerning  a  matter 
which  might  have  been  brought  before  tlie  Masters  in  the  first 
instance,  or  in  consequence  of  the  Masters  receiving  any  proposal  or 
proceeding  in  any  inquiry  relating  to  the  estate  or  the  person,  the 
Lord  Chancellor  intrusted  as  aforesaid  may  make  such  order  respect- 
ing the  costs  of  the  application  and  of  the  consequent  proceedings  as 
to  him  shall,  under  the  circumstances,  seem  just. 


By  the  22d  General  Order  of  the  same  date, 

"  The  Masters  are  to  be  at  liberty  to  permit  any  person  whose 
attendance  may  appear  to  them  to  be  proper,  and  for  the  security 
or  advantage  of  the  lunatic  or  his  estate,  other  than  the  committee 
and  next  of  kin  of  the  lunatic,  to  attend  on  the  proceedings,  or  on 
any  particular  proceeding  before  them  in  the  matter,  and  all  the  pro- 
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visions  contained  in  section  81  of  the  said  (')  Act  as  to  the  attendance 
of  next  of  kin  are  to  extend  and  apply  mutatis  mutandis  to  the  at- 
tendance of  such  person  as  aforesaid,  as  well  before  the  Masters  as 
before  the  Lord  Chancellor  or  Lords  Justices." 

And  by  the  23d  General  Order  of  the  same  date, 

"  The  Masters  are  to  be  at  liberty  to  direct  that  several  parties 
appearing  before  them  by  different  solicitoi's  shall  appear  by  the  same 
solicitor,  or  otherwise  at  their  own  costs,  or  that  several  parties  ap- 
pearing before  them  by  the  same  solicitor  shall  appear  by  different 
solicitors,  and  the  parties  are  not  to  appear  otherwise  before  the  Lord 
Chancellor  or  Lords  Justices,  except  by  special  leave,  or  at  their  own 
costs." 

Costs  in  Lunacy  payable  out  of  the  estate  of  an  idiot,  lunatic, 
or  person  of  unsound  mind,  are  always  taxed. 

And  the  48th  General  Order  of  7th  Nov.,  1853,  declares  that 

"  Where  it  is  ordered  that  any  costs,  or  costs,  charges,  and  ex- 
penses be  taxed,  the  Taxing  Master  of  the  Court  of  Chancery  in  ro- 
tation, or  the  Taxing  Master  to  whom  the  taxation  of  costs  in  the 
matter  stands  referred,  (as  the  case  may  be)  is  to  tax  and  certify  such 
costs  or  costs,  charges,  and  expenses,  and  also  to  certify  the  names 
of  the  respective  solicitors  to  whom  the  same  should  be  paid,  and  due 
notice  of  attending  the  Taxing  Master  on  the  taxation  is  to  be  given 
to  such  parties  as  the  Masters  shall  have  certified  are  to  attend  on 
the  proceedings  in  the  matter  ;  and  where  it  is  ordered  that  the 
costs,  charges,  and  expenses  of  any  committee  or  next  of  kin  in  the 
matter  of  any  lunacy  be  taxed,  the  Taxing  Master  in  taxing  such 
costs,  charges,  and  expenses  is  not  to  allow  the  costs,  charges,  or  ex- 
penses of  any  petition  or  application  upon  which  no  order  shall  have 
been  drawn  up,  unless  the  same  shall  by  any  order  be  directed  to  be 
allowed  or  ordered  to  be  costs  in  the  matter  of  such  lunacy,  nor  to 
allow  the  costs,  charges,  or  expenses  of  any  proposals  or  inquiry 
before  the  Masters  which  they  shall  have  disallowed  or  not  thought 
fit  to  adopt  or  carry  into  effect  unless  the  Masters  shall  have  certified 
that  such  proposal  or  inquiry  was  proper." 

The  Masters  in  Luncy  may  direct  the  times,  &c.,  of  pro- 
ceeding before  them,  inquire  into  delays  and  disallow  costs :  on 
this  head  the  Act  16  &  17  Vic.  c.  70,  enacts. 


(')  16  §•  17  Vic.  c.  70. 
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Sec.  LXXXVI.  Subject  to  the  provisions  of  this  Act,  and  to  tlie 
general  orders  in  lunacy  for  the  time  being  in  force,  and  to  any  order 
of  the  Lord  Chancellor  intrusted  as  aforesaid,  the  Masters  may,  if 
they  think  fit,  dispense  with  any  summons  ordinarily  taken  out  in 
the  course  of  the  proceedings  before  them,  and  direct  and  require  any 
party  attending  before  them  to  take  out  a  summons  for  a  particular 
purpose  or  within  a  particular  time,  and  fix  the  time  at  which  any 
summons  shall  be  returnable  before  them,  or  at  or  within  which  any 
proceeding  necessary  or  proper  to  be  taken  before  them  shall  be  taken, 
and  may  proceed  ile  die  in  diem  or  adjourn  the  proceedings  before 
them,  as  they  may  see  fit,  ... 

Sec.  LXXXVil.  The  Masters  shall  from  time  to  time  mquire  into 
the  circumstances  of  any  delay  in  the  conduct  of  proceedings  before 
them,  or  in  proceeding  upon  their  reports,  certificates,  or  decisions, 
and  for  that  purpose  inay  call  before  them  all  parties  concerned,  and 
may  report  accordingly,  where  it  seems  expedient. 

Sec.  LXXXVIII.  The  Masters  may,  by  certificate,  disallow, 
wholly  or  in  part,  the  costs  of  any  proceeding  or  document  taken  or 
used  or  proposed  to  be  taken  or  used  before  them ;  and  the  costs  of 
the  attendance  of  counsel  before  them  shall  not  be  allowed  on  taxa- 
tion, unless  they  certify  that  such  attendance  was  proper,  and  for  the 
security  or  advantage  of  the  lunatic  or  his  estate. 

Further,  to  facilitate  the  management  in  lunacy  of  an  estate 
and  to  lessen  the  cost  thereof,  the  2d  General  Order  issued  by 
the  Lord  Chancellor  on  the  /  th  Nov.,  1853,  is  in  the  following 
words : 

"All  pending  proceedings  are  to  be  carried  on  according  to  the 
provisions  of  these  orders  (')  as  far  as  may  be  practicable  and  subject 


(•)  I.  e.,  the  General  Orders  of  7th  Nov.,  1853,  the  mterpretalion  of 
which  must  be  sought  in  the  3d,  4th,  5th,  and  6tb.  The  3d  General  Order 
of  that  date  runs  thus  :— "  In  these  orders,  unless  there  be  something  m  the 
subject  matter  or  context  repugnant  to  such  a  construction,  words  expressed 
in  the  singular  and  in  the  plural  number  respectively  are  to  be  construed  as 
applicable  respectively  to  several  persons  or  things  and  to  one  person  or 
thing,  and  words  importing  the  masculine  gender  are  to  be  construed  as  apph- 
cablf  to  females  as  well  as  males.  The  expression  the  Masters  is  to  be 
taken  to  mean  the  Masters  jointly  and  severally,  the  e^P--;«"°"  .^^'^.^.^I 
countant-General'  to  mean  the  Accountant- General  for  the  t.me  being  of  the 
High  Court  of  Chancery,  the  expression  '  the  Bank '  to  mean  the  Bank  of 
^  ^i»n,l  thP  exuression  'next  of  kin  '  to  comprehend  heir  or  heirs-at-law, 
rnd  als^the  person  or  persons  who  would  be  entitled  to  the  lunatic's  estate 
ofto  hares  thereof  under  the  statutes  for  the  distribution  of  the  effects  of  in- 
or  to  shares  tnereo  intestate,  the  provisions  referring  to  Orders  m 

Itiljare  to'be  dremed      extend  as' far  as^hey  may  be  applicable 
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thereto  according  to  the  practice  (')  heretofore  subsisting-,  and  in  case 
of  doubt  as  to  the  mode  of  procedure  in  such  of  the  modes  aforesaid  as 
the  Masters  shall  direct,  and  the  provisions  of  these  orders  are  to  be 
deemed  to  be  subject  to  variation  by  special  order  in  any  case,  and  are 
to  be  apphcable  onlj'  where  there  may  be  no  express  directions  con- 
tained in  or  given  by  any  special  order  concerning  any  of  the  several 
matters  provided  for  in  these  orders,  or  bo  far  as  such' directions  may 
not  extend." 

And  by  way  of  lessening  still  further  costs  in  Lunacy,  the  follow- 
ing General  Orders  were  issued  by  the  Lord  Chancellor  on  the 
8tli  Nov.,  1856,  in  reference  to  copies  of  proceedings  therein  : 

I.  From  and  after  the  15th  day  of  November,  1856,  in  lieu  of 
copies  of  proceedings  and  documents  in  matters  in  lunacy  being  made 
and  delivered  by  the  officers  in  lunacy  at  the  office  in  which  they  are 
filed  or  left,  copies  of  such  proceedings' and  documents  (save  as  herein- 
after excepted)  are  to  be  made,  delivered,  charged,  and  paid  for 
according  to  the  following  regulations : — 

1.  The  following  copies  are  exempted  from  this  order,  that  is 
to  say,  office  copies  of  affidavits  to  be  made  for  and  taken  by  the 
party  fihng  the  same,  copies  of  documents  prepared  in  the  offices 
of  the  Masters  in  Lunacy  and  Registrar  in  Lunacy  respectively 
to  be  made  for  and  taken  by  the  party  having  the  conduct  of  the 


mutandis  to  the  case  of  directions  contained  in  reports  confirmed  by  fiat  j  and 
the  provisions  respecting  the  committee  of  the  estate,  his  appointment 
accounts,  payments,  allowances,  and  matters  of  the  like  nature,  are  to  be 
deemed  to  extend  as  far  as  they  may  be  applicable  mutatis  mutandis  to  the 
case  of  a  receiver."  The  4th  General  Order  of  tbat  date  adds  :— "  Where  in 
these  orders  or  in  a  special  order,  a  limited  time  from  and  after  a  date' or 
event  is  appointed  or  allowed  for  doing  any  act  or  taking  any  proceeding  the 
computation  of  such  limited  time  is  not  to  include  the  day  of  such  date  or  of 
the  happening  of  such  event  as  aforesaid,  but  is  to  commence  at  the  beeinnine 
of  the  next  following  day;  and  the  act  or  proceeding  is  to  be  done  or  taken 
H„l  Th'  'i^J^r'^ f  °^  the  limited  time  according  to  this  computa- 
lon  The  oth  General  Order  of  that  date  declares Where,  according 
to  the^e  order-  or  a  special  order,  the  time  for  doing  any  act  or  taking  anv 
proceeding  expires  on  a  Sunday  or  on  a  day  on  which  the  offices  are  closed, 
and  by  reason  thereof  the  act  or  proceeding  cannot  be  done  or  taken  on  that 
day.  the  act  or  procreding  is,  as  far  as  regards  the  time  of  doing  or  taking  the 
same  to  be  held  to  be  duly  done  or  taken  if  ,ione  or  taken  on  the  Monday 
bf"    RnT'r"^  ''ITr  which  the  offices  next  open,  as  the  case  maj 

^J^A  CU       1  ^"^^  '^^P'''"'^  'hat  "The  power  of 

IbriJ^/  thP  ,-"'"     ',^"'''' ''"'^  respectively,  to  enlarge  or 

terms^a,  iL  iT  W        fu'"^  ''""'"K  ""^  Proceeding  upon  such  (if  any) 

iheTe  ordeS."  expedient,  is  to  be  deemed  unaffected  by 

CoUptIh,  n"  f—'''^'''n  '         'V     "  '"i^reg.rded.    See  Lord 

Cottenha  n,  f  in  7f.  Dyce  Sombrn,  1  H.  Tw.  292  ;  and  Lord  Cranworth.  C 
in  Elhott  V.  Ince,  3  Jur.  N,  .S.  001.    But  see  also  He  Marrow,  Cr.  &  Ph.  46 
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proceedings,  oifice  copies  of  all  documents  and  proceedings  filed 
in  the  office  of  the  Registrar  in  Lunacy,  and  copies  of  all  docu- 
ments filed  or  deposited  for  safe  custody  in  the  office  of  the 
Masters  in  Lunacy 

2.  The  party  or  his  solicitor  requiring  any  copy,  save  as  here- 
inbefore excepted,  is  to  make  a  written  application  to  be  delivered 
to  the  party  by  whom  the  copy  is  to  be  furnished  or  his  solicitor, 
with  an  undertaking  to  pay  the  proper  charges. 

3.  Upon  such  requisition  being  made  with  such  undertaking  as 
aforesaid,  copies  of  such  proceedings  or  documents  are  to  be  made 
by  the  party  or  his  solicitor  filing  or  leaving  the  same,  or  who, 
under  the  first  rule,  may  have  taken  office  copies  thereof. 

4.  The  copies  are  to  be  ready  to  be  delivered  at  the  expiration 
of  48  hours  after  the  delivery  of  such  request  and  undertaking, 
or  within  such  other  time  as  the  Lord  Chancellor  or  the  Lords 
Justices,  intrusted  as  aforesaid,  may  in  any  case  direct,  and  are 
to  be  delivered  accordingly  upon  demand  and  payment  of  the 
proper  charges. 

5.  The  charges  for  all  such  copies  are  to  be  at  the  rate  of  4a. 
per  folio.(') 

6.  Copies  of  bills  of  costs  are  to  be  made  side  for  side,  so  as  to 
correspond  with  the  bills  of  costs  left  in  the  office. 

7.  The  folios  of  all  copies  are  to  be  numbered  consecutively  in 
the  margin  thereof,  and  the  name  and  address  of  the  party  or 
solicitor  by  whom  the  same  are  made  is  to  be  endorsed  thereon, 
and  such  party  or  solicitor  is  to  be  answerable  for  the  same  being 
true  copies  of  the  originals  or  of  the  office  copies  of  the  originals 
of  which  they  respectively  purport  to  be  copies,  as  the  case 

may  be.  ,        ^  m 

8.  Any  party  or  solicitor  who  has  taken  any  office  copy 
mentioned  in  rule  1  is  to  produce  the  same  in  Court  or  at  the 
office  of  the  Masters  in  Lunacy,  when  required  for  the  purpose  of 
the  proceedings  to  which  the  same  relates. 

II  All  office  copies,  and  copies  to  be  furnished  by  parties  or  thmr 
sohcitors,  shall  be  written  on  paper  of  a  convenient  size  with  a  suffi- 
cient margin,  and  in  a  neat  and  legible  manner,  similar  to  that  which  is 
usually  adopted  by  law  stationers;  and  in  the  case  of  copies  to  be 
furnished  by  parties  or  their  sohcitors  unless  so  written,  the  parties  or 
solicitors  furnishing  them  shall  not  be  entitled  to  be  paid  for  the  same. 

III.  In  case  any  soHcitor,  who  shall  be  required  to  furnish  any 
such  copy  as  aforesaid,  shall  either  refuse,  or  for  two  clear  days  from 
the  time  when  the  application  for  such  copy  shall  have  been  made, 
shall  neglect  to  furnish  the  same,  the  person  by  whom  such  apphcation 
shall  have  been  made  shall  be  at  liberty  to  procure  a  copy  from  the 
office  in  which  the  original  document  shall  be  or  shall  have  been  filed 


("1  2,d  General  Order,  July,  1854  :  "  From  and  after  the  5th  day  of  July, 
1854  all  office  copies  and  other  copies  of  proceedings  and  documents  in  mat- 
ters of  lunacy,  shall  be  counted  and  charged  for  after  the  rate  of  72  words  per 
fZ-  and  where  such  copies,  or  any  portion  thereof  shall  comprise  columns 
containing  figures,  each  figure  shall  be  counted  and  charged  as  one  word. 
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or  left,  in  the  same  way  as  if  no  such  application  had  been  made  to 
the  sohcitor,  and  in  such  case  no  costs  shall  be  due  or  payable  to  the 
soHcitor  so  making  default  in  respect  of  the  copy  or  copies  so  applied 
for. 

IV.  The  Taxing  Masters  shall  not  allow  any  costs  in  respect  of  any 
copy  so  taken  as  aforesaid,  unless  the  same  shall  appear  to  them  to 
have  been  requisite,  and  to  have  been  made  with  due  care. 

As  to  the  accounts  of  the  management  of  the  estate  of  an  idiot, 
lunatic,  or  person  of  unsound  mind,  found  so  by  inquisition . 

The  15th  General  Order,  7th  Nov.,  1853,  declares  that 

"  The  committee  of  the  estate  is  annually  or  at  such  longer  or 
shorter  periods  as  the  Masters  shall  fix,  to  procure  his  accounts  to  be 
dehvered  into  the  Masters'  office,  and  is  to  attend  before. the  Masters 
from  time  to  time  and  at  or  within  such  time  as  the  Masters  shall  fix, 
and  have  such  accounts  taken  and  passed ;  in  taking  and  passing  which 
accounts  the  Masters  are  to  make  to  him  all  just  allowances,  including 
an  allowance  of  his  reasonable  and  proper  costs,  charges,  and  expenses 
of  passing  the  account  and  those  of  the  next  of  kin  (')  and  other 
persons  (if  any)  allowed  to  attend  on  the  passing  of  the  account  at 
the  costs  of  the  estate." 

The  next  of  kin  of  the  person  non  compos  mentis  should  attend 
the  passing  of  the  accounts  of  the  committee  of  his  estate.  (^) 

The  Act  16  &  17  Vic.  c.  70,  has  in  reference  to  the  allow- 
ance of  such  accounts,  this  provision : 

Sec.  LXVII.  "  The  Masters'  allowance  of  the  account  of  a  com- 
mittee or  receiver  shall  be  signified  under  their  hands,  and  be  written 
under  the  account,  but  no  certificate  shall  be  made  except  where  it  ma}' 
be  specially  required  with  a  view  to  payment  of  money  into  Court,  or 
for  some  other  purpose." 

The  38th  General  Order  of  7th  Nov.,  1853,  also  relates  to  the 
accounts,  and  declares : 

"  Where  it  is  ordered  that  the  committee  of  the  estate  do  receive  or 
be  at  liberty  to  receive  any  money  on  account  of  the  lunatic  or  his 
estate,  he  is  to  give  credit  for  the  same  on  passing  his  accounts  before 
the  .Maater=i,  and  where  any  sum  is  ordered  to  be  allowed  for  the 
maintenance  of  the  lunatic  or  to  be  expended  for  any  other  purpose 
ont  of  his  estate,  the  committee  of  the  estate  is  to  'be  allowed  the 


(•)  See  former  practice:  Ex  parte  Wright,  2  Ves.  25.  Lord  Eltlon,  C, 
in  Tharp  v.  Tharp,  ?,  Meriv.  512;  lie  Amoy,  2  Coo.  t.  Cott.  105;  Re 
Cranmcr,  Ibifl.  107. 

(')  JJx  p'irte  Pickard,  3  V.  &  B.  127  ;  Re  Stephenson,  Ue  Robimon,  Re 
Jamei,  and  Re  S'carpelain,  Shelf,  on  Lan.  2d  ed.  238,  239. 

2  H 


350 


AS  TO  THE   CUSTODY  OF  IDIOTS,  LUNATICS, 


amount  of  the  allowance  for  maintenance  or  the  amount  to  be  expended 
(as  the  case  may  be)  on  passing  his  accounts  before  the  Masters." 

And  the  16th  General  Order  of  that  date  lays  it  down  that, 

"  The  balances  certified  by  the  Masters  to  be  due  from  the  com- 
mittee of  the  estate  on  passing  his  accounts  from  time  to  time,  or  so 
much  thereof  respectively  as  the  Masters  certify  to  be  proper  to  be 
paid  by  him,  are  to  be  paid  by  him,  at  or  within  such  time  as  the 
Masters  shall  fix,  into  the  Bank,  with  the  privity  of  the  Accountant- 
aeneral,  to  the  credit  of  the  matter,  and  the  same  when  paid  m, 
and  any  sum  of  cash  at  the  Bank  to  which  the  lunatic  may  be  en- 
titled, or  so  much  thereof  respectively  as  the  Masters  shall  by  their 
certificate  direct,  are  from  time  to  time,  and  in  case  the  Masters  shall 
think  fit  to  lix  a  time,  then  within  such  time  as  the  Masters  shall  fix, 
to  be  laid  out  in  the  purchase  of  bank  £3  per  cent,  annuities  m  the 
name  and  with  the  privity  of  the  said  Accountant-General  m  trust 
in  the  matter,  and  the  dividends  from  time  to  time  to  accrue  due  on 
the  bank  annuities,  to  be  so  purchased,  and  all  accumulations  of 
dividends  are,  unless  the  Masters  shall  otherwise  certify,  as  and  when 
the  same  amount  to  a  competent  sum,  to  be  laid  out  by  the  Accountant- 
General  in  like  manner,  without  any  request  for  the  purpose. 

To  discover  what  penalty  the  committee  incurs  by  default  in 
passing  his  accounts,  we  may  refer  to  the  17th  General  Order  of 
7th  November,  1853,  and  there  we  find  that 

"  Where  the  committee  of  the  estate  makes  default  in  bringing  in 
his  account,  or  in  having  the  same  passed,  or  in  paymg  the  balance 
certified  to  be  due  from  him,  or  in  causing  the  same,  or  any  sum  ot 
cash  in  the  bank,  to  be  laid  out  pursuant  to  any  certificate  or  direc- 
tion in  that  behalf,  the  Masters  are,  unless  good  cause  be  showri  to 
them  to  the  contrary,  not  only  to  disallow  any  salary  claimed  byhun, 
or  his  representatives,  but  also  to  charge  him  or  them  with  interest 
after  the  rate  of  £5  per  cent,  per  annum,  upon  any  balance  or  cash 
for  the  time  during  which  the  same  respectively  appears  to  have  im- 
properly remained  in  hand  or  uninvested  (as  the  case  may  be).  (, ; 

The  passing  of  the  accounts  of  a  committee  of  an  estate  vacating 
office  is  provided  for  by  the  41st  General  Order  of  7th  November, 
1853,  which  is  thus  expressed  : 

"  Where  it  is  ordered  that  the  committee  of  the  estate  be  discharged 
the  Masters  are  to  take  and  pass  his  account  of  his  receipts  and  pay- 
ments for  and  on  account  of  the  lunatic  and  his  estate  from  his  ap- 


Cn  See  also  Ex  parte  Ball,  Jac.  160.    Sir  John  Leach,  V.C.E.,  m 
BrJwnv.  Groombridge,  4  Mad.  501;  Ex  parte  Catton,  1^^^.  151; 
Z7e  Chumlev,  1  Ves.  156,  157.    Such  conduct  ^Ul  also  disentitle  the  com- 
mittee  to  costs  :  Ex  parte  Clarke,  1  Ves.  296. 
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pointment,  or  from  the  foot  of  his  then  last  account  passed  in  the 
matter  up  to  the  day  of  the  order,  and  the  balance  (if  any),  which  tlie 
Masters  may  certify  to  be  due  from  the  committee  on  passing  the 
aforesaid  account  is  to  be  paid  by  him  by  virtue  of  the  certificate 
into  the  Bank  with  the  privity  of  the  Accountant-General,  to  the 
credit  of  the  matter,  within  such  time  as  the  Masters  shall  by  their 
certificate  direct ;  and  in  case  the  Masters  shall  find  a  balance  to  be 
due  to  the  discharged  committee,  the  same  is  to  be  paid  to  him  by 
the  new  committee  of  the  estate  out  of  the  estate  of  the  lunatic,  and 
upon  payment  of  the  aforesaid  balance  (if  any)  by  the  discharged 
committee  in  manner  aforesaid,  or  in  case  there  shall  not  be  a  balance 
found  due  from  him,  or  in  case  the  taking  and  passing  of  the  account 
is  not  required,  and  may  in  the  opinion  of  the  Masters  be  properly 
dispensed  with,  then  his  security  is  to  be  discharged," 

In  the  event  of  a  committee  of  an  estate  dying,  the  following 
General  Order  (the  42d)  is  useful : 

"  Where  the  committee  of  the  estate  dies,  the  Masters  are  to  take 
and  pass  the  account  of  his  receipts  and  payments  for  and  on  account 
of  the  lunatic  and  his  estate  from  his  appointment,  or  from  the  foot 
of  his  then  last  account,  passed  in  the  matter  up  to  the  day  of  his 
death.  And  the  balance  (if  any)  which  the  Masters  may  certify  to 
be  due  from  the  late  committee  on  passing  the  aforesaid  account  may 
be  paid  by  his  legal  personal  representatives,  by  virtue  of  the  certifi- 
cate into  the  bank  with  the  privity  of  the  Accountant-General  to  the 
credit  of  the  matter,  within  such  time  as  the  Masters  shall  by  their 
certificate  direct ;  and  in  case  the  Masters  shall  find  a  balance  to  be 
due  to  the  late  committee,  the  same  is  to  be  paid  to  his  legal  per- 
sonal representatives  by  the  new  committee  of  the  estate  out  of  the 
estate  of  the  lunatic,  and  upon  payment  of  the  aforesaid  balance  (if 
any)  by  the  legal  personal  representatives  of  the  late  committee  in 
manner  aforesaid,  or  in  case  there  shall  not  be  a  balance  found  due 
from  him,  or  in  case  the  taking  and  passing  o^  the  account  is  not  re- 
quired, and  may  in  the  opinion  of  the  Masters  be  properly  dispensed 
with,  then  his  security  is  to  be  discharged." 

If  the  sureties  of  the  committee  of  an  estate  die,  and  he 
becomes  bankrupt,  notice  of  passing  his  account  must  be  giveu 
to  his  assignees.  {^) 

Lastly,  as  to  such  accounts,  the  Act  16  &  17  Vic.  c.  70, 
declares, 

Sec.  LXVIII.  Where  the  Masters  arc  of  opinion  that  any  small 
expenses  included  in  the  committee's  or  receiver's  account,  have  been 
properly  and  reasonably  incurred  for  the  benefit  or  enjoyment  of  the 


(')  See  21*/  G.  O.,  7(h  Nov.,  1853. 
i^)  Re  Lacy,  Shelf,  on  Lun.  2d  eil.  243. 
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lunatic,  or  the  improvement,  security,  or  advantage  of  his  estate,  and 
there  is  no  opposition  to  the  allowance  thereof,  but  it  may  not  be 
competent  to  them  to  allow  the  same  to  the  committee  or  receiver, 
without  the  sanction  of  the  Lord  Chancellor  intrusted  as  aforesaid,  (') 
they  shall  distinguish  the  items  by  some  mark  in  their  allowance  of 
the  account,  which  shall  be  made  subject  to  the  approval  of  the  Lord 
Chancellor  intrusted  as  aforesaid;  and  the  account,  as  passed  by 
the  Masters,  shall  be  submitted  by  them  to  the  Lord  Chancellor, 
without  petition  for  his  allowance  or  disallowance,  in  respect  of  the 
items  80  distinguished  by  them. 

As  to  the  custody  of  documents  and  papers  belonging  to  an  idiot, 
lunatic,  or  person  of  unsound  mind,  found  so  by  inquisition. 

It  seems  that  the  committee  of  an  estate  should  deposit  in 
the  Master's  office  the  title  deeds  of  the  estate,  unless  his 
possession  is  necessary  to  the  management  of  the  property ; 
Lord  Cottenham,  C,  declined  to  deliver  out  to  the  committee  of 
an  estate,  title  deeds  deposited  in  the  Master's  office  (deposited 
when  there  was  no  committee),  in  the  absence  of  an  affidavit 
showing  it  to  be  necessary  to  the  proper  administration  of  the 
estate,  that  they  should  be  placed  in  the  custody  of  the  com- 
mittee. (2) 

It  is  the  duty  of  the  committee  of  an  estate,  having  learnt 
that  the  idiot,  lunatic,  or  person  of  unsound  mind,  has  made 
a  will,  or  a  will  and  codicil,  to  take  immediate  steps  to  have 
the  same  deposited  in  the  office  of  the  Masters  in  Lunacy.  (') 
To  do  this  no  special  order  is  necessary,  for,  by  the  26th  General 
Order  of  7th  Nov.,  1853,  it  is  declared, 

"  Any  person  in  whose  custody,  possession,  power,  or  control  the 
same  may  be,  is  to  be  at  liberty  to  deposit  any  will,  codicil,  or  testa- 
mentary paper  of  the  lunatic  iii  the  office  of  the  Masters,  upon  oath, 
as  they  may  direct,  there  to  remain  for  safe  custody." 

The  affidavit  on  depositing,  should  state  how  the  paper  came 
into  the  depositor's  custody,  that  it  is  in  the  same  state  as  when 
it  came  into- his  custody,  and  that  he  believes  it  to  he  a  will  (or 


(>)  16  §•  17  Vic.  c.  70,  s.  2. 

m  Re  Cooper,  1  M.  &  Cr.  33. 

(')  Re  Humpleby,  2  Coo.  t.  Cott.  166. 
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codicil,  as  the  case  may  be),  of  the  idiot,  lunatic,  or  person  of 
vmsound  mind,  (i) 

On  the  subject  of  '*  a  change  in  the  committeeship  of  the  estate 
of  an  idiot,  lunatic,  or  person  of  unsound  mind,"  it  may  be  well 
to  add  a  few  observations. 

The  bankruptcy  of  the  committee  of  the  estate  is  a  sufficient 
ground  for  his  removal, (2)  certainly  for  his  suspension,  until  he 
shall  have  obtained  his  certificate.  (^)  His  disqualification,  it 
seems,  not  the  superiority  of  another  person,  is  the  only  justification 
for  his  removal  ;(*)  and  it  is  the  duty  of  a  committee  of  an  estate 
to  give  up  his  office  if  he  intends  to  withdraw  permanently  out 
of  the  jurisdiction  of  the  Lord  Chancellor. (^^  Where  only  a 
temporary  absence  out  of  the  jurisdiction  was  contemplated,  a 
reference  to  appoint  an  ad  zw/mVw  committee  was  directed  ;  (^) 
should  a  committee  wish  to  retire  he  must  apply  for  liberty  so  to 
do.  (7)  The  circumstances  of  each  case  dictate  his  liability  to 
the  costs  of  the  application.  Pending  the  appointment  of  a  new 
committee  of  an  estate  an  ad  interim  committee  has  been 
appointed.  (2) 

A  committee  of  an  estate  has  been  ordered  to  be  examined  by 
the  Master  upon  interrogatories  touching  his  management  and 
application  of  the  estate.  (9)  If  a  committee  of  an  estate  mis- 
conduct himself  he  is  liable  to  censure,  punishment  and  re- 
moval -ji^)  for  misappropriation  of  monies  a  committee  of  an  estate 
will  of  course  be  removed  ;(")  so  if  he  persists  in  a  contempt  of 
Court.  (12) 

The  committees  of  an  estate  are  responsible  for  the  acts  of  their 
agent,  but  this  responsibility  will  not  be  enforced  by  the  Lord 


(')  Elmtr,  61. 

{^)  Re  Barrow,  Shelf,  on  Lun.  2d  ed.  233. 

Re  Ckarnbers,  Shelf,  on  Lun.  2d  ed.  234. 
{*}  Re  Bangor,  2  Molloy,  518. 

Re  Ord,  Jac.  94. 

lit  Aguilar,  Shelf,  on  Lun.  2d  ed.  234.    But  see  Re  Bangor,  2  Moll. 
.8.  " 
0)  See  Elmer,  43,  44  ;  Re  Yorke,  Shelf,  on  Lun.  2d  e.  235. 
{')  Re  Metcalfe,  Shelf,  on  Lun.  2d  ed.  235, 
(»;  Re  Lloyd,  Shelf,  on  Lun.  2d  ed.  240. 

Lord  Redeadale,  C,  in  Re  Fitzgerald.  2  Scb.  8c  Lef.  438. 
(")  fie  Pearion,  Shelf,  on  Lun.  2d  ed.  231. 
V'')  Lloyd  7.  ,  2  Dick.  460. 
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Chancellor  where  the  lunatic,  if  he  recovered,  would  probably  not 
enforce  it.  Q) 
"We  may  now  proceed  to  the  consideration  of 

The  management  of  the  person  of  an  idiot,  lunatic,  or  person  of 
unsound  mind,  found  so  by  inquisition. 

This  duty  is  delegated  to  the  committee  of  his  person,  who  is  ■ 
responsible  to  the  Lord  Chancellor,    In  the  performance  of  his 
duty,  the  committee  of  the  person  must  blend  affection  with 
firmness,  («)  and  his  duty  is  to  provide  for  the  comfort  of  his 
charge,  regard  being  had  to  the  allowance  for  maintenance.  (') 
Access  to  a  lunatic,  or  person  of  imsound  mind,  found  so  by  inqui- 
sition, is  sometimes  given,  but  with  great  caution.  (*)    When  a 
person  entitled  to  property  in  default  of  the  exercise  of  a  power 
by  a  lunatic  petitioned  for  access  to  the  lunatic  (either  personally 
or  by  physicians),  for  the  purpose  of  ascertaining  whether  the 
lunatic  was  in  a  state  to  exercise  the  power.  Lord  Eldon,  C,  asked 
whether  there  was  any  instance  of  an  order  for  access  to  a 
lunatic  upon  the  principle  of  quia  timet,  and  no  instance  being 
produced,  his  lordship  refused  the  petition,  observing  that  such  a 
visit  might  be  very  dangerous  and  might  have  a  very  bad  effect  in 
irritating  the  mind  of  the  lunatic,  from  the  mere  purpose  of  the 
visit,  without  any  intention  of  producing  that  effect,  (s)  Even 
before  the  appointment  of  a  committee,  individuals  have  been 
restrained  from  visiting  or  interfering  with  the  person  of  a 
lunatic.  (^) 

In  the  absence  of  any  direction  by  the  Lord  Chancellor,  the 
residence  of  the  individual  non  compos  mentis  is  determined  by 
the  committee  of  his  person,  who  should  from  time  to  time  per- 
sonally visit  him. 

The  choice  of  an  asylum  for  a  lunatic  was  in  one  reported 


(1)  Re  Moore,  23  L.  J.  Cb.  N.  S.  153. 

Y)  Lord  Eldon,  C,  in  Re  Le  Heup,  18  Ves.  226. 

f^l  Ex  parte  Proctor,  1  Swanst.  532. 

(■•)  R.  V.  Clarke,  3  Burr.  1363;  Re  Bariatinski,  1  Phill.  375. 

(5)  Ex  parte  Lyttleton,  6  Ves.  7. 

(6)  Re  Chapman,  Shelf,  on  Lun.  2d  ed.  161. 
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case,  left  to  the  committee  of  his  person,  subject  to  the  approba- 
tion of  the  Master  in  Lunacy.  (^) 

It  seems  that  the  doniicil  of  the  committee  of  the  person,  is 
the  domicil  of  his  charge.  (-) 

Leave  to  take  the  idiot,  hmatic,  or  person  out  of  the  juris- 
diction, is  very  sparingly  given  ;  but  the  Lord  Chancellor  has 
permitted  a  female  lunatic  to  visit  Scotland,  upon  proof  that 
the  visit  would  be  beneficial  to  her,  security  for  her  return  having 
been  given  ;  (')  and  where  a  lunatic  found  so  by  inquisition  in 
England  was  in  Scotland,  permission  for  him  to  remain  in  Scot- 
land was  granted,  it  being  shown  that  such  residence  was  bene- 
ficial to  him,  security  being  also  given  for  his  return.  (^) 

A  habeas  corpus,  is  unnecessary  to  restore  an  individual  to  the 
custody  of  the  committee  of  his  or  her  person ;  an  order  of  the 
Lord  Chancellor  is  sufficient,  (s) 

On  petition  of  the  committee  of  a  lunatic  praying  that  direc- 
tions might  be  given  for  bringing  within  the  jurisdiction  the 
lunatic  then  detained  in  France,  Lord  Eldon,  C,  ordered  that 
a  person  to  be  appointed  by  a  Master  should  repair  to  France  at  the 
expense  of  the  lunatic's  estate,  and  there  inquire  whether  the 
lunatic  could  be  moved  within  the  jurisdiction  without  danger  or 
injury  to  her  health ;  and  that  if  such  person  found  that  the 
lunatic  could  be  so  moved,  the  individuals  detaining  the  lunatic 
should  either  themselves  bring  her  to  England,  or  deliver  her  to 
such  person,  in  order  to  her  being  brought  by  him  to  England.  (6) 

Interference  with  the  custody  of  the  committee  of  the  person 
is  a  contempt.  (7) 

If  the  committee  of  the  person  of  "  a  dangerous  lunatic  "  in 
lawful  custody  is  desirous  of  obtaining  possession  of  such  lunatic, 
he  should,  it  seems,  apply  for  his  discharge  from  such  custody  in 


(')  Re  McDermoU,  .3  Dru.  &  W.  480, 
(*)  Phillim.  on  Domicil,  55. 

O  Re  Stair,  1  Co-.,  t.  Cott.  227.    See  also  Re  Dyce  Sombre,  8  Jur.  817, 
and  Re  fJackitl,  3  Ir.  Ch.  R.  375 ;  8.  c.  6  Ir.  Jur.  249. 
(♦)  Re  Jonen,  I  Phill.  4G1. 
(*)  Ex  parte  Cranmer,  12  Ves.  450. 
(•)  lie  Wykeham,  1  T.  &  R.  537. 
(')  A»h'»  case,  Prec.  in  Cha,  203. 
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the  proper  quarter  before  he  apphes  in  lunacy  for  such  pos- 
session. (1) 

The  following  instructions  are  sent  by  the  visitors  of  lunatics 
to  the  committee  of  the  person  of  each  lunatic  on  his  ap- 
pointment. 

"  Lunatics'  Visitors'  Office, 
"45,  Lincoln's  Inn  Fields,  London. 

185 

"  The  Board  of  Visitors  of  Lunatics,  direct  me  to  request  that  you 
xvill  have  the  goodness  to  fill  up  the  answers  to  the  enclosed  paper  as 
there  directed,  and  return  it  without  delay  to  this  office. 

"  I  am  further  to  request  that  you  ■will  give  careful  attention  to 
the  directions  contained  on  the  other  side  of  this  letter,  and  send  to 
this  office  from  time  to  time,  the  communications  there  mentioned 
■which  are  required  to  enable  the  -visitors  to  discharge  their  duties. (') 

"  I  am, 

"  Your  most  obedient  servant, 

"Secretary." 

To  the  committee  of  the  person  "> 
of  the  above  named  lunatic.  J 

[This  paper  to  be  kept  as  a  memoranduvi  of  the  communications 
which  have  to  le  made  from  tivie  to  time  to  the  Board  oj  Visitors  of 
lAinatics.] 

In  re  a  lunatic. 

Half  yearly  reports. 

Reports  to  be  made  half-yearly  in  January  and  July,  each  year,  by 
the  committee  of  the  person  of  ,  and  the  habitual 

medical  attendant  (if  any) ; 

Giving  information  on  the  following  points,  namely : — 

1.  The  present  residence  of  (.') 

2.  What  the  state  of  the  bodily  health  during  the  past  half-year 

3.  Any  change  which  has  occurred  in  the  mental  state.  If  no 
change  has  occurred,  say  so. 

4.  If  any  change  in  the  treatment  has  been  found  necessary,  men- 
tion it. 

5.  Add  any  special  observations  that  you  may  have  to  make. 
The  committee  to  sign  his  name  with  his  address.  And  the  medical 

attendant  to  do  the  same. 

The  medical  attendant  may  make  a  separate  report  to  accompany 
the  report  of  the  committee. 


(')  Re  Flanagan,  2  Jo.  &  Lat.344. 

(')  The  statutory  provisions  respecting  the  visiting  idiots,  lunatics,  and 
persons  of  unsound  mind,  have  already  been  set  forth :  8  «f  9  Vie.  a.  100, 
8.  112;  16  Sf  17  Vic.  c.  70,  ss.  104—107.  See  also  General  Orders,  12th 
Jan.  1855. 

O  Sise  16  ^  17  Vic.  c.  70,  *.  106. 
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K  tliere  is  no  habitual  medical  attendant,  the  report  of  the  com- 
mittee alone  is  required  ;  but  in  that  case,  let  it  state  that  there  is  no 
habitual  medical  attendant. 

Special  reports: — 

If  any  important  change  should  take  place  in  the  health  or  con- 
dition, whether  bodily  or  mental  of  the  lunatic,  immediate  notice 
thereof  is  to  be  transmitted  to  the  board. 

Change  of  residence  of  the  lunatic: — 

If  the  lunatic  should  leave  the  present  residence,  whether  perma;- 
nently  or  only  temporarily,  immediate  notice  is  to  be  sent  to  this 
office  of  the  new  place  of  residence,  with  such  particulars  as  may 
enable  the  visitors  to  find  it  without  difficulty. 

Death  of  the  lunatic : — 

Immediate  notice  of  this  event  to  be  sent  with  the  report  of  the 
medical  attendant,  as  to  the  day  and  cause  of  the  death. 


[Paper  referred  to  in  the  foregoing  letter.] 


State  the  name  of  the  place  in 
which  the  lunatic   now  re- 


in re  a  lunatic. 

The  committee  is  requested  to  supply  answers  to  the  following  in- 
quiries, sign,  and  return  this  paper  to 

The  Visitors  of  Lunatics, 

45,  Lincoln's  Inn  Fields,  London. 

sides,  and  the  county  .       .  \ 
If  in  a  town,  the  name  of  the  ) 
street  (')  and  number  of  the  >■ 
house        ....  J 
And  the  name  of  the  occupier  of  \ 
the  house  .      .      .      .  ) 
If  not  in  a  town,  the  nearest  1 

town  j 

The  distance  from  it  to  the  lu-  ) 
natic's  house.  ...  J 
The  name  of  the  road  or  rail-  ) 
way  station,  on  or  near  which  >- 
the  residence  is.  .  ,  j 
The  nearest  inn  or  public  build-  ) 
''ng  \ 


(')  See  16  ^  17  Vic.  c.  70,  *.  106. 
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State  also  the  name  of  the  per- 
son having  the  care  of  the 

lunatic  

His  address. 
The  name  of  the  medical  attend-  ^ 

ant  J  . 

His  address. 

Signature  of  committee. 
Address. 
Date. 

A  committee  of  the  person  of  a  lunatic  has  been  removed  from 
office,  and  committed  for  a  gross  contempt,  in  dedicating  a  libel 
on  the  proceedings  in  lunacy  to  the  Lord  Chancellor ;  (i)  but 
bankruptcy  is  not  a  cause  for  the  removal  of  the  committee  of 
the  person,  if  the  allowance  for  maintenance  can  be  secured  with- 
out changing  the  custody  of  the  person.  {^) 

It  was  held  by  Lord  King,  C,  that  a  mistake  in  the  form  of 
an  order  for  an  allowance  of  maintenance  {i.  e.  an  allowance  ex- 
pressly, of  the  whole  income,  instead  of  an  allowance  of  a 
sum  equal  to  the  whole  income)  should  not,  on  bill  filed  in  the 
Court  of  Chancery,  subject  the  executors  of  a  committee  of 
the  person  of  a  lunatic  to  account  for  or  refund  what  such 
committee  had  received,  unless  gross  fraud  was  proved  against 
him.  (3)  This  decision  was  disapproved  of  by  Lord  Brougham,  (*) 
in  a  case  which  was  appealed  from  him  to  the  Privy  Council,  and 
in  which  the  Council  held  that  the  legal  personal  representatives  of 
a  lunatic,  could  not  by  petition  in  lunacy,  obtain  from  the  com- 
mittee of  his  person  an  account  of  the  expenditure  of  the  allowance 
for  the  maintenance  of  the  lunatic  ;  but  that  such  account  might 
under  some  circumstances  be  obtained  by  bill  in  the  Court  of 
Chancery.  (5)  It  seems  that  savings  not  improperly  made,  out 
of  the  allowance  for  the  maintenance  of  an  idiot,  lunatic,  or 
person  of  unsound  mind  found  so  by  inquisition,  belong  to  the 
committee  of  his  person .  (^) 

(1)  Ex  parte  Jones,  13  Ves.  237. 

(*)  Ea:  parte  Proctor,  1  Swanst.  531  ;  and  see  Ex  parte  Mtldmay,  3 
Ves  2. 

(')  Sheldon  v.  Aland,  3  P.  Wms.  104. 
{*)  Grosvenor  v.  Drax,  2  Knapp.  82. 

h  Grosvenor  M.  Drax,  2  Knapp,  82.  And  see,  as  to  plea  to  such  suit, 
Stephenson  v.  Holmes.  3  Law  J.  N.  S.  Ch.  41;  and  Billinff  Flight, 
I  Mad.  230. 

(«)  Re  Pansonby,  5  Ir.  Eq.  R.  271.    But  see  Elmer.  /4. 
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We  will  next  investigate  the  proceedings  proper  on 


The  mental  recovery  of  a  lunatic,  or  a  person  of  unsound  mind, 
found  so  by  inquisition. 

The  law  presumes  that  an  idiot  will  during  his  life  remain 
without  discretion,  and  use  of  reason  ;  but  in  legal  contemplation, 
the  mental  recovery  of  a  lunatic  or  person  of  unsound  mind  is 
always  possible,  (i)  It  has  been  truly  said,  that  it  is  most  diffi- 
cult to  prove  recovery  from  insanity,  for  a  delusion  may  exist,  but 
the  patient  may  have  the  power  to  conceal  it.  (2)  Therefore,  be- 
coming calm  so  as  no  longer  to  require  restraint  and  coercion, 
and  being  so  far  rational  as  to  be  able  to  converse  sensibly  upon 
many,  or  even  most  topics,  is  not  conclusive  of  recovery.  (3)  Clear 
proof  of  recovery  is  required  to  obtain  a  supersedeas  of  an 
inquisition  in  lunacy,  (■*)  and  the  most  satisfactory  proof  is  the 
patient's  conviction  of  the  non-reality  of  delusions,  which  arose 
from  his  disorder.  (5)  No  madman  can  be  said  to  have  recovered 
his  reason,  unless  he  confesses  his  delusion  freely  and  voluntarily, 
and  without  any  design  of  pretending  sanity  and  freedom  from 
delusion.  (6)  Whenever  lunacy  or  unsoundness  of  mind  is 
found  to  exist,  a  continuance  of  the  same  state  may  be  safely 
presumed  on  much  slighter  evidence  of  mental  aberration  than 
might  have  been  required  to  prove  its  commencement.  (7)  And 
the  Lord  Chancellor  looks  rather  to  facts  and  to  the  conduct  of 
the  patient,  as  evidence  of  his  recovery,  than  to  the  opinions  of 
his  family  and  acquaintance,  (s)  Inferiority  of  mind  is  in  itself  a 
degree  of  evidence  to  show  that  lunacy  or  unsoundness  of  mind  is 


Jyjrd  Ely's  cage,  1  Ridg.  P.  C.  519;  4  Rep.  126;  2  Inst  14;  Ree. 
Brev.  267;  F.  N.  B.  233,  ed.  1794  j  1  Bl.  Com.  302.  And  see  Sackvill  v. 
Aylworlh,  1  Vem.  105  ;  2  Sch.  &  Lef.  438  ;  Sir  W.  P.  Wood,  V.C..  in  Anon. 
2  Kay  &  Jo.  441. 

f)  Lord  Cottenham,  C,  Re  Dyce  Sombre,  1  M.  &  Gor.  132. 

(')  Sir  J.  Nicholl,  in  Groom  v.  Thomas,  2  Ilag^.  E.  R.  442. 

(•)  Sir  J.  Nicboil,  in  Ayrey  v.  Hill,  2  Add.  E.  R.  209. 

(')  Lord  Cottenham.  C,  Re  Dyce  Sombre,  1  M.  &  Gor.  183. 

(  )  Lord  Brongham.in  Warinrj  v.  Waring,  6  Moo.  P.  C.  355. 

C)  Lord  Broagham,  in  Waring  v.  Waring,  6  Moo.  P.  C.  369;  Groom  t. 
Thomas,  2  Hagg.  E.  R.  443.    And  see  3  Hagg.  E.  R.  599,  600. 

(»)  Sir  J.  Niclioli,  ID  Groom  r.  Thoma*,  2  Hagg.  E.  R.  443. 
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not  rooted  out ;  (*)  but  the  state  of  mind  may  be  inferior  to  that 
possessed  previously  to  disorder,  and  yet  it  may  be  sound.  (2) 
In  judging  of  the  vaUdity  of  an  act,  after  an  alleged  recovery  from 
lunacy  or  unsoundness  of  mind,  the  question  is  v?hether  the 
patient  has  recovered  that  quantum  of  disposing  mind  at  the  time 
of  the  act,  which  ought  to  give  it  effect.  (^) 

A  person  by  inquisition  found  to  be  lunatic  or  of  unsound 
mind,  is  on  his  permanent  mental  recovery  entitled  to  ask  that 
the  custody  of  his  person  and  estate  may  cease  ;  (''')  he  himself  {^) 
should  then  apply  to  the  Lord  Chancellor  for  a  supersedeas  of 
the  inquisition,  and  by  petition.  (")  His  committees  may  be  co- 
petitioners  with  him  ;  C)  but  no  relief  will  be  given  on  the  petition^ 
if  presented  substantially  by  one  who  has  bargained  with  the 
lunatic  or  person  of  unsound  mind  to  procure  the  supersedeas,  (^) 
The  petition,  together  with  the  evidence  in  support  of  it,  should  be 
left  with  the  Registrar  in  Lunacy  to  be  answered  in  the  usual  way, 
and  a  copy  with  the  order  thereon  for  hearing,  should  be  served 
by  the  petitioner  on  his  committees,  heir,  and  next  of  kin.  (9)  On 
the  hearing  of  the  petition,  the  petitioner  must  appear  personally 
in  Court ;  if  that  is  impracticable  without  injury  to  his  health,  he 
must  be  so  situated  that  he  may  be  examined  by  persons  acting 
under  the  authority  of  the  Lord  Chancellor.  (^°)  Where  a  peti- 
tioner for  supersedeas  had  escaped  from  the  committee  of  his  per- 
son, and  was  out  of  the  jurisdiction  of  the  Lord  Chancellor,  Lord 
Lyndhurst,  C,  ordered  the  petition  to  stand  over  until  the  pe- 
titioner had  come  within  the  jurisdiction.  (") 

It  is  a  much  more  delicate  matter  to  grant  a  supersedeas  than 
to  direct  an  inquiryin  the  nature  of  a  miide  lunatico  inquirendo.i}-) 


(1)  Lord  Thurlow,  C,  in  Att.-Gen.  v.  Parnther,  3  Bro.  C.  C.  444. 

(2)  LordEldon,  C,  in  Ex  parte  Holyland,  11  Ves.  U. 

(')  Lord  Eldon.  C,  in  Towart  v.  Sellers,  5  Dow,  P.  C.  236. 
(■•)  Ash's  case,  Freem.  259. 

(5)  Ex  parte  Stanley,  2  Ves.  25  ;  Ex  parte  Glover,  1  Meriv.  269. 

(6)  See  form  of  petition,  Elmer,  137,  133. 
(')  Ex  parte  Bumpton,  Moseley,  78. 

(8)  Re  Dyce  Sombre,  1  H.  &  T.  285. 

(3)  Elmer,  54. 

('")  Re  Dyce  Sombre,  1  Phill.  437. 
(")  Ibid. 

See  Lord  Lyndhurst,  C,  in  Be  Dyce  Sombre,  1  Phill.  437. 
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Lord  Eldon,  C,  said,  in  Lunacy,  "  There  is  no  part  of  the 
duty  that  occurs  in  the  exercise  of  this  jurisdiction,  more 
unpleasant,  and  requiring  greater  caution  than  that  of  de- 
termining when  a  commission  should  be  superseded,  for 
though  you  may  upon  evidence  arrive  at  a  safe  conclusion 
establishing  lunacy,  it  is  very  difficult  to  determine  when  the 
mmd  is  restored,  depending  upon  circumstances  whether  the 
party  is  led  to  those  topics  upon  which  it  was  affected."  (i)  In 
one  case  where  the  permanent  recovery  of  the  petitioner  seemed 
doubtful.  Lord  King,  C,  made  orders  that  the  petitioner 
should  have  the  liberty  of  his  person  ;  but  that  the  supersedeas 
should  be  suspended,  (f)  In  a  similar  case  Lord  Eldon,  C,  gave 
to  the  petitioner  the  management  also  of  his  estate.  {^) 

Where  a  female  lunatic  had  made  great  progress  towards  re 
covery.  Lord  Cottenham,  C,  instead  of  granting  a  supersedeas, 
ordered  that  she  should  be  free  from  control  as  to  her  person, 
and  as  to  the  selection  and  appointment  of  her  servants,  and 
afterwards,  on  medical  certificates  of  her  recovery  (she  was  in 
Scotland),  he  ordered  that  she  should  be  at  liberty  to  attend  and 
act  by  her  own  solicitors  in  proceedings  against  a  late  committee 
of  her  estate  ;  and  that  the  then  committee  of  her  estate  should 
be  discharged,  and  that  she  should  have  the  control  of  her  whole 
income.  {*)  Inasmuch  as  a  petitioner  for  supersedeas  asserts 
that  he  is  of  sound  mind,  he  cannot  claim  the  benefit  of  any  re- 
laxation of  practice  conceded  to  those  persons  who  are  non  compos 
mentis.  {^)  Where  the  evidence  of  recovery  is  not  conclusive,  the 
Lord  Chancellor  may  direct  an  issue.  (6) 

When  a  petition  stated  the  recovery  of  a  petitioner  four  years 
back,  and  prayed  taxation  and  payment  of  the  costs  of  all  parties 
as  well  as  a  supersedeas,  the  supersedeas,  and  taxation,  and  pay- 
ment were  ordered,  also  a  transfer  of  the  stock  in  Court  in  the 
matter  into  the  joint  names  of  the  petitioner  and  his  wife  ;  (7)  an 


(')  Lord  Eldon,  C,  in  Ex  parte  Holyland,  11  Ves.  10. 
(')  Ex  parte  Ferrarg,  Mos.  332. 
(')  Ex  parte  Fermor,  Jac.  404. 
(0  Re  Gfjrdrm,  2  I'hill.  242,  244. 

('')  Lord  Cottenham,  C,  Re  Uyce  Sombre,  1  Hall  &Tw.  292. 

(•)  Ex  parte  Holyland,  11  Ves.  10. 

O  Re  Walker,  Shelf,  on  Lun.  2d  ed.  281. 
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order  for  supersedeas  has  also  contained  directions  to  the  com- 
mittees of  the  petitioner  to  pass  their  accounts,  and  for  him  to 
pay  the  taxed  costs,  in  default  of  funds  in  the  hands  of  the  com- 
mittees. (') 

The  order  for  supersedeas,  and  the  writ  of  supersedeas  are 
prepared  by  the  Registrar. (2)  A  petition  for  a  supersedeas  having 
failed  for  want  of  proof  of  the  mental  recovery  of  the  person 
found  to  be  non  compos  mentis,  the  Lord  Chancellor  under  the 
circumstances  of  the  case  refused  to  make  any  order  as  to  costs ; 
but  directed  the  question  of  costs  to  stand  over,  by  way  of  security 
against  an  improper  repetition  of  such  proceeding.  (3) 

On  supersedeas,  the  peculiar  jurisdiction  of  the  Sovereign  ' 
ceases  in  the  particular  case.  (*) 

The  43rd  General  Order,  7th  Nov.,  1853,  provides  that 

"  Where  a  supersedeas  is  issued,  the  Masters  are  to  take  and  pass 
the  account  of  the  committee  of  the  estate  of  his  receipts  and  pay- 
ments for  and  on  account  of  the  lunatic  and  his  estate,  from  his  ap- 
pointment, or  from  the  foot  of  his  then  last  account  passed  in  the 
matter  up  to  the  day  of  the  date  of  the  order.  And  the  balance  (if  any) 
which  the  Masters  may  certify  to  be  due  from  the  committee  on 
passing  the  aforesaid  account  is  to  be  paid  by  him  to  the  lunatic.  And 
in  case  the  Masters  shall  find  a  balance  to  be  due  to  the  committee, 
the  same  is  to  be  paid  to  him  by  the  lunatic;  and  upon  payment  of  the 
aforesaid  balance  (if  any)  by  the  committee  in  manner  aforesaid,  or  in 
case  there  shall  not  be  a  balance  found  due  from  him,  or  in  case  the 
taking  and  passing  of  the  account  is  not  required,  then  his  security 
is  to  be  discharged,  and  due  notice  of  attending  the  Masters  is  to  be 
given  to  the  lunatic." 

Before  the  passing  of  this  order,  the  security  of  the  com- 
mittee of  an  estate  was  discharged  on  a  petition  for  a  supersedeas, 
at  the  request  of  the  petitioner.  (5) 

The  47th  General  Order  of  7th  Nov.,  1853,  declares  that  | 

«  On  a  supersedeas  being  issued,  the  Masters  are  to  ascertain  and 
report  who  is  entitled  to  receive  the  several  deeds,  securities,  bonds, 
papers,  effects  and  thmgs  relatmg  to  or  formmg  part  of  the  estate  and 


(')  Re  Wells,  Shelf,  on  Lun.  2d  ed.  281. 

(2)  Elmer,  54,  140,  147. 

h)  Re  Dyce  Sombre,  1  M.  &  Gor.  121. 

(■•)  Ex  parte  Ferne,  5  Ves.  833 ;  Ex  parte  Glover,  1  Meriv.  269. 
(';  Ex  parte  Bumpton,  Mos.  78. 
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property  of  the  lunatic  remaining  deposited  in  their  office  for  safe 
custody,  and  on  such  report  being  contirmed,  the  same  are  to  be  de- 
livered out  to  the  person  whg  may  be  entitled  to  receive  the  same 
respectively. " 

A  proper  proportionate  part  of  the  per  centage  payable  on  the 
income  of  an  idiot,  lunatic,  or  person  of  unsound  mind,  found  so 
by  inquisition,  under  the  General  Order  in  Lunacy  is  charged 
and  chargeable  upon  liis  estate  and  is  payable  thereout,  although 
before  payment  thereof  the  inquisition  in  his  case  be  superseded, 
but  the  Lord  Chancellor  may  remit  or  reduce  the  amount  of  the 
sum  to  be  paid.(^) 

The  Act  16  &  17  Vic.  c.  70,  enacts 

Sec.  LII.  "  Where  it  is  desired  that  an  inquisition  taken  on  a 
commission  issued  under,  or  a  writ  of  supersedeas  thereof  issued 
under,  the  great  seal  of  the  United  Kingdom  or  under  the  great  seal 
of  Ireland  respectively,  should  be  acted  upon  in  Ireland  or  in  England 
respectively,  the  proper  officer  may,  under  order  of  the  Lord  Chan- 
cellor of  Great  Britain,  or  the  Lord  Chancellor  of  Ireland,  as  the  case 
may  be,  transmit  a  transcript  of  the  record  of  the  inquisition,  or  of  the 
writ,  to  the  Chancery  of  Ireland  or  of  England  (as  the  case  may  be), 
which  transcript  shall  thereupon  be  entered  and  be  of  record  there 
respectively,  and  shall,  when  so  entered  of  record,  and  if  and  so  long 
only  as  the  Lord  Chancellor  of  Ireland  intrusted  as  aforesaid,  and 
the  Lord  Chancellor  of  Great  Britain  intrusted  as  aforesaid  (as  the 
case  may  be),  shall  see  fit,  be  acted  upon  by  them  respectively,  and 
be  of  the  same  validity  and  effect,  to  all  intents  and  purposes,  as  if 
the  inquisition  had  been  taken  on  a  commission  issued  under,  or  the 
TBrit  of  supersedeas  had  been  issued  under,  the  gi*eat  seal  of  Ireland 
or  of  the  United  Kingdom,  respectively." 

All  Reports  of  the  Visitors  of  lunatics  relating  to  a  person 
lunatic  or  of  unsound  mind  are  destroyed,  on  the  inquisition  in 
his  case  being  superseded,  unless  the  Lord  Chancellor,  within  14 
days  after  the  supersedeas,  order  that  the  same  be  not  destroyed 
until  the  death  of  such  person. C^) 

It  yet  remains  for  us  briefly  to  state 

The  proceedings  on  the  death{^)  of  an  idiot,  lunatic,  or  person 
of  unsound  mind,  found  so  by  inquisition. 

The  first  proceeding  is,  of  course,  to  ascertain  his  executor 


(')  See  ante,  p.  235  ;  10     17  Vic.  c.  70,  «.  28. 
(p  Ante,  p.  233  ;  16^17  Vic.  c.  70,  ».  107. 
(  )  As  to  notice  of  the  deatli,  gee  ante,  p.  35G. 
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(if  any),  and  the  next  to  provide  for  the  burial  of  the  deceased  ; 
there  should  be  no  unseemly  wrangle  or  dispute  to  interfere  with 
the  performance  of  the  last  offices  to  the  deceased;  primd facie 
the  persons  with  whom  he  was  Uving  up  to  the  date  of  his  death 
are  the  most  proper  persons  to  conduct  his  funeral,  (i) 

The  Act  16  &  17  Vic.  c.  70,  has  a  provision  in  these  words  : 

Sec.  LXXXIV.  "The  Masters  may,  on  being  satisfied  of  a  lunatic's 
death,  without  order,  open  and  read  any  paper  writing  deposited  with 
them  and  purporting  or  alleged  to  be  his  will,(*)  for  the  purpose  of 
ascertaining  who  is  therein  nominated  executor  thereof,  and  also 
whether  or  not  there  is  any  and  what  direction  therein  contained  con- 
cerning his  funeral  or  place  of  interment,  and  theo  deliver  the  same 
to  the  Registrar  or  other  proper  officer  of  the  Prerogative  or  other 
proper  Ecclesiastical  Court  to  the  intent  that  the  same  may  be  exhibited 
in  the  usual  course,  and  dealt  with  according  to  law,  and  shall  certify 
tbe  death  and  the  opening  and  dehvering  out  of  the  paper  writmg 
accordingly ."( ) 

The  vrill  is  opened  upon  the  return  of  a  summons  obtained  at 
the  Masters'  office  by  production  of  an  affidavit  of  the  death  and 
identity  of  the  lunatic,  and  on  the  return  of  another  summons 
the  will  is  delivered  out.  {*) 

Prior  to  the  passing  of  the  Act  16  &  17  Vic.  c.  70,  the  follow- 
ing case  occurred  before  Lords  Justices  Knight  Bruce  and  Cran- 
worth  :  A  lunatic  died  after  the  approval  but  before  the  appoint- 
ment of  his  committees,  and  domiciled  with  his  nephew  who  was 
one  of  his  next  of  kin  ;  the  nephew  prepared  the  lunatic's 
funeral  and  then  petitioned  the  Lord  Chancellor  for  an  advance 
out  of  funds  belonging  to  the  lunatic,  and  in  Court  in  the  lunacy 
towards  the  funeral  expenses  ;  the  lunatic  had  left  a  will  which 
was  in  the  Lunacy  Office  sealed  up,  and  the  petitioner  proposed 
that  it  should  be  opened  to  see  whether  the  lunatic  had  given  any 
directions  for  his  funeral ;  the  other  next  of  kin  opposed  the 
petition  as  unnecessary,  on  the  ground  that  a  warrant  taken  out 
at  the  Lunacy  Office  would  have  been  sufficient ;  the  Lords 
Justices  directed  the  will  to  be  opened  and  the  funeral  to  be  com- 


(•)  Re  Townsend,  21  L.  J.  N.  S.  Ch.  747. 

(')  See  26th  G.  0.,  7th  Nov.,  1853. 

(3)  See  also  Re  Townsend,  21  L.  J.  N.  S.  Ch.  747. 

{*)  Elmer,  48. 
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pleted  by  the  petitioner,  but  expressed  their  inability  then  to 
make  any  further  order  on  the  petition  which  they  directed  to 
stand  OTer.(^) 

The  hability  of  the  committee  of  the  estate  to  account  to  the 
Lord  Chancellor  for  his  dealings  therewith  is,  of  course,  not 
affected  by  the  death  of  the  owner  of  the  estate.  C^)  And  the 
44th  General  Order,  7th  Nov.,  1853,  provides  that 

"  Where  a  lunatic  dies,  the  Masters  are  to  take  and  pass  the  account 
of  the  committee  of  the  estate  of  his  receipts  and  payments  for  and  on 
account  of  the  late  lunatic,  and  his  estate,  from  his  appointment  or 
from  the  foot  of  his  then  last  account  passed  in  the  matter  up  to  the 
day  of  the  decease  of  the  late  lunatic.  And  the  balance,  if  any,  which 
the  Masters  may  certify  to  be  due  from  the  committee  on  passing-  the 
aforesaid  account,  is  to  be  paid  by  him  to  the  legal  personal  represen- 
tatives of  the  late  lunatic,  to  be  by  them  applied  in  a  due  course  of 
administration,  and  upon  payment  of  the  aforesaid  balance  (if  any) 
by  the  committee  in  manner  aforesaid,  or  in  case  there  shall  not  be  a 
balance  found  due  from  the  committee,  or  in  case  the  taking-  and 
passing-  of  the  account  is  not  required  and  may  in  the  opinion  of  the 
Masters  be  properly  dispensed  with,  then  his  security  is  to  be  dis- 
charged." 

The  petition  of  the  executors  of  a  deceased  lunatic  for  payment 
to  them  of  the  balance  paid  into  Court  by  the  committee  of  his 
estate  should  be  served  on  the  committee,  though  his  accounts 
have  been  passed  and  his  security  has  been  discharged  under  this 
order.  (3) 

The  47th  General  Order,  7th  Nov.,  1853,  provides  that 

"  On  the  death  of  a  lunatic  the  Masters  are  to  ascertain  and  report 
who  is  entitled  to  receive  the  several  deeds,  securities,  bonds,  papers, 
effects,  and  things  relating-  to  or  forming-  part  of  the  estate  and 
property  of  the  lunatic,  remaining-  deposited  in  their  office  for  safe 
custody,  and  on  such  report  being  confirmed  the  same  are  to  be 
deUvered  oat  to  the  person  who  may  be  entitled  to  receive  the  same 
re8pectively."(*) 

Long  prior  to  this  order,  after  possession  of  a  lunatic's  realty 
had  been  given  to  persons  who,  on  the  appointment  of  the 
lunatic's  committee,  had  been  found  to  be  her  heirs.  Lord  Eldon, 


(')  i2e  Toumtenil,  21  L.  J.  Ch.  N.  S.  747. 

C)  See  Lord  Redesdale,  C,  in  lie  Fitzgerald,  2  Sch,  &  Lef.  441, 
{»)  yte  Wylde,  5  De  G.  M.  &  G.  25. 

As  to  the  previous  practice,  see  Re  Fitzgerald,  2  Sch.  &  Lef.  442; 
Pear»<m,  Coop.  C.  C.  314. 
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C,  sitting  in  lunacy,  permitted  another  person  claiming  to  be 
her  heir,  but  absent  in  South  America  when  the  possession  -was 
claimed,  to  inspect  (without  taking  copies)  the  title  deeds  of  the 
same  realty  which  were  in  the  Lunacy  Office,  in  order  that  it 
might  be  established  who  were  or  was  the  heirs  or  heir  of  the 
lunatic ;  afterwards  he  intimated  that,  if  the  reported  heirs  ob- 
structed such  claimant  in  his  inspection  of  certain  vaults  and  coffins 
(which  might  furnish  evidence  of  the  heirship),  he  (Lord  Eldon) 
would  not  let  the  title  deeds  out  of  the  office.(i) 

The  Lord  Chancellor's  authority  under  the  sign  manual  expires 
in  each  case  of  idiocy,  lunacy,  or  unsoundness  of  mind  with  the 
person  non  compos  mentis,{^)  but  it  seems  that  the  Lord  Chan- 
cellor may,  under  the  sign  manual,  enforce  against  the  estate  de- 
volved on  the  heir  or  legal  personal  representatives  of  such 
person,  the  execution  of  any  order  affecting  his  estate  and  made 
under  that  authority  in  his  lifetime.  (3)  The  Lord  Chancellor 
may  also,  under  the  sign  manual,  after  the  death  of  an  idiot,  lunatic, 
or  person  of  unsound  mind,  punish  by  attachment  a  person 
refusing  to  abide  by  an  undertaking  given  by  him  to  the  Lord 
Chancellor  in  the  matter  and  in  the  lifetime  of  the  idiot,  lunatic, 
or  person  of  unsound  mind.(*) 

Ex  necessitate  rei,  however,  the  Lord  Chancellor  may  retain 
the  property  of  a  person  non  compos  mentis  after  his  death,  and 
until  the  persons  then  legally  entitled  to  possess  it  appear  and 
pray  for  the  deUvery  to  them  of  possession. (5)  The  Lord  Chan- 
cellor may  also  direct  the  receiver  (if  any)  of  the  estate  to 
collect  the  arrears  of  rent,(6)  but  it  has  been  held  that  the 
committee  of  the  estate  of  a  lunatic,  tenant /or  life,  cannot  after 
the  death  of  such  tenant  distrain. (7)  Mr.  Shelford  in  his  work 
on  Lunacy  states  that  persons  who  claimed  as  heirs-at-law  and 


(')  Ex  parte  Clarke,  Jac.  593 — 597.  _ 

(2)  Sir  A.  Hart,  C,  in  Re  Barry,  1  Moll,  414.  Ex  parte  Degge, 
3  Bro  C.  C.  237,  n.  seems  opposed  to  this  view,  but  Lord  Loughborough,  C, 
in  4  TBro.  C.  G.  235,  said  that  the  question  of  jurisdiction  was  in  that  case 
waived. 

(3)  Re  Kingston,  2  Ir.  Eq.  R.  170. 

C)  Ex  parte  Roberts,  3  Bro.  C.  C.  237,  n. 

(5)  Be  Barry,  1  Moll.  414.  Lord  Redesdale,  C,  in  Re  Fitzgerald, 
2  Sch,  &  Lef.  440. 

(6)  Ex  parte  Clarke,  Jac.  592. 
C)  Re  McMahon,  5  Law  R.  168. 
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next  of  kin  of  a  lunatic,  were  restrained  after  his  death  from 
proceeding  in  a  distress  for  arrears  of  rent,  and  from  taking 
any  proceedings  under  replevin  bonds,  and  from  distraining 
on  the  tenants  of  the  lunatic's  freehold  estates  until  further 
order.  (') 

We  also  find  it  laid  down  in  Staundford,  Pr.  Reg.  35,  b.,  that 
if  an  idiot  die  after  office  found  but  before  possession  of  his  land 
has  been  taken  on  behalf  of  the  Crown,  it  may  be  seised  into  the 
hands  of  the  Crown  for  the  purpose  of  being  restored  to  the 
right  heirs. (2) 

There  is  reason  to  beUeve  that  if  a  petition  has  been  presented 
to  the  Lord  Chancellor  in  the  Hfetime  of  the  person  non  compos 
mentis,  seeking  payment  out  of  such  person's  personalty  of  a  debt 
to  which  it  is  liable,  the  Lord  Chancellor  may,  after  the  death  of 
such  person  and  under  the  authority  of  the  sign  manual,  order 
the  payment ;  for  where  a  Master  in  Lunacy  had  disallowed  the 
claim  of  an  attorney  against  a  lunatic,  because  overreached  by  the 
inquisition,  and  the  attorney  presented  a  petition  to  the  Lord 
Chancellor  in  lunacy  in  the  lifetime  of  the  lunatic,  praying  the 
admission  of  the  claim,  or  leave  to  establish  it  at  law.  Lord 
Erskine,  C,  after  the  death  of  the  lunatic,  and  because  the  petition 
was  presented  in  the  hfetime  of  the  lunatic,  gave  the  leave  prayed, 
observing :  "  The  sum  that  shall  be  found  due  by  the  verdict 
shall  be  paid  out  of  the  funds  belonging  to  the  lunatic."  (^)  In 
that  case  Lord  Erskine  also  observed  :  "  This  petition  was  pre- 
ferred during  the  life,  and  the  universal  course  in  that  case  is  to 
apply  the  fund  in  discharge  of  the  different  creditors,  unless  there 
is  a  reasonable  doubt  whether  the  debt  exists,  which  must  be 
made  the  subject  of  consideration  at  law.  When  it  is  ascertained 
that  the  creditor  has  a  demand  it  is  to  be  paid  out  of  the  funds 
of  the  lunatic."  But  where  an  order  had  been  made  in  the  life- 
time of  a  lunatic,  found  so  by  inquisition,  for  the  sale  of  his  lands 


(')  Re  Grove,  Shelf,  on  Lnn.  2d  cd.  449. 
And  gee  17  Edw.  2,  si.  1,  c.  9. 

Ex  parte  McDouyall,  12  Ves.  385.  It  must  be  borne  in  mind,  how- 
ever, that  this  petition  came  on  in  lunacy  and  in  a  caune  of  Erskine  and 
others,  creditors  of  the  lunatic,  agaioBt  the  personal  representatives  of  the 
lunatic;  1  Coll.  679. 
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by  public  auction.  Lord  Lyndhurst,  C,  refused,  after  the 
death  of  the  lunatic,  to  confirm  a  sale  of  such  lands  by  private 
contract.  (^) 

The  Lord  Chancellor  has  no  authority  under  the  sign  manual 
to  order  payment  of  a  debt  out  of  the  personal  estate  of  a  person 
idiot,  lunatic,  or  of  unsound  mind,  upon  a  petition  presented  after 
his  death,  because  the  legal  personal  representative  of  such  person 
is  then  entitled  to  full  possession  of  the  estate. (2)  And  when  an 
inquiry  had  been  directed  in  the  lifetime  of  a  lunatic,  found  so  by 
inquisition,  as  to  the  propriety  of  a  sale  or  mortgage  of  his  lands 
for  payment  of  his  debts,  the  Lord  Chancellor  refused  after  the 
death  of  the  lunatic  to  order  the  Master  to  proceed  with  the 
inquiry. (')  Petitions  in  the  matter  of  an  idiot,  lunatic,  or  person 
of  unsound  mind,  found  so  by  inquisition,  if  presented  after  his 
death,  should  state  the  death. (*) 

The  Lord  Chancellor  will  not,  in  lunacy,  on  the  death  of  a 
person  found  by  inquisition  idiot,  lunatic,  or  of  unsound  mind, 
determine  a  dispute  as  to  the  person  entitled  to  succeed  to  his 
realty  ;(^)  in  the  event  of  such  dispute  he  will  retain  possession 
of  the  realty  until,  at  law  or  in  equity,  the  dispute  has  been 
determined  ;(^)  if  there  is  no  such  dispute  the  Lord  Chancellor 
will,  on  application  to  him  stating  the  death,  order  that  the  com- 
mittee of  the  estate  deliver  possession  of  the  realty  to  the  person 
claiming  to  be  entitled.  (7)  On  the  death  of  a  lady  found  lunatic 
by  inquisition,  the  persons  reported  by  the  Master,  on  the  appoint- 
ment of  her  committees,  to  be  heirs,  petitioned  for  possession  of 
her  realty  ;  the  solicitor  of  a  person  who  had  unsuccessfully 
resisted  the  Master's  finding,  opposed  the  petition  and  stated  his 
belief  that  his  client,  then  absent  in  South  America,  would  return 
and  re-assert  his  claim  as  heir ;  Lord  Eldon,  C,  gave  possession 
of  the  realty  to  the  petitioners,  observing  that  he  had  no  objection 


(M  Be  Loft,  8  Jur.  206. 

(*)  Ex  parte  Garnett,  and  Ex  parte  Pochin,  cited  in  12  Ves.  385. 
Q)  Re  Holmes,  Shelf,  on  Lun.  2d  ed.  25. 
(")  Re  Briscoe,  2  Dru.  &  W.  501. 

(«)  Re  Fitzgerald,  2  Sch.  &  Lef.  432  j  and  see  e  Pearson,  Coo.  C.  C. 
317;  Re  Barry,  1  Moll.  414. 

(«)  Re  Fitzgerald,  2  Sch.  &  Lef.  432. 
C)  Lord  Redesdule,  C,  in  prev.  case. 
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to  its  being  stated  that  the  possession  was  without  prejudice  to 
the  right  of  any  other  person.  (^) 

An  inquiry  in  lunacy  as  to  the  heirship  to  a  lunatic  has  however 
been  obtained  after  his  death  by  the  acquiescence  of  all  persons 
interested  in  the  matter.  (2)  The  committee  may  not  put  himself 
or  anybody  else  into  possession  without  the  authority  of  the 
Lord  Chancellor,  and  he  may  not  use  his  office  as  committee  to 
give  possession  to  himself  in  another  character.  (3) 

The  Lord  Chancellor  also  declines  to  determine  in  lunacy,  after 
the  death  of  a  person  found  by  inquisition  idiot,  lunatic,  or  of 
unsound  mind,  who  are  the  persons  entitled  to  succeed  under  the 
Statutes  of  Distribution,  to  his  personal  property.  (*) 

On  a  petition,  after  the  death  of  a  lunatic,  praying  that  a 
Master,  who  had  been  ordered  to  inquire  who  were  the  next  of 
kin  of  a  lunatic,  should,  notwithstanding  the  death  of  the  lunatic, 
make  his  report.  Lord  Thurlow,  C,  observed  :  "  The  order  does 
not  abate  by  the  death  of  the  lunatic,  any  party  may  still  prose- 
cute it  and  take  out  the  Master's  report ;  I  say  nothing  as  to  the 
costs  of  the  report,  that  may  be  a  future  consideration." (s) 

The  executors  or  administrators  of  an  idiot,  lunatic,  or  person  of 
unsound  mind  should,  on  his  death,  petition  for  the  transfer  to 
them  of  his  personal  estate,  after  taxation  and  payment  of  any 
costs  in  the  lunacy,  and  the  committees  and  next  of  kin 
should  either  join  in  the  petition  or  be  served  with  it.  The  next 
of  kin  have  not  primarily  any  right  that  can  be  recognised,  they 
must  work  out  their  titles  to  such  personal  estate  through 
executors  or  administrators  in  the  usual  way.  (6) 

It  has  been  held  necessary  to  serve  the  committees  of  a  lunatic 
with  a  petition  presented  by  his  executors  for  payment  out  of 
court  of  funds  belonging  to  him  and  paid  into  court  in  the  matter 
of  the  lunacy  after  his  death  by  his  committees,  although  the 


Ex  parte  Clarke,  Jac.  589. 
(')  Re  Pearmn,  Coop.  C.  C.  317. 

(')  Re  Fitzyerald,  2  Sch.  &  Lef.  432  ;  Lord  Eldon,  C,  in  Beer  t. 
Ward,  Jac.  195;  and  Ex  parte  Clarke,  Jac.  592. 

(♦)  Wigg  y.  Tiler,  2  Dick.  552;  Ex  parte  Gilbert,  1  Ball  &  Beay.  297: 
Re  Barry,  1  Moll.  414.    See  Re  Perste,  3  Moll.  94. 

(')  Re  Armnlrimg,  3  Bro.  C.  C.  238. 

(«)  Sir  A.  Hart,  C,  in  Re  Barry,  I  Moll.  414. 
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security  of  the  committees  had  been  discharged  under  the  44th 
General  Order,  7th  Nov.,  1853.(i) 

A  creditor  may  take  out  an  administration  summons  against 
the  legal  personal  representatives  of  his  deceased  debtor,  an  idiot, 
lunatic,  or  person  of  unsound  mind  found  so  by  inquisition.  (2) 

In  reference  to  the  Statute  of  Limitations,  time  begins  to  run 
at  least  from  such  debtor's  death,  against  the  claims  of  his 
creditors,  and  after  his  death  their  claims  are  not  kept  alive 
against  his  heir  by  proceedings  in  lunacy,  to  which  proceedings 
such  heir  is  not  a  party.  (') 

A  lunatic  and  the  committee  of  his  estate,  plaintiffs  in  a  suit, 
obtained  an  order  therein  by  consent  of  the  defendant,  giving  him 
liberty  to  prove  in  the  lunacy  his  claim  against  the  estate,  and 
restraining  him  generally  from  proceeding  at  law  in  respect 
thereof;  the  defendant  having  claimed  in  the  lunacy  failed,  and 
was  then  passive  during  14  years  till  the  death  of  the  lunatic, 
when  he  again  set  up  his  claim  as  plaintiff  in  a  creditor's  suit 
against  the  lunatic's  executors ;  Sir  J.  L.  Knight  Bruce,  V.C., 
held  that  the  Statute  of  Limitations  disposed  of  the  claim.  (*) 

SoUcitors  obtained  an  order  in  lunacy  for  taxing  their  costs  of 
obtaining  the  commission  and  of  other  business  in  the  lunacy, 
but  did  not  tax.  Five  years  afterwards  the  lunatic  died,  leaving 
only  realty.  The  solicitors,  after  the  lunatic's  death,  sued  at  law 
the  committees  of  his  estate,  and  they  successfully  set  up  the 
Statute  of  Limitations.  On  a  subsequent  petition  by  the  sohci- 
tors  in  the  lunacy  a  second  order  for  taxation  of  such  costs  was 
made,  but  vdthout  prejudice  to  any  question  whether  the  peti- 
tioners had  any  claim  on  the  estate.  (^) 

Where,  after  the  death  of  a  lunatic,  the  committee  of  his 
estate  petitioned  that  a  certain  sum  might  be  paid  to  himself  out 
of  the  estate  for  maintenance  of  the  lunatic  up  to  her  death  (no 
order  for  maintenance  had  been  made).  Lord  Cottenham,  C, 
refused  to  make  the  order  without  a  reference,  although  the 


(1)  Re  Wylde,  5  De  G.  M.  &  G.  25. 

(2)  Chester  v.  Rolfe,  4  De  G.  M.  &  G.  798. 
P)  Wilkinson  v.  Wilkinson,  9  Hare,  204 

(4)  Rock  V.  Cooke,  1  De  G.  &  Sm.  681. 

(5)  Be  Hart,  21  L.  J.  Cb.  810. 
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lunatic's  administratrix  consented,  unless  the  persons  benefi- 
ciallj  interested  in  the  estate  also  consented,  (i) 

The  delivery  over  of  the  personal  estate  to  the  legal  persona 
representative  will  not  be  stayed  on  the  application  of  a  person 
guilty  of  gross  laches  in  the  matter.  (2)  If  the  committees  of 
the  estate  of  an  idiot,  lunatic,  or  person  of  unsound  mind  fail 
to  elect  during  his  Ufetime  between  gifts  to  him  and  his  legal 
rights,  his  next  of  kin  may,  at  his  death,  elect. (3) 

Lastly,  the  Act  16  &  17  Vic.  c.  70,  s.  107,  (*)  enacts  that  all 
the  reports  of  the  Visitors  of  Lunatics  relating  to  any  particular 
lunatic  shall  be  destroyed  on  his  death. 


(')  Re  Patrick,  2  Phill.  394. 

C)  Re  Franks,  16  Law  T.  529. 

(')  Re  Hewaon,  23  Law  J.  Ch.  N.  S.  257. 

C)  Ante,  p.  233. 
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CHAPTER  VIII. 

As  to  the  jurisdiction  of  the  Court  of  Chancery  over  idiots, 
lunatics,  and  persons  of  unsound  mind. 

In  the  disposition  of  funds  under  its  control  belonging  to  a 
person  idiot,  lunatic,  or  of  unsound  mind,  the  Court  of  Chancery 
takes  notice  of  such  person's  mental  condition  ;  it  will  not  usurp 
the  jurisdiction  of  the  Lord  Chancellor  in  Lunacy, (i)  but  if  a 
person  has  not  been  brought  by  inquisition  within  his  jurisdiction, 
the  Court  of  Chancery  will  care  for  such  person  and  his  property ; 
this  practice  proceeds  from  the  necessity  of  taking  care  of  a 
person  incapable  of  managing  himself  and  his  property,  though 
not  legally  found  to  be  so  incapable.  (2)    If  the  property  of  such 
person  can  bear  the  cost  of  the  usual  proceedings  for  a  commit- 
ment of  the  custody  of  his  person  and  estate,  the  Court  of 
Chancery  will  not  make  any  order  for  the  permanent  apphcation, 
for  his  benefit,  of  the  funds  under  its  control.    The  following 
case  seems  to  establish  this  doctrine  :  An  order  was  obtained  in  a 
suit  for  payment  of  aSlOO  per  annum  to  the  mother  and  guardian 
of  an  infant  defendant,  lunatic,  though  not  found  so  by  inquisition, 
for  his  maintenance  during  his  minority ;  the  payments  were, 
through  some  irregularity,  continued  26  years  after  the  minority 
had  ceased  and  till  the  mother's  death,  when  the  lunatic  was  entitled 
to  364252  Consols  and  36906  3s.  lOd.  cash  in  Court  in  the  suit, 
and  realty  of  the  yearly  value  of  £7.    A  petition  by  his  sister 
and  her  husband  (she  was  the  lunatic's  sole  next  of  kin)  was  then 
presented,  praying  payment  of  the  funds  in  court  in  the  suit  to 
them  for  the  maintenance  of  the  lunatic,  or  an  inquiry  into  his 


0)  Worth  V.  Mackenzie,  3  M.  &  Gor.  364. 

M  Lord  Eldon,  C,  in  Sherwood  v.  Sanderson,  19  Ves.  2^6— sav ; 
Gilbee  v.  Gilbee,  1  Phill.  121.  See  also,  as  to  a  Court  of  Law:  Bray  v. 
O'Keefe,  C  Ir.  Jur.  249. 
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state  of  mind  and  circumstances,  the  approval  of  a  person  to 
receive  the  income,  and  an  inquiry  as  to  the  allowance  for  his 
future  maintenance  ;  Lord  Lyndhurst,  C,  after  adverting  to  the 
irregularity,  dismissed  the  petition  with  the  observation  that  a 
commission  must  be  taken  out,  that  whenever  the  Court  had  to 
provide,  not  simply  for  a  temporary  occasion,  but  for  the  perma- 
nent care  and  management  of  a  lunatic  and  his  property,  it  was 
inconvenient  to  deviate  from  the  regular  practice,  and  that  looking 
at  the  amount  of  the  property  in  this  case,  the  expense  of  a  com- 
mission afiForded  no  ground  for  the  application. (i) 

On  a  petition  of  defendants  in  a  suit  in  the  Court  of  Chancery, 
who  were  the  next  of  kin  of  an  adult  unmarried  co-defendant  of 
unsound  mind,  though  not  so  found  by  inquisition,  whose  parents 
were  both  dead,  praying  the  sale  of  his  reversionary  interest  in 
^000  in  court  in  the  suit,  (besides  which  property  he  had  only 
.£10  per  annum),  with  a  view  to  his  maintenance.  Lord  Lynd- 
hurst, C,  said  that  he  could  order  a  sale  of  the  reversionary 
interest,  and  apply  part  of  the  proceeds  in  discharge  of  debts 
already  paid  on  behalf  of  the  lunatic,  but  he  was  uot  disposed  to 
deal  prospectively  with  the  residue  of  the  funds  without  a  com- 
mission. (2) 

Other  decisions  have  occurred  on  petitions  for  the  support  of 
idiots,  lunatics,  and  persons  of  unsound  mind  (not  found  so  by 
inquisition)  out  of  their  property  in  the  Court  of  Chancery,  and 
a  glance  at  them  arranged  tabularly  may  perhaps  give  an  idea 
under  what  circumstances  and  how  far  the  Court  of  Chancery 
will  listen  to  such  applications.  (3)  The  dates  of  these  several 
decisions  are  an  important  element  in  their  consideration,  and  we 
must  not  forget  that  the  Act  16  &  17  Vic.  c.  70,  repeahng  the 
94th  and  95th  sections  of  the  Act  8  &  9  Vic.  c.  100,  has,  since 
many  of  them  were  decided,  much  reduced  the  cost  of  the  legal 
iiiquiry  into  a  person's  state  of  mind.(*) 


(')  Gitbenv.  Gilb-e,  1  Phill.  121. 
lie  Walker,  8  Jur.  49. 

('>  .See  also  ante,  25,  2C  ;  Gallwty  v.  Chrulie,  Shelf,  on  Lun.  2d  cd.  210  ; 
and  Re  BuMulfh'g  Tru,l,  5  De  G.  and  Sra.  469,  the  case  of  a  person  deat. 
fliimb,  and  blii)(J. 

0)  See  particQlarly  16^17  Vic.  c.  70,  ».  120,  121. 
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Lord  Brougham,  C,  said  that  the  jurisdiction  exercised  by 
the  Court  of  Chancery  where,  from  the  small  amount  of  the 
property,  no  commission  of  lunacy  had  been  taken  out,  to  direct 
an  inquiry  touching  soundness  of  mind,  and  to  make  orders 
relative  to  their  maintenance  and  support,  was  confined  to  cases 
of  persons  who  were  parties  or  quasi  parties  to  suits,  the  funds 
dealt  with  uniformly,  as  he  believed,  standing  to  the  credit  of 
such  suits  :  Re  Astley,  2  Coo.  t.  Cott.  207,  n, ;  see  also  Sir  T. 
Clarke,  M.R,,  in  Wilkinson  v.  Letch,  2  Coo.  t.  Cott.  195;  but 
see  Re  BodswortKs  Trust,  10  Hare,  16. 

After  decree  in  a  suit  in  the  Court  of  Chancery  a  commission 
of  lunacy  issued  against  the  plaintiff,  a  feme  coverte,  who  sued 
by  a  next  friend,  the  husband  of  the  plaintiff  being  a  defendant 
in  the  suit,  applied  to  stay  the  suit  pending  the  result  of  the 
commission,  this  appUcation  was  opposed  by  the  next  friend,  but 
Sir  L.  Shadwell,  V.C.E.,  made  the  order,  observing:  "the  only 
question  is,  whether  I  shall  allow  a  sort  of  fraud  (using  that  word 
in  the  sense  in  which  it  is  used  in  this  Court)  to  be  practised  on 
the  jurisdiction  in  lunacy.  Prima  facie  there  is  good  ground  for 
supposing  that  the  suit,  instead  of  being  conducted  by  the  next 
friend,  will  he  conducted  under  the  jurisdiction  in  lunacy,  there- 
fore nothing  ought  to  be  done  in  the  Master's  office  until  the 
Court  has  been  informed  what  has  been  the  result  of  the  proceed- 
ings under  the  commission  of  lunacy,  (i) 

Where  a  lunatic  lady  (found  so  by  inquisition)  being  possessed 
of  property  yielding  56438  per  annum,  and  being  interested  in 
property  yielding  36674  per  annum  which  had  been  bequeathed 
"  in  trust  to  pay  the  income  to  her  for  life,  or  to  apply  the  same 
or  so  much  as  might  be  necessary  for  her  support  and  mainten- 
ance," had  a  maintenance  allowance  of  36750,  Sir  J.  L.  K. 
Bruce  and  Sir  Geo.  J.  Turner,  LL.J.,  in  a  suit  in  the  Court  of 
Chancery,  held  that  the  latter  income  was  applicable  in  pro  tanto 
exoneration  of  the  former.  (2) 

A  bill  may  be  filed  in  the  Court  of  Chancery  by  the  adminis- 
trator of  a  person  of  unsound  mind  against  the  administrator  of 
the  committee  of  the  estate  of  such  person  for  an  account. (3) 

(')  Hartley  v.  Gilbert,  13  Sim.  596. 
(')  Rudland  v.  Crazier,  6  W.  R.  305. 

(')  Sheldon  v.  Aland,  3  P.  Wms.  104  ;  Grosvenor  v.  Drax,  2  Knapp,  82  ; 
and  see  Stephenson  v.  Holmes,  3  L.  J.  N.  S.  Cb.  41. 
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On  petition  in  a  suit  in  the  Court  of  Chancery  praying  the  appli- 
cation of  funds  in  that  court  in  tiie  suit  belonging  to  a  party  idiot, 
lunatic,  or  of  unsound  mind,  not  found  so  by  inquisition,  a  Vice- 
Chancellor  to  whose  court  the  suit  is  attached  has  as  much  juris- 
diction as  the  Lord  Chancellor,  (i) 

For  the  necessary  maintenance  of  an  idiot,  lunatic,  or  person  of 
unsound  mind  (not  found  so  by  inquisition),  possessed  of  property 
too  small  to  bear  the  costs  of  a  commission,  the  Court  of  Chancery 
has  jurisdiction  to  apply  not  only  the  income  but  also  the  principal 
funds  in  court  of  such  person.  [See  the  three  cases  in  table  on 
following  page.] 


(')  Sir  J.  L.  Knight;  Bruce,  L.J.,  in  Davies  v.  Davies,  2  De  G.  Mac. 
&  Gor.  53 ;  and  in  Volins  v.  Carr,  2  De  G.  &  Sm.  242. 
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For  the  protection  of  a  lady  mentally  affected  by  epilepsy 
though  not  found  idiot,  lunatic,  or  of  unsound  mind  by  inquisition, 
Lord  Eldon,  C,  by  order  on  petition  in  a  suit,  restrained  her  from 
executing  any  instrument  disposing  of  funds  in  the  Court  of 
Chancery,  except  in  the  manner  and  with  the  attestation  directed 
by  the  order,  (i) 

Although  it  is  the  duty  of  the  Court  of  Chancery  to  protect 
the  property  of  an  idiot,  lunatic,  or  person  of  unsound  mind,  not 
found  so  by  inquisition,  the  Court  will  not  so  exercise  that  duty 
as  to  deprive  him  of  his  pecuniary  means  of  opposing  an  inquiry 
into  his  state  of  mind.  (2) 

It  seems  that  Lord  King,  C,  as  head  of  the  Court  of  Chan- 
cery, restrained  the  abduction  of  a  person  alleged  to  be  non 
compos  mentis  from  England,  and  ordered  the  institution  of  pro- 
ceedings to  bring  her  as  a  lunatic  under  the  custody  of  the 
Crown. (■'')  Mr.  Shelford  also  states  that  an  order  to  restrain  the 
removal  of  a  supposed  lunatic  out  of  England  was  made  upon  a 
petition  for  a  commission  of  lunacy,  the  hearing  of  which  petition 
was  adjourned.  (*) 

Where,  in  an  administration  suit,  an  inquiry  was  directed 
whether  it  was  proper  to  apply  for  a  commission  in  lunacy  against 
a  party  to  whom  a  testator  had  directed  payment  of  the  entire 
income  of  a  trust  fund,  if  she  was  capable  of  managing  her 
affairs,  but  a  portion  only  of  the  income  if  she  was  declared 
incapable  ;  Lord  Cottenham,  C,  ordered  payment  of  the  costs 
of  the  inquiry  out  of  the  income.  (^) 

The  Court  does  not  merely  regard  the  property  of  idiots, 
lunatics,  or  persons  of  unsound  mind  not  so  found  by  inquisition  ; 
it  exercises  a  special  and  parental  jurisdiction  over  themselves  for 
their  protection. 

Where  costs  had  been  properly  incurred  in  suing  out  and 


(1)  Ridgway  v.  Darwin,  8  Ves.  65  ;  Shelf,  on  Lun.  2d  ed.  216;  but  see 
Re  Walker,  Cr.  &  Ph.  147. 

(2)  Re  Holmes,  4  Russ.  187  ;  and  see  Re  Holmes,  Re  King,  and  Be  Oal- 
loway,  Shelf,  on  Lun.  2d  ed.  159. 

(3)  Marr's  case,  Ambl.  82.  See  also  Lord  Langdale,  M.R.,  in  Nelson  v. 
Duncomle,  9  Beav.  232;  and  Re  Pearce,  8  Jur.  89;  ante,  67. 

C)  Shelf,  on  Lun.  2d  ed.  129. 

Winthrop  v.  Winlhrop,  15  L.  J.  403. 
(^)  Lord  Langdale,  M.R.,  in  Nelson  v.  Dxmcombe,  9  Beav.  218,  219,  232. 
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executing  a  commission  of  lunacy  against  a  party  to  a  suit,  Lord 
Eldon,  C,  with  a  view  to  their  payment  out  of  funds  in  the  suit 
belonging  to  the  lunatic,  and  upon  the  principle  on  which  the 
Court  of  Chancery  protects  persons  in  a  state  of  mental  incapacity, 
ordered  taxation  of  the  costs. (i) 

So  upon  the  petition  in  an  abated  suit  in  the  Court  of  Chancery 
of  the  committees  of  the  deceased  lunatic  plaintiff,  and  of  the 
plaintiffs  sons,  praying  that  ^62835  (composed  of  taxed  sums 
payable  in  respect  of  the  commission  of  lunacy,  and  of  other  sums 
declared  to  be  payable  out  of  the  lunatic's  estate)  might  be  raised  by 
a  sale  of  stock  standing  to  the  lunatic's  credit  in  the  suit.  Lord 
Truro,  C,  made  the  order  prayed ;  he  met  a  suggestion  on  the 
part  of  the  lunatic's  executors,  that  there  might  be  other  prior 
creditors  of  the  lunatic,  by  the  observation  that  they  the  execu- 
tors had  not  substantiated  their  suggestion,  and  that  the  estate 
of  the  lunatic  ought  to  be  applied  in  payment  of  costs,  which 
appeared  to  have  been  incurred  under  the  sanction  of  the  Court, 
and  in  proceedings  for  the  benefit  of  his  estate.  (2) 

Upon  the  same  principle,  after  the  marriage  of  a  lunatic  infant 
ward  of  the  Court  of  Chancery,  that  Court  will  direct  an  inquiry 
whether  she  was  of  sound  mind  when  she  married,  and  whether 
It  would  be  for  her  benefit  to  issue  a  commission  of  lunacy,  and 
to  pay  the  expense  of  such  inquiries. (3) 

And  upon  the  same  principle,  in  a  suit  in  the  Court  of  Chancerv 
by  a  plaintifiF  cestui  que  trust  against  a  defendant  trustee  the 
Court  gave  credit  to  the  trustee  for  monies  expended  by  him  for 
the  protection  and  safety,  and  for  the  maintenance  and  support  of 
his  cestui  que  trust  when  incapable  of  taking  care  of  himself  bv 
reason  of  lunacy,  though  he  had  not  been  found  by  inquisition  to 
be  lunatic. 

On  a  bill  filed  in  the  Court  of  Chancery  by  the  committees  of 
a  lunatic  against  her  mother's  executors,  for  an  account  of  the 
monies  the  mother  had  received  in  respect  of  her  daughter's 

(')  fihenoood  v.  Sanderson,  19  Ves.  280 
(  )  TayUr  v.  Tayter,  7,  De  G.  M.  &  G.  426 

nlZ'!^^:-  '  See  aUo  Shallcro.s  v.  Wrigkt. 
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estate,  an  inquiry  was  directed  what  annual  sum  was  proper  to  be 
allowed  to  the  mother  for  the  maintenance  of  the  daughter. (') 

The  Court  of  Chancery  considers  that  it  is  the  duty  of  those 
who  manage  the  property  of  an  idiot,  lunatic,  or  person  of  un- 
unsound  mind  not  so  found  by  inquisition,  to  act  as  a  provident 
owner  would  do ;  therefore  a  legatee  of  a  testator's  "money  at  his 
residence"  cannot  insist  in  the  Court  of  Chancery  against  a  legatee 
of  the  testator's  "  stock,"  that  large  sums  of  money  paid  at  the 
residence  of  the  testator,  who  died  insane,  and  laid  out  for  him 
in  stock  during  his  insanity,  should  be  treated  in  equity  as  money 
at  the  testator's  residence. (2) 

How  far  and  when  the  Court  of  Chancery  will  interfere  to  set 
aside  the  transactions  of  a  lunatic,  or  person  of  unsound  mind, 
may  be  gathered  from  the  cases  cited  in  the  preceding  chapter 
as  to  the  civil  incapacity  of  idiots,  lunatics,  and  persons  of  un- 
sound mind  ;  and  from  the  judgment  of  Sir  William  Grant,  M.R., 
in  Niell  v.  Morley  (^).     In  that  case  a  plumber  in  May,  1800, 
attended  an  auction,  was  the  highest  bidder  thereat  for  certain  lots 
of  building  materials,  paid  part  of  the  purchase  money,  and  for 
other  part  gave  promissory  notes  and  a  warrant  of  attorney  to  con- 
fess judgment ;  he  then  resold  at  a  loss  part  of  the  materials,  and 
was  afterwards  in  August  1800  by  inquisition  found  a  lunatic 
from  May  1797  without  lucid  intervals;  he  traversed  the  in- 
quisition, and  on  the  traverse  failed.  His  committee  and  he  then 
filed  a  bill  in  the  Court  of  Chancery  against  the  vendor  of  the 
lots,  praying  that  such  vendor  should  be  decreed  to  repay  to  the 
committee  the  monies  paid  for  the  lots  ;  that  the  purchases  of 
the  lots  should  be  set  aside,  that  the  notes  should  be  delivered 
up,  and  that  an  injunction  should  issue  to  restrain  legal  proceed- 
ings by  the  vendor.   On  dismissing  the  bill  Sir  W.  Grant,  M.R., 
said,  "  Suppose  him  (the  plaintiff)  to  be  considered  in  strictness 
a  lunatic  at  that  time  (the  time  of  the  purchase),  without  lucid 
intervals,  the  question  is  how  far  the  plaintiff  upon  that  supposi- 
tion even  is  entitled  to  the  equitable  interposition  of  this  Court 
to  restore  to  him  the  possession  of  all  the  money  he  has  paid  in 


(»)  Gaitskell  v.  Scoit,  Shelf,  on  Lun.  2(1  ed.  293. 
{*)  Browne  v.  Groumridge,  4  Mad.  501. 
(f)  9  Ves.  478. 
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consequence  of  the  contract.  The  ground  taken  is,  first,  that 
whether  the  defendant  did  or  did  not  know  his  situation,  if  the 
fact  turns  out  that  he  was  a  hmatic,  all  his  purchases  are  abso- 
lutely void ;  and  all  that  followed  upon  them  must  be  set  aside : 
but  also  that  the  defendant  was  informed  of  the  situation  of  this 
person ;  .  ,  .  .  I  do  not  believe  the  defendant  gave  credit  to 
the  information  he  received,  and  proceeded  maid  fide;  then  it 
comes  to  the  mere  fact  that  he  was  a  lunatic.  The  question 
with  reference  to  that  is  how  far,  under  all  the  circumstances, 
this  Court  wUl  interfere  to  set  aside  the  whole  of  the  lunatic's 
transactions,  supposing  them  void  at  law.  That  will  depend 
very  much  upon  the  circumstances,  and  no  general  rule  can  be 
laid  down  upon  it ;  with  regard  to  purchases  that  have  not  been 
completed,  and  cases  in  which  it  is  possible  to  replace  the  parties, 
there  is  no  reason  why  this  Court  should  not  interfere  to 
administer  its  ordinary  equity,  as  it  can  do  that  in  general  in  a 
much  better  way  than  a  Court  of  law,  even  supposing  that  Court 
would  consider  the  mere  law  of  the  case  in  the  same  way  as  this 
Court  would.  But  there  may  be  other  cases  in  which  the  incon- 
venience would  be  so  great  that  this  Court  will  leave  the  party  to 
law.  The  inconvenience  of  carrying  back  the  finding  is  great 
if  that  is  to  be  followed  through  all  the  legal  consequences : 
assuming  it  to  be  the  legal  consequence,  that  every  act  of  the 
lunatic  subsequent  to  that  time  is  absolutely  void,  nothing  can  be 
more  inconvenient  than  for  this  Court  to  give  efiiect  to  that  legal 
consequence,  setting  aside  every  dealing  in  the  course  of  his 
trade,  giving  an  account  of  all  he  lost,  the  parties  who  have  dealt 
with  him  to  take  the  chance  of  the  transaction  being  a  losing  one 
and  make  it  good  ;  and  the  transaction  being  strictly  void,  this 
Court,  acting  upon  that,  and  though  the  parties  cannot  be 
replaced,  obliging  them  to  refund;  though  producing  the  great 
injustice  that  they  cannot  have  that  for  which  the  money  was 
paid,  or  cannot  have  it  in  the  same  manner.  The  money  was 
paid;  the  transaction  completed ;  the  party  suffered  to  deal 
with  the  property  as  his  own,  to  sell  it.  If  it  sold  to  advantage, 
he,  f.r  his  family,  would  have  kept  the  profit,  and  the  objection 
would  not  have  been  made ;  but  now  that  it  has  turned  out 
otherwise,  not  by  circumstances  to  be  imputed  to  the  defendant 
(for  there  is  nothing  upon  the  evidence  to  show  the  loss  was 
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occasioned  by  an  exorbitant  price  to  him),  a  Court  of  Equity  is 
called  upon  to  make  the  defendant  refund,  and  to  give  to  the  one 
party  all  he  has  paid,  and  to  the  other  not  what  the  property 
was  worth,  but  what  that  property  under  all  the  circumstances 
produced  to  the  lunatic.  That  would  be  most  inequitable  and 
unjust;  and  if  this  is  the  principle,  I  must  act  upon  it  in  all 
cases  ;  where  the  lunacy  is  carried  back  10  or  12  years.  If  the 
plaintiff  is  right,  therefore,  in  saying  all  this  is  void  at  law,  let 
him  resort  to  law  and  recover  if  he  can.  But  there  is  no  ground 
for  a  Court  of  Equity  to  advance  his  remedy ;  when  it  is  im- 
possible to  exercise  the  jwisdiction,  so  as  to  afford  any  chance  of 
doing  justice  to  the  other  party.  Where  this  Court  does  inter- 
fere it  endeavours  to  put  the  parties  in  the  same  situation  ;  that 
is  where  the  contract  is  void.  Here,  if  the  defendant  could  be 
placed  in  mala  fide,  (')  as  having  notice,  that  would  be  a  distinct 
and  different  ground  for  the  interference  of  a  court  of  equity." 

In  Price  v.  Berrington  (^)  (a  suit  to  set  aside  a  deed  on 
the  ground  of  the  lunacy  of  the  grantor).  Lord  Truro,  C, 
after  citing  Niell  v.  Morley,  observed,  "  although  the  circum- 
stances of  the  case  just  cited  and  the  present  are,  of  course,  not 
identical,  and  may  be  considered  as  distinguishable  in  some 
respects,  the  principle  of  that  decision  is  clear,  and  I  think  is 
applicable  to  the  present  case.  The  contract  here  has  been 
executed  with  the  knowledge  of  the  family ;  the  estate  has  been 
enjoyed  for  2/  years,  and  without  the  occurrence  or  discovery  of 
any  new  circumstances,  the  transaction  after  that  period  is  now 
sought  to  be  avoided  :  the  purchaser  having  acted  bond  fide, 
dealt  with  the  estate,  believing  it  to  be  his  own,  made  important 
family  arrangements  upon  that  footing,  the  disturbance  of  which 

(')  In  Price  v.  Berrington,  3  Mac.  &  Gor.  490,  Lord  Truro,  C,  ob- 
served, "  It  is  upon  the  ground  of  fraud  that  the  plaintiff  claims  to  be 
entitled  to  the  relief  which  is  sought  to  be  obtained  by  this  bill,  the  fraud 
being  alleged  to  consist  of  the  following  facts,  1st,  that  Price,  the  grantor, 
was  insane  at  the  time  he  executed  the  conveyance,  of  which  Moggridge  and 
his  solicitor  had  notice  ;  2d,  that  a  small  part  only  of  the  consideration  was 
actually  paid,  and  that  the  nominal  consideration  was  much  below  the  real 
value  of  the  property  sold  ;  3d,  that  Moggridge,  the  buyer,  was  aware  of 
the  real  value  of  the  estate,  and  that  it  contained  available  minerals,  which 
facts  were  concealed  from  Price  ;  4th,  that  the  conveyance  was  procured  by 
suppression,  intimidation,  and  coercion.  If  these  facts  have  been  esta- 
blished by  the  evidence,  the  plaintiff  will  undoubtedly  be  entitled  to  the 
relief  prayed  for." 

(^)  Price  V.  Berrington,  3  Mac.  &  Gor.  499.  • 
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would,  I  think,  be  not  only  highly  inconvenient  but  unjust.  To 
hold  that  the  Court  ought  not  to  grant  the  relief  prayed  under 
these  circumstances,  is  consistent  with  the  principle  of  Niell  v. 
Morley,  and  of  Lord  Hardwicke's  ruling  in  Sergeson  v.  Sealey'^{}). 
The  language  of  Lord  Cottenham,  C,  in  a  later  case,  would 
lead  to  the  conclusion  that  a  bond  fide  transaction  with  a 
lunatic,  or  person  of  unsound  mind,  not  found  so  by  inquisition, 
will  not  be  set  aside  by  the  Court  of  Chancery,  even  if  the  parties 
thereto  can  be  placed  in  statu  quo.  He  is  reported  as  saying, 
"  The  result  of  the  authorities  seems  to  be  that  dealings  of  sale 
and  purchase  by  a  person  apparently  sane,  though  subsequently 
found  to  be  insane,  will  not  be  set  aside  against  those  who  have 
dealt  with  him  on  the  faith  of  his  being  a  person  of  competent 
understanding  (-) . 

The  Court  of  Chancery  has  no  jurisdiction  to  determine  a 
question  of  the  mental  capacity  of  a  person  when  that  deter- 
mination is  to  be  made  the  ground  of  depriving  such  person  of 
a  beneficial  interest  in  property  and  giving  it  to  another.  (3) 

Where  a  person  has  been  found  by  inquisition  idiot,  lunatic, 
or  of  unsound  mind,  the  Court  of  Chancery  will  not  usurp  the 
jurisdiction  of  the  Lord  Chancellor  acting  under  the  sign 
manual ;  (•*)  further,  no  inferior  judge  of  the  Court  of  Chancery 
may  disregard  an  order  of  the  Lord  Chancellor  acting  under  the 
sign  manual ;  thus,  on  bill  filed  disputing  the  proper  application 
of  monies  apphed  pursuant  to  an  order  in  lunacy.  Sir  John 
Romilly,  M.R,,  considered  that,  as  to  the  propriety  of  the  appli- 
cation, he  was  bound  by  the  order  in  lunacy  ;  to  obviate  any 
injustice  to  the  plaintiff,  he  directed  all  proceedings  in  the  suit  to 
stand  over  for  six  months,  with  liberty  to  the  plaintiff  in  the 
meantime  to  apply  to  the  Lord  Chancellor  in  Lunacy  concerning 
such  order,  (5) 


(')  Sergeson  r.  Sealey,  2  Atk.  412;  there  a  lunatic,  apparently  sane 
purchaaed  land,  which  was  conveyed  to  him.    He  was  afterwards  found  by 
inqnisition  lunatic  at  the  date  of  such  purchase.   Lord  Hardwicke  would  not, 
against  the  lunatic's  heir,  treat  the  land  as  personalty. 

O  Lord  Cranworth,  C,  in  EllioU  v.  Ince,  3  Ju'r.  N.  S.  599;  and  see 
Beavan  7.  McDonnell,  9  Exch.  309,  313. 

(')  Winthrop  7.  Winlhrop,  1  Coo.  t.  Cott.  196. 

(')  Murray  t.  Prank,  Dick.  555. 

O^^rrU  ^-  Lord  Dudley  Sluarl,  16  Beav.  364;  and  see  Sir  J.  L. 
Knight  Bruce,  V.C,  in  Rock  v.  Cooke,  1  De  G.  &  Sm.  680, 
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Sir  W.  p.  Wood,  V.C.,  considers  that  the  Court  of  Chancery 
has  judicial  notice  of  the  practice  in  Lunacy.  0)  Sir  J.  L. 
Knight  Bruce,  V.C.,  expressed  a  contrary  opinion  (2) 

A  judge  of  the  Court  of  Chancery  may  in  the  exercise  of  his 
judicial  discretion  determine  in  a  suit  in  that  court,  a  question  of 
sanity  without  the  intervention  of  a  jury ;  (3)  but  if  he  entertains 
a  doubt  on  the  question,  he  directs  an  issue  (*)  in  order  that  the 
fact  may  be  investigated  where  the  mode  of  taking  evidence  is 
more  adapted  to  such  an  inquiry  ;  (5)  to  use  the  language  of  Lord 
Eldon,  C,  an  issue  is  directed  by  the  Court  of  Chancery,  "  to 
inform  its  conscience :"  (6)  where  a  judge  of  the  Court  of  Chancery 
entertains  no  doubt  on  the  question  of  sanity,  he  will  himself 
determine  the  question  without  the  intervention  of  a  jury.  (T) 

If  a  judge  of  the  Court  of  Chancery  is  dissatisfied  with  the 
verdict  of  the  jury  on  the  trial  of  an  issue  of  sanity  directed  by 
him,  he  may  direct  a  new  trial.  {^) 

The  Court  will  not  direct  such  an  issue  unless  a  finding  thereon 
is  in  any  event  material  to  its  decision.  (9) 

In  a  suit  in  the  Court  of  Chancery  to  set  aside  deeds  on  the 
ground  of  the  lunacy  of  the  grantor,  Lord  Langdale,  M.R., 
directed  an  issue  in  these  words  :  "  It  is  ordered  that  the  parties 
do  proceed  to  the  trial  at  law  at  the  sittings  of  the  Court  of 


(>)  Sir  W.  P.  Wood,  V.C.,  in  Stedman  v.  Nart,  1  Kay,  612. 

h)  Sir  J.  L.  Knight  Bruce,  V.C.,  in  Rocke  v.  Cooke,  1  Coll.  479. 
3)  Lord  Eldon,  C,  in  Warden,  S(c.,  of  St.  Paul's,  Londonj.  Morris, 
9  Ves.  168;  in  Bullen  v.  Michel,  4  Dow,  318-320 ;  and  m  Hampson  j. 
Sampson,  3  V.  &  B.  42.    Lord  Langdale,  M.R.,  m  Snook  ^-  WMs, 
1 1  Beav.  110.    Sir  J.  Wigram,  V.C.,  in  Raine  v.  Cairn*.  4  Hare,  333. 

(^)  Clerk  V.  Clerk,  2  Vern.  413  ;  Niell  v.  Morley,  9  Ves.  478  ;  Frank  v. 
Mainwarinff,2Bes.^.nb;  SnooA  v.  TTa//*,  11  Beav,  110,  SeealsoPnce  v. 

LS'EldtrC^'in  O'Connor  v.  Cook.  6  Ves.  671  -.  Ellu^  Bo.man, 
17  L.T.  11;  £Z;io«  v./ncf,  3  Jur.  N.S.  599.601.    Sir  W.  P.  Wood,  V.C 
in  Harrod  v.  Harrod,  1  Kay  &  Jo.  7  ;  Lor.g  v.  Long,  4  Ir.  Cb.  K,  lUb. 
Sir  W.  Grant,  in  Hall  v.  Warren,  9  Ves.  611.    Lord  Cottenham,  L., 
in  Cooke  V.  Cholmondeley,  2  Mac.  &  Gor.  28.  40  •  and  in 

(1=)  Lord  Eldon,  C,  in  Hawpson  v.  Hampson,  3  V,  &  B,  4/  ,  ana  m 
^Mto  V.  MicAe/,  4  Dow,  319.  j  1        /i.  Tn  7 

(■'\  Evans  v.  Blood,  3  Bro.  P.  C.  632  ;  Harrod  v.  Harrod,  1  Kay  &  Jo.  /. 
Att-Gen.  V.  Parnther,  3  Bro.  C.  C.  444.    See  also  Pemberton  v. 
Pemberton,  11  Ves.  50;  and  White  v.  Wilson,  13  Ves   87;  Bootie  s. 
Biundell,  19  Ves.  494  ;  Lorton  v.  Lord  Kingston,  4  CI,  &  I'm,  , 
Wilson  V.  Beddare,  5  Jur.  624.  t,     •    ,„„  7  H«rP  401 

(»)  Lewis  V.  Thomas,  3  Hare,  26,  33 ;  Price  v.  Berrington,  7  Hare,  Wd. 
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Common  Pleas  in  the  county  of  Middlesex,  after  Hilary  Term 
next,  upon  the  following  issue,  that  is  to  say,  whether  E.  F., 
deceased  in  the  pleadings  named,  was  of  sound  mind,  so  as  to  be 
sufficient  for  the  management  of  himself,  his  manors,  &c.,  goods 
and  chattels,  at  the  several  and  respective  times  following,  that  is 
to  say,  when  he  executed,  &c."  Q) 

In  a  subsequent  and  similar  suit  the  issue  was  worded, 
"whether  on  the  1st  day  of  May,  1847  (the  date  of  the  execu- 
tion of  a  deed  by  the  lunatic),  Mrs.  C.  .(the  lunatic)  was  of 
sound  mind  sufficient  to  govern  herself,  her  lands,  hereditaments, 
goods  and  chattels  ;"  the  words  "  sufficient,  &c.,"  were  objected 
to,  but  Lord  Cran worth,  C,  thought  the  words  proper,  as  they 
followed  the  form  of  an  inquisition.  (2) 

The  Court  of  Chancery  may  elect  on  behalf  of  a  party  to  a 
suit  incapable  of  electing,  and  the  Court  in  such  election  con- 
siders what  is  most  advantageous  for  him  ;  (^)  but  it  will  not 
elect  unless  the  interest  of  the  party  himself  requires  an  elec- 
tion. (*) 

Lord  Eldon,  C,  permitted  a  Master  of  the  Court  of  Chan- 
cery to  receive,  under  a  decree  in  a  creditor's  suit,  any  evidence 
that  would  be  satisfactory  to  such  Master  of  the  debt  of  a  woman, 
■who  was  mentally  incapable  of  proving  her  debt  (though  not 
found  idiot,  lunatic,  or  of  unsound  mind  by  inquisition),  and  who 
possessed  no  other  property  than  the  debt,  and  the  interest 
thereon,  together  amounting  to  56380  only.  (5) 

Orders  in  lunacy  are  not  evidence  in  the  Court  of  Chancery 
of  the  facts  on  which  they  are  based,  though  entitled  there  to 
great  respect.  C') 

The  practice  of  the  Court  of  Chancery  in  the  case  of  an  idiot, 
lunatic,  or  person  of  unsound  mind,  party  to  a  proceeding  therein, 
has  been  stated  in  previous  chapters.  (J) 


(')  Frank  7.  Mainwarinrj,  4  Beav.  38. 
(^)  Elltolt  y.  Ince,  3  Jur.  N.  8.  602. 

O  Sir  W.  Grant,  .M.R.,  in  Forbes  v.  Moffalt,  18  Ves.  392. 
(*)  AHhby  V.  Palmer,  1  Meriv.  296. 

(;)  Herbert  y.AJatthew*,  19  Ves.  612.  And  see  Ea:  parte  Clarke,  2  Russ. 
575. 

C)  Berry  v.  Usher,  4  Jur.  5.    See,  however,  16     17  Vic.  c.  70,  s.  100  • 
ante,  294.  ' 
C)  Ante,  pp.  30,  31,  39  to  44, 
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CHAPTER  IX. 

As  to  Trustees  and  Mortgagees,  Lunatic,  or  of  unsound  mind. 

The  Act  13  &  14  Vic.  c.  60,  known  as  the  Trustee  Act,  1850, 
and  the  Act  15  &  16  Vic.  c.  55,  known  as  the  Trustee  Extension 
Act,  and  the  Act  15  &  16  Vic,  c.  87,  for  the  relief  of  the  suitors 
of  the  Court  of  Chancery,  contain  several  provisions  to  ohviate  the 
difficulties,  loss,  and  inconvenience,  which  might,  in  the  absence  of 
any  snch  enactments,  happen  in  the  case  of  a  trustee  or  mortgagee, 
found  lunatic  by  inquisition,  or  incapable  from  infirmity  of  mind 
of  acting  in  reference  to  the  trust  or  mortgaged  property. 

It  is  provided  by  the  Act  13  &  14  Vic.  c.  60, 

Sec.  III.  Where  any  lunatic  or  person  of  unsound  mind,(')  shall  be 
seised^)  or  possessed(')  of  any  lands.C)  upon  any  trust,(=)  or  by  way 


f ')  In  this  Act  the  word  "  lunatic  "  means  any  person  who  shall  have  been 
found  to  be  a  lunatic  upon  a  conimission  of  inquiry  in  the  nature  of  a  writ  de 
lunatico  inquirendo;  and  the  expression  "  a  person  of  unsound  mind,  means 
any  person  not  an  infant  who,  not  having  been  found  to  be  a  lunatic,  is  inca- 
pable  from  infirmity  of  mind  to  manage  his  own  affairs  :  13  ^  14  Vic.  c,  bO, 
g  2  See  11  Geo.  4,  and  1  Wm.  4,  c.  60  ;  Re  WaJceford,  1  Jo.  &  Lat.  2  ; 
Jones,  6  Jur.  545  ;  Re  Walker,  1  Cr.  &  Ph.  147. 

(2)  In  this  Act  "  seised"  is  applicable  to  any  vested  estate  for  life  or  ot  a 
greater  description,  and  extends  to  estates  at  law  and  in  equity,  in  possession 
or  in  futurity,  in  any  lands  :  13  ^  14  Vic.  c.  60,  s.  2. 

(3)  In  this  Act  "  possessed"  is  applicable  to  any  vested  estate  less  than  a 
life  estate  at  law  or  in  equity,  in  possession  or  in  expectancy,  in  any  lands : 
13  k  14  Vic.  c.  60,  s.  2. 

(*)  In  this  Act  the  word  "  lands"  extends  to  and  includes  manors,  messuages, 
tenements,  and  hereditaments,  corporeal  and  incorporeal,  of  every  tenure  or 
det-criptiou,  whatever  may  be  the  estate  or  interest  therein:  13  ^  14  Fte. 

(5)'  In^his  Act  the  word  "  trust"  means  not  the  duties  incident  to  an  estate 
conveyed  by  way  of  mortgage,  but  with  this  exception,  the  words  "  trust"  and 
"  trustee"  shall  extend  to  and  include  implied  and  constructive  trusts  (but  see 
Re  Angela,  5  De  G.  &  Sm.  278  ;  Re  Wise,  5  De  G.  &  Sm.  415  5  p""^"'" 
ter  1  Kay.  418;  Re  Burt,  9  Hare,  289;  Re  Properi,  22  L.  J.  Ch.  948; 
Re  Franklin,  3  Eq.  R.  719 ;  Re  Dennison,  2  De  G.  M.  &  G.  900 ;  Re  Col- 
linson  3  De  G.  M.  &  G.  409),  and  extend  to  and  include  cases  where  tbe 
trustee  has  some  beneficial  interest  or  estate  in  the  subject  of  the  trust  («e 
Lynn  2  Jur.  200;  Re  Gartside,  1  W.  R.  196);  and  extend  to  and  include 
the  duties  incident  to  the  office  of  personal  representative  of  a  deceased 
person :  13  ^-  14  Vic.  c.  60,  *.  2. 
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of  mortgage,  (')  it  shall  be  lawful  for  the  Lord  Chancellor  (")  intrusted 
by  virtue  of  the  Queen's  sign  manual,  with  the  care  of  the  persons  and 
estates  of  lunatics,  to  make  an  order  that  such  lands  be  vested  in  such 
person,  (^)  or  persons  in  such  manner,  and  for  such  estate  as  he  shall 
direct,  and  the  order  shall  have  the  same  eSect  as  if  the  trustee  {*)  or 
mortgagee  had  been  sane  and  had  duly  executed  a  conveyance  (^)  or 
assignment  (*)  of  the  lands  in  the  same  manner  for  the  same  estate. 

With  reference  to  this  section.  Sir  J.  Stuart,  V.C.,  in  a  suit 
before  him  for  the  partition  of  laud  of  which  a  lunatic  found  so  by 
inquisition,  was  tenant  in  tail  in  possession,  made  use  of  the 
following  language : — "  An  argument  had  also  been  founded  on 
the  Trustee  Act ;  the  third  section  gave  an  enormous  power  to  the 
Lord  Chancellor  of  dealing  with  the  real  estate  of  a  lunatic,  an 
authority  which  it  could  hardly  be  doubted  would  justify  the 
Lord  Chancellor  in  making  an  order  in  this  suit,  and  in  the 
lunacy,  for  the  purpose  of  working  out  the  partition,  declaring 
that  the  estate  tail  in  the  lunatic  and  all  remainders  were  so 
effectually  destroyed  and  cut  off  by  force  of  the  order,  and  were 


(')  la  this  Act  the  word  "  mortgage"  is  applicable  to  every  estate,  interest, 
or  property  in  lands  or  personal  estate  which  would  in  a  court  of  equity  be 
deemed  merely  a  security  for  money  :  13  ^  14  Vic.  c.  60,  s.  2  {Re  Under- 
vood,  3  Kay  &  Jo.  743). 

In  this  Act  the  words  "  Lord  Chancellor"  mean  as  well  the  Lord  Chan- 
cellor of  Great  Britain  as  any  lord  keeper  or  lords  commissioners  of  the 
great  seal  for  the  time  being  :  Ibid. 

O  In  this  Act  the  word  "  person"  used  and  referred  to  in  the  masculine 
gender  includes  a  female  as  well  as  a  male,  and  includes  a  body  corporate  : 
Ibid. 

(*)  See  previous  page,  note  5. 

{'')  In  this  Act  the  words  "convey"  and  "conveyance"  applied  to  any 
person,  mean  the  execution  by  such  person  of  every  necessary  or  suitable 
awnrance  for  conveying  or  disposing  to  another  lands  whereof  such  person  is 
seised  or  entitled  to  a  contingent  right,  either  for  the  whole  estate  of  the  person 
conveying  or  disposing,  or  for  any  less  estate,  together  with  the  performance 
of  all  formalities  required  by  law  to  the  validity  of  such  conveyance,  includ- 
ing the  acts  to  be  performed  by  married  women  and  tenants  in  tail,  in  accord- 
ance with  the  provisions  of  an  Act  passed  in  the  fourth  year  of  the  reign  of 
his  late  Majesty  King  William  the  Fourth,  intituled  "  An  Act  for  the  Abolition 
of  Fines  and  Recoveries,  and  the  substitution  of  more  simple  Modes  of 
Assurance  (see  Powell  v.  Malthewg,  1  Jur.  N.  S.  973)  and  including  also 
surrenders  and  other  acts  which  a  tenant  of  customary  or  copyhold  lands  can 
himself  perform  preparatory  to  or  in  aid  of  a  complete  assurance  of  such  cus- 
tomary or  copyhold  lands  (see  Rowley  v.  Adamg,  14  Beav.  137):  13  A-  14 
Vic.  c.  60,  ».  2.  ./  .  J  \) 

(')  In  this  Act  the  words  "  assign"  and  "  assignment  "  mean  the  execution 
and  performance  by  a  person  of  every  necessary  or  suitable  deed  or  act  for 
assigning,  surrendering,  or  otherwise  transferring  lands  of  which  such  person 
18  possessed,  either  for  the  whole  esUte  of  the  person  so  possessed,  or  for  any 
lessesUte:  Ibid.  tr  t  >  j 
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to  be  so  taken,  that  the  fee  simple  should  be  at  once  under  the 
order  put  into  the  owners  of  the  other  shares :"  the  Lords  Jus- 
tices, Sir  J.  L.  K.  Bruce  and  Sir  Geo.  J.  Turner,  afterwards  made 
an  order  in  the  suit  and  in  the  lunacy  for  a  conveyance  of  the 
land  by  the  committee  of  the  lunatic.  Q) 

Sec.  IV.  When  any  lunatic,  or  person  of  unsound  mind  (")  shall 
be  entitled  to  any  contingent  right  in  any  lands,  (^)  upon  any  trust  {*) 
or  by  way  of  mortgage,  {')  it  shall  be  lawful  for  the  Lord  Chancellor 
intrusted  as  aforesaid  («)  to  make  an  order  wholly  releasing  such  lands 
from  such  contingent  right  or  disposing  of  the  same  to  such  person  (') 
or  persons  as  the  said  Lord  Chancellor  shall  direct,  and  the  order 
shall  have  the  same  effect  as  if  the  trustee  (^)  or  mortgagee,  (»)  had 
been  sane,  and  had  duly  executed  a  deed  so  releasing  or  disposing  of 
the  contingent  right.  . 

Sec.  V.  When  any  lunatic  or  person  of  unsound  mmd,  ('")  shall 
be  solely  entitled  to  any  stock  (»)  or  to  any  chose  in  action  upon  any 
trust,  or  by  way  of  mortgage,  (>')  it  shall  be  lawful  for  the  Lord 
ChanceUor  intrusted  as  aforesaid('*)  to  make  an  order  vestmg  m  any 
person('')  or  persons  the  right  to  transfer  ('«)  such  stock  or  to  receive 
the  dividends  or  income  thereof  or  to  sue  for  and  recover  such  chose 
in  action,  or  any  interest  in  respect  thereof,  and  when  any  person  or 
persons  shall  be  entitled  jointly  with  any  lunatic,  or  person  of  unsound 
mind  to  any  stock  or  chose  in  action  upon  any  trust,  or  by  way  ot 
mortgage,  it  shall  be  lawful  for  the  said  Lord  ChanceUor  to  make  an 
order  vesting  the  right  to  transfer  such  stock,  or  to  receive  the  divi- 
dends or  income  thereof,  or  to  sue  for  and  recover  such  chose  m  action 
or  any  interest  in  respect  thereof,  either  in  such  person  or  persons  so 
jointly  entitled  as  aforesaid,  or  in  such  last  mentioned  person  or  per- 
sons together  with  any  other  person  or  persons  the  said  Lord  Clian- 
cellor  may  appoint.  -,.     .    ,i  r 

Sec.  VI.   When  any  stock  (")  shaU  be  standing  in  the  name  of 

(I)  Re  Bloomar,  6  W.  R.  178 ;  and  see  16  Sr  17  Vic.  c.  70,  s.  124. 
n  13  8c  14  Vic.  c.  60,  s.  2. 

h)  In  this  Act  the  words  -contingent  right"  as  applied  to  lands,  mean 
a  contingent  or  executory  interest,  a  possibility  coupled  with  an  interest,  whe- 
ther  the  object  of  the  gift  or  limitation  of  such  interest  or  possibility  be  or  be 
not  ascertained;  also  a  right  of  entry,  whether  immediate  or  future,  and 
whether  vested  or  contingent :  13  ^  14  Vic.  c.  60,  s.  2. 
C)  13  Sr  14  Vic.  c.  60,  s.  2.  C)  Ibid. 

■      6)  13  I  14  Vic.  c.  60,  s.  3.  C)  13  ^  H  F.c.  c.  60.  2 

(»)  In  this  Act  the  word  "  stock  "  means  anj  fund,  annuity,  or  secunty 
transferable  in  books  kept  by  any  company  or  society  established  or  to  be 
established,  or  transferable  by  deed  alone  or  by  deed  accompanied  by  other 
formali'.ies,  and  any  share  or  interest  therein  :  Ibid.  See  Be  Angela,  5  Vty,. 
&  Sm  278.  The  ^ord  "stock"  in  this  Act  also  means  shares  in  ships 
registered  under  the  Merchant  Shipping  Act,  18  &  19  Vic.  c.  91,  s.  10. 

(>n  13  &■  14  Vic.  c.  60,  s.  2.  (•=>)  Ibid. 

V)  13  %  14  Vic.  c.  60.     3.  n  13  ^-  14  Vic.  c.  60.  s  2. 

In  this  Act  the  word  "  transfer  "  means  the  execution  and  performance 
of  every  deed  and  act  by  which  a  person  entitled  to  stock  can  transfer  such 
stock  from  himtelf  to  another  :  Ibid.        (")  13  §•  14  Vic.  c.  CO,  s.  2. 
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any  deceased  person,  whose  personal  representative  is  a  lunatic,  or 
person  of  unsound  mind,  (')  or  when  any  chose  in  action  shall  be 
vested  in  any  lunatic  or  person  of  unsound  mind  as  the  personal  re- 
presentative of  a  deceased  person,  it  shall  be  lawful  for  the  Lord  Chan- 
cellor intrusted  as  aforesaid  (-)  to  make  an  order  vesting  the  right  to 
transfer  (^)  such  stock,  or  to  receive  the  dividends  or  income  thereof, 
or  to  sue  for  and  recover  such  chose  in  action  or  any  interest  in  re- 
spect thereof  in  any  person  or  persons  he  may  appoint. 

Sec.  XX.  In  every  case  where  the  Lord  Chancellor  intrusted  as 
aforesaid,  (^)  or  the  Court  of  Chancery  shall  under  the  provisions  of 
this  Act,  be  enabled  to  make  an  order  having  the  effect  of  a  con- 
veyance (^)  or  assignment  (*)  of  any  lands,  (')  or  having  the  effect  of 
a  release  or  disposition  of  the  contingent  right  (^)  of  any  person  {^)  or 
persons  bom  or  unborn,  it  shall  also  be  lawful  for  the  Lord  Chancellor 
intrusted  as  aforesaid,  or  the  Court  of  Chanceiy  as  the  case  may  be, 
should  it  be  deemed  more  convenient,  to  make  an  order  appointing  a 
person  to  convey  ('")  or  assign  (")  such  lands,  or  release  or  dispose  of 
such  contingent  right,  and  the  conveyance,  or  assignment,  or  release, 
or  disposition  of  the  person  so  appointed,  shall  when  in  conformity 
with  the  terms  of  the  order  by  whicli  he  is  appointed,  liave  the  same 
effect  in  conveying,  or  assigning  the  lands,  or  releasing,  or  disposing 
of  the  contingent  right  as  an  order  of  the  Lord  Chancellor  intrusted 
as  aforesaid,  or  the  Court  of  Chancery  would  in  the  particular  case 
have  had  under  the  provisions  of  this  Act,  and  in  every  case  where 
the  Lord  Chancellor  intrusted  as  aforesaid,  or  the  Court  of  Chancery 
shall  under  the  provisions  of  this  Act,  be  enabled  to  make  an  order 
vesting  in  any  person  or  persons  the  right  to  transfer  any  stock  trans- 
ferable m  the  books  of  the  Governor  and  Company  of  the  Bank  of 
England,  or  of  any  other  company  or  society  established,  or  to  be 
established,  it  shall  also  be  lawful  for  the  Lord  Chancellor  intrusted  as 
afore.said,  or  the  Court  of  Chancery  if  it  be  deemed  more  convenient,  to 
make  an  order  directing  the  secretary,  deputy  secretary,  or  Account- 
ant-General,  for  the  time  being  of  the  Governor  and  Company  of  the 
Sank  of  England,  or  any  officer  of  such  other  company  or  society  at 
once  to  transfer  or  join  in  transferring  the  stock  to  the  person  or  per- 
sons to  be  named  in  the  order,  and  this  Act  shall  be  a  full  and  com- 
plete indemnity  and  discharge  to  the  Governor  and  Company  of  the 
Bank  of  England,  and  all  other  companies  or  societies,  and  their 
officers  and  servants,  for  all  acts  done  or  permitted  to  be  done,  pur- 
suant thereto. 

Where  a  person  had  been  appointed  under  11  Geo,  4  and 
1  Will.  4,  c.  60,  to  convey  in  the  place  of  a  refusing  trus- 
tee, it  was  held  unnecessary  to  recite  the  order  in  the  conveyance, 
if  it  was  expressed  in  the  attestation  clause  that  the  conveying 


(')  13  Sf  14  Vic.  c.  60,  ».  2. 
f)  13  ^  14  Vic.  c.  60,  *.  2. 
(*)  13  ^  14  Vic.  c.  60,  «.  2, 
(')  Ibid.  C)  Ibid.  (»)  Ibid. 


O  13  ^  14  Vic.  c.  60,  #.  3. 
n  13  Sc  14  Vic.  c.  60,  «.  3. 
(«)  Ibid. 

C")  Ibid.  (")  Ibid. 
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party  executed  in  the  place  of  the  refushig  trustee,  and  pursuant 
to  the  order,  (1)  but  such  recital  would  have  been  more  regular. 

Sec.  XXVI.  Where  any  order  shall  have  been  made  under  any  of 
the  provisions  of  this  Act,  vesting  the  right  to  any  stock  in  any 
person  f )  or  persons  appointed  by  the  Lord  Chancellor  intrusted  as 
aforesaid,n  or  the  Court  of  Chancery,  such  legal  right  shall  vest 
accordingly,  and  thereupon  the  person  or  persons  so  appointed  are 
hereby  authorized  and  empowered  to  execute  all  deeds  and  powers  of 
attorney,  and  to  perform  all  acts  relating  to  the  transfer  (^)  of  such 
stock  into  his  or  their  own  name  or  names  or  otherwise,  or  relating  to 
the  receipt  of  the  dividends  thereof  to  the  extent  and  in  conformity 
with  the  terms  of  such  order,  and  the  Bank  of  England  and  all  com- 
panies and  associations  whatever,  and  all  persons  shall  be  equally 
bound  and  compellable  to  comply  with  the  requisitions  of  such  person 
or  persons  so  appointed  as  aforesaid  to  the  extent  and  in  conformity 
with  the  terms  of  such  order  as  the  said  Bank  of  England  or  such 
companies,  associations,  or  persons  would  have  been  bound  and  com- 
pellable to  comply  with  the  requisitions  of  the  person  in  whose  place 
such  appointment  shall  have  been  made,  and  shall  be  equally  indem- 
nified in  complying  with  the  requisition  of  such  person  or  persons  so 
appointed,  as  they  would  have  been  indemnified  in  complying  with 
the  requisition  of  the  person  in  whose  place  such  appointment  shall 
have  been  made,  and  after  notice  in  writing  of  any  such  order  of  the 
Lord  Chancellor  intrusted  as  aforesaid,  or  of  the  Court  of  Chancery 
concerning  any  stock  shall  have  been  given,  it  shall  not  be  lawful  for 
the  Bank  of  England  or  any  company  or  association  whatever,  or  any 
person  having  received  such  notice  to  act  upon  the  requisition  of  the 
person  in  whose  place  an  appointment  shall  have  been  made  in  any 
matter  whatever  relating  to  the  transfer  of  such  stock  or  the  payment 
of  the  dividends  or  produce  thereof. 

Sec.  XXVIL  Where  any  order  shall  have  been  made  under  the 
provisions  of  this  Act  either  by  the  Lord  Chancellor  intrusted  as  afore- 
said.C')  or  by  the  Court  of  Chancery  vesting  the  legal  right  to  sue  lor 
or  recover  any  chose  in  action,  or  any  interest  in  respect  thereof  in  any 
person  H)  or  persons,  such  legal  right  shall  vest  accordingly,  and  there- 
upon it  shall  be  lawful  for  the  person  or  persons  so  appointed  to  carry 
on,  commence,  and  prosecute  in  his  or  their  own  name  or  names  any 
action,  suit,  or  other  proceeding  at  law  or  in  equity,  lor  the  recovery 
of  such  chose  in  action  in  the  same  manner  in  all  respects  as  the 
person  in  whose  place  an  appointment  shall  have  been  made  could  have 
sued  for  or  recovered  such  chose  in  action. 

Sec.  XXVIII.  Whensoever,  under  any  of  the  provisions  ol  this 
Act  an  order,  shall  be  made  either  by  the  Lord  Chancellor  intrusted 
as  aforesaid,!^)  or  the  Court  of  Chancery,  vesting  any  copyhold  or 
customary  lands  {^)  in  any  person  ('»)  or  persons,  and  such  order  shall 


(')  Ex  parte  Foley,  8  Sim.  395. 
(3j  Jbid. 

(=)  13  14  Vic.  c.  60,  4'.  2. 
(')  13  §■  14  Vic.  c.  60,  *.  2. 
(9)  13  Si-  14  Vic.  c.  60,  s.  2. 


f=)  13^14  Vic.  c.  60,  s.  2. 

C)  13  it  14  Vic.  c.  60,  s.  3. 

(6)  13     H  Vic.  c.  60,  4.  3. 

(8)  )3  ^14  Vic.  c.  60,  s.  3. 

('")  Jbid. 
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be  made  with  the  consent  of  the  lord  or  lady  of  the  manor  whereof 
such  lands  are  holden,  then  the  lands  shall,  without  any  surrender  or 
admittance  in  respect  thereof,  vest  accordingly  ;  and  whenever,  under 
any  of  the  provisions  of  this  act,  an  order  shall  be  made  either  by 
the  Lord  Chancellor  intrusted  as  aforesaid,  or  the  Court  of  Chancery, 
appointing  any  person  or  persons  to  convey  (')  or  assign  (=)  any  copy- 
hold or  customary  lands,  it  shall  be  lawful  for  such  person  or  persons 
to  do  all  acts  and  execute  all  instruments  for  the  purpose  of  completing 
the  assurance  of  such  lands,  and  all  such  acts  and  instruments  so 
done  and  executed  shall  have  the  same  effect,  and  every  lord  and  lady 
of  a  manor,  and  every  other  person  shall,  subject  to  the  customs  of  the 
manor,  and  the  usual  payments,  be  equally  bound  and  compellable  to 
make  admittance  to  such  lands  and  to  do  all  other  acts  for  the  purpose 
of  completmg  the  assurance  thereof  as  if  the  persons  in  whose  place 
an  appomtment  shall  have  been  made  being  free  from  any  disability, 
had  duly  done  and  executed  such  acts  and  in8truments.(3) 

Sec.  XXX.    Where  any  decree  shall  be  made  by  any  court  of  equity 
for  the  specific  performance  of  a  contract  concerning  any  lands,  (<)  or 
for  the  partition  or  exchange  of  any  lands,  or  generally  when  any 
decree  shall  be  made  for  the  conveyance     or  assignment  («)  of  any 
lands  either  in  cases  arising  out  of  the  doctrine  of  election  or  otherwise, 
It  shaU  be  lawful  for  the  said  court  to  declare  that  any  of  the  parties 
to  the  said  suit  wherein  such  decree  is  made  are  trustees  of  such  lands 
or  any  part  thereof  within  the  meaning  of  this  Act,  or  to  declare  con- 
cerning the  interests  of  unborn  persons  who  might  claim  under  any 
party  to  the  said  suit,  or  under  the  will  or  voluntary  settlement  of  any 
person  deceased  who  was,  during  his  lifetime,  a  party  to  the  contract 
or  transactions  concerning  which  such  decree  is  made,  that  such 
interests  of  unborn  persons  are  the  interests  of  persons  who,  upon 
coming  into  existence,  would  be  trustees  within  the  meaning  of  this 
Act  and  thereupon  it  shall  be  lawful  for  the  Lord  Chancellor  intrusted 
aa  aforesaid,  C)  or  the  Court  of  Chancery,  as  the  case  may  be,  to  make 
such  order  or  orders  as  to  the  estates,  rights,  and  interests  of  such 
persons  born  or  unborn  as  the  said  Court  or  the  said  Lord  Chancellor 
mio-ht,  under  the  provisions  of  this  Act,  make  concerning  the  estates, 
nghts,  and  interest-s,  of  trustees  born  or  unborn.(8) 

Sir  John  Stuart,  V.C.,  has  decided  that  in  a  suit  for  partition 


(')  13  ^  14  Vic.  c.  60,  *.  2, 
(*)  Ibid. 

C)  lie  Flifcroft,  IJnr.  N,  S.  418 ;  i?e  Howard,  3  Eq.  R.  846  •  Coover 

b9;\^L^G.V.t  G  ^'  ^•^^"'■'^  ^"""f'"  o/Morninffton,  17  Sia.. 

h  13  A-  ii  Vic.  c.Va     2.  (C) 
O  13^14  V,c.  c.&O.s.Z. 

k2,  T'\?nf'oi\  ^^'T."'  ^  229;  Meyrick  v.  Bowyer,  8  Jur.  566  ; 
S//7  jt  0  •  I  I  Ir''  f  '  "'"fi"^"'  8         4  70;  Re  Black. 

ZLl      V    '  \         ■  '  ^'  ^-  60.    A  person  was  appointed  to 

Zl^l  lon^^ttrl'r''''      ''""''■y-  d-re'e  become 

lunatic,  though  not  found  go  by  inquisition  :  Blake  v.  Blake,  9  Ir.  Eq.  R.  592. 
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of  land  of  which  a  lunatic  is  tenant  in  tail  in  possession,  and  an 
infant  is  the  next  remainderman  in  tail,  and  &feme  coverte  is  then 
next  interested  in  remainder,  such  feme  coverte  and  her  husband 
are  not  unnecessary  parties,  because  a  conveyance  can  be  obtained 
from  the  lunatic  only  by  an  exercise  of  the  discretionary  powers 
of  the  Lord  Chancellor  under  the  Trustee  Act,  1850;  further, 
that  the  costs  of  suit  of  the  lunatic  and  remaindermen  should  be 
declared  to  be  a  charge  on  the  allotted  portion  in  which  the  lunatic 
would  be  tenant  in  tail  in  possession. (i) 

Sec.  XXXI.  "  It  shall  be  lawful  for  the  Lord  Chancellor,  intrusted 
as  aforesaid, (')  or  the  Court  of  Chancery  to  make  declarations  and  give 
directions  concerning'  the  manner  in  which  the  right  to  any  stock  (') 
or  chose  in  action,  vested  under  the  provisions  of  this  Act,  shall  be 
exercised,  and  thereupon  the  person  {*)  or  persons  in  whom  such  right 
shall  be  vested  shall  be  compellable  to  obey  such  directions  and  declara- 
tions by  the  same  process  as  that  by  which  other  orders  under  this  Act 
are  enforced." 

Sec.  XXXVII.  An  order  under  any  of  the  hereinbefore  contained 
provisions  for  the  appointment  of  a  new  trustee  (')  or  trustees,  or  con- 
cerning any  lands,{^)  stock,(')  or  chose  in  action  subject  to  a  trust  (^) 
may  be  made  upon  the  application  of  any  person  (")  beneficially  inter- 
estedC")  in  such  lands,  stock,  or  chose  in  action  whether  under  disability 
or  not,  or  upon  the  application  of  any  person  duly  appointed  as  a 
trustee  thereof,  and  an  order  under  any  of  the  provisions  hereinbefore 
contained  concerning  any  lands,  stock,  or  chose  in  action  subject  to  a 
mortgage(")  may  be  made  on  the  application  of  any  person  beneficially 
interested  in  the  equity  of  redemption  whether  under  disability  or  not, 
or  of  any  person  interested  in  the  monies  secured  by  such  mort- 
gage." 

Sec.  XL.  "  Any  person  or  persons  entitled  in  manner  aforesaid (") 
to  apply  for  an  drder  from  the  said  Court  of  Chancery  or  from  the 
Lord  Chancellor  intrusted  as  aforesaid, (")  may,  should  he  so  think 
iit,{")  present  a  petition  in  the  first  instance  to  the  Court  of  Chancery 
or  to  the  Lord  Chancellor  intrusted  as  aforesaid,  for  such  order  as  he 
may  deem  himself  entitled  to,  and  may  give  evidence  by  aifidavit  or 
otherwise  in  support  of  such  petition  before  the  said  Court  or  the  Lord 
Chancellor  intrusted  as  aforesaid,  and  may  serve  such  person  or  persons 


(»)  Singleton  y.  Hopkins,  4  W.  R.  107.  See  also  Cox  v.  Cox,  3  Kay, 
554. 

(2)  13  Sf  14  Vic.  c.  60,  s.  3.  (')  13  ^  14  Vie.  c.  60,  s.  2. 

{*)  Ibid.  C)  Ibid. 

(6)  Ibid.  C)  Ibid.  («)  Ibid.  (»)  Ibid. 

('")  Rowley  v.  Adams,  14  Beav.  130;  Ayles  v.  Cox,  17  Beav.  584. 

(")  13  §•  14  Vic.  c.  (iO,  s.  2.  13  Sr  14  Vic  e.  60,  s.  37. 

('^)  13  &■  14  Vic.  c.  60,  s.  3. 

C")  See  13  ^  14  Vic.  c.  60,  ss.  38,  39  j  and  15  ^- 16  Vic.  c.  80. 
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with  notice  of  such  petition  as  he  may  deem  entitled  to  service 
thereof."  (') 

The  committee  of  the  estate  of  a  lunatic  in  whose  place  a  new 
trustee  is  appointed  should  be  served  with  the  petition  for  vesting 
the  trust  property  in  the  new  trustee. (*) 

Sec.  XLI.  "Upon  the  hearing-  of  any  such  motion  or  petition  it 
shall  be  lawful  for  the  said  Court  or  for  the'said  Lord  Chancellor  should 
it  be  deemed  necessary  to  direct  a  reference  to  one  of  the  Masters  in 
ordinary  of  the  Court  of  Chancery (')  to  inquire  into  any  facts  which 
require  such  an  investigation,  or  it  shall  be  lawful  for  the  said  Court  or 
for  the  said  Lord  Chancellor  to  direct  such  motion  or  petition  to  stand 
over  to  enable  the  petitioner  or  petitioners  to  adduce  evidence  or  further 
evidence  before  the  said  Court  or  before  the  said  Lord  Chancellor,  or  to 
enable  notice  or  any  further  notice  of  such  motion  or  petition  to  be 
served  upon  any  person  or  persons. 

Sec.  XLII.  Upon  the  hearing-  of  any  such  motion  or  petition 
whether  any  certificate  or  report  from  a  Master  shall  have  been  obtained 
or  not,  it  shall  be  lawful  for  the  Court  or  the  Lord  Chancellor  intrusted 
as  afore3aid,(<)  to  dismiss  such  motion  or  petition  with  or  without  costs 
or  to  make  an  order  thereupon  in  conformity  with  the  provisions  of 
this  Act. 

Sec.  XLIV.  "  Whenever  any  order  shall  be  made  under  this  Act 
either  by  the  Lord  Chancellor  intrusted  as  aforesaid,  {^)  or  by  the 
Court  of  Chancery  for  the  purpose  of  conveying  (^)  or  assigning  (') 
any  lands,  (*)  or  for  the  purpose  of  releasing  or  disposing  of  any  con- 
tingent right,  {')  and  such  order  shall  be  founded  on  an  allegation  of 
the  personal  incapacity  of  a  trusteeC")  or  mortgagee(")  or  on  an  allega- 
tion that  a  trustee  or  the  heir  or  devisee  ('^)  of  a  mortgagee  is  out  of 
the  jurisdiction  of  the  Court  of  Chancery  or  cannot  be  found,  or  that 
it  is  uncertain  which  of  several  trustees  or  which  of  several  devisees 
of  a  mortgagee  was  the  survivor,  or  whether  the  last  trustee  or  the 


(')  Notice  of  petition,  to  whom  necessary:  Re  Thomas,  15  Jur.  187; 
Re  Hazeldine,  16  Jur.  853;  Re  Smyth's  Settlement,  2  De  G.  8s  Sm. 
731  ;  Re  flichard'g  Trust,  5  De  G.  &  Sm.  636;  Re  Sloper,  18  Beav.  596  ; 
Re  FHlow's  Settlement,  2  Jur.  N.  S.  62  ;  Re  Farrant's  TruH,  17  L.  T.  309  ; 
R^  Matthews'  Settlement,  22  L.  T.  211;  Re  Maynard,  16  Jur.  1084  ;  Re 
Prescott,  19  L.  T.  371 ;  Re  Saumarez,  26  L.  J.  N.  S.  V,h.  575  ;  Re  Sharp- 
ley's  Trmt.  21  L.  T.  71  ;  Re  Baxter,  2  Sm.  &  GifF.  App.  5. 

C>)  Re  San.narez,  25  L.  J.  N.  S.  Ch.  575.         15  Sc  16  Vic.  c.  80. 

(♦)  Vice.  60.  ,.3.  (5)  Ifnd. 

(«)  13  ^  14  Vic.  c.  60,  ».  2.  (7)  loift.  {")  Ibid. 

(')  ''■f''^-  (">)  Ihid.  (")  Ibid. 

(  )  In  this  Act  the  word  "  devisee"  shall,  in  addition  to  its  ordinary  signi- 
fication, mean  tlie  heir  of  a  devi«ee  .ind  the  devisfee  of  an  heir,  and  generally 
any  person  chiming  an  inferest  in  the  lands  of  a  deceased  person,  not  as  heir 
of  sach  deceased  person,  but  by  a  title  dependent  solely  upon  the  operation 
of  the  laws  concerning  devise  and  descent  :  13^14  Vic.  c.  00,  s.  2. 
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heir  or  last  surviving  devisee  of  a  mortgagee  be  living  or  dend,  or  on 
an  allegation  that  any  trustee  or  mortgagee  has  died  intestate  without 
an  heir  or  has  died  and  it  is  not  known  who  is  his  heir  or  devisee, 
then  in 'any  of  such  cases  the  fact  that  the  Lord  Chancellor  intrusted 
as  aforesaid,  or  the  Court  of  Chancery,  has  made  an  order  upon  such 
an  allegation  shall  be  conclusive  evidence  of  the  matter  so  alleged  in 
any  court  of  law  or  equity,  upon  any  question  as  to  the  legal  validity 
of  the  order :  Provided  always,  that  nothing  herein  contained  shall 
prevent  the  Court  of  Chancery  directing  a  reconveyance  or  reassign- 
ment of  any  lands  conveyed  or  assigned  by  any  order  under  this  Act, 
or  a  redisposition  of  any  contingent  right  conveyed  or  disposed  of  by 
such  order,  and  it  shall  be  lawful  for  the  said  Court  to  direct  any  of  the 
parties  to  any  suit  concerning  such  lands  or  contingent  right  to  pay 
any  costs  occasioned  by  the  order  under  this  Act,  when  the  same  shall 
appear  to  have  been  improperly  obtained." 

Sec  XLV.  It  shall  be  lawful  for  the  Lord  Chancellor  intrusted 
as  aforesaid,(')  or  the  Court  of  Chancery  to  exercise  the  powers 
herein  conferred  for  the  purpose  of  vesting  any  lands,{^  stock,(») 
or  chose  in  action  in  the  trustee  {*)  or  trustees  of  any  charity  or 
society  over  which  charity  or  society  the.  said  Court  of  Chancery- 
would  have  jurisdiction  upon  suit  duly  instituted  f )  whether  such 
trustee  or  trustees  shall  have  been  duly  appointed  by  any  pow-er  con- 
tained in  any  deed  or  instrument,  or  by  the  decree  of  the  said  Court 
of  Chancery,  or  by  order  made  upon  a  petition  to  the  said  Court  under 
any  statute  authorizing  the  said  Court  to  make  an  order  to  that  effect 
in  a  summary  way  upon  petition."  j     ■  j  /sn  -u  n 

Sec  XLVIII.  "Where  any  infant  or  person  of  unsound  mind  {")  sbail 
be  entitled  to  any  money  payable  in  discharge  of  any  lands,C)  stock,(«) 
or  chose  in  action  conveyed,(»)  assigned,('°)  or  transferred  (>')  under  this 
Act  it  shall  be  lawful  for  the  person  by  whom  such  money  is  payable 
to  nay  the  same  into  the  Bank  of  England  in  the  name  and  with  the 
nrivitv  of  the  Accountant-General  in  trust  in  any  cause  then  depending 
concerning  such  money,  or  if  there  shall  be  no  such  cause,  to  the  credit 
of  such  infant  or  person  of  unsound  mind,  subject  to  the  order  or  dispo- 
sition of  the  said  Court ;  and  it  shall  be  lawful  for  the  said  Court  upon 
petition  in  a  summary  way  to  order  any  money  so  paid  to  be  invested 
in  the  public  funds,  and  to  order  payment  or  distribution  thereof,  or 
navment  of  the  dividends  thereof  as  to  the  said  Court  shall  seem 
reasonable,  and  every  cashier  of  the  Bank  of  England  who  shall 
receive  any  such  money  is  hereby  required  to  give  to  the  person  paying 
the  same  a  receipt  for  such  money,  and  such  receipt  shall  be  an 
effectual  discharge  for  the  money  therein  respectively  expressed  to 
have  been  received. 


(0  13  &-  14  Vic.  c.  60,  «.  3. 

h  13  ^  14  Vic.  c.  60,  s.  2.      e)  Ibid.        C)  Ibid.         ,      „  „ 
(4  16  \  17  Vic.  c.  137,  «s.  28,  32  ;  Re  Davenport's  Charity,  4  De  tr.  M. 
&  G.  839. 

(O)  13  Sc  14  Vic.  c.  60,  8.  2. 

O  Ibid.  C)  Ibid.  (•)  Ibid.        n  Ibid.        (")  Ibtd. 
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Sec.  LI.  The  Lord  Chancellor  intrusted  as  aforesaid,  (')  and  the 
Court  of  Chancery  may  order  the  costs  and  expenses  of,  and  re- 
lating to  the  petitions,  orders,  directions,  conveyances,  (-)  assign- 
ments, (^)  and  transfers,  {*)  to  be  inade  in  pursuance  of  this  Act  or 
any  of  them  to  be  paid  and  raised  out  of  or  from  the  lands  (^)  or  per- 
sonal estate,  or  the  rents  or  produce  thereof,  in  respect  of  which  the 
same  respectively  shall  be  made,  or  in  such  manner  as  the  said  Lord 
Chancellor  or  Court  shall  think  proper. 

Where  a  mortgagor  petitioned  for  an  order  under  the  Act 
4  Geo.  2,  c.  10,  s.  1,  since  repealed  (which  section  was  somewhat 
similar  to  the  third  section  of  13  &  14  Vic.  c.  60),  Lord  Eldou, 
C,  gave  the  costs  of  the  petition  out  of  the  estate  of  the  mortgagee 
who  had  been  found  by  inquisition  lunatic,  because  that  was  the 
practice  if  the  committee  of  the  lunatic  had  petitioned.  (6)  Lord 
Cottenham,  C,  said  he  should  hesitate  to  follow  this  decision 
whenever  an  opportunity  for   reconsidering  the  point  should 
occur,  (7)  nevertheless,  it  has  been  followed,  (s)  Lord  St.  Leonards, 
C,  thought  it  contrary  to  principle,  and  opposed  to  the  settled 
rule  "  that  the  costs  occasioned  by  the  mortgagees  putting  the 
mortgaged  estate  into  settlement,  are  to  be  paid  by  the  mort- 
gagor ;"  (9)  and  when  a  mortgagor  and  the  committee  of  the  estate 
of  a  lunatic  mortgagee  joined  in  an  application  under  the  Act  13  & 
14  Vic.  c.  60,  s.  3,  praying  for  an  order  which  should  vest  the 
mortgaged  premises  in  the  mortgagor  upon  repayment  by  him  of 
the  mortgage  money.  Lord  St.  Leonards,  C,  gave  the  costs  out 
of  the  lunatic  mortgagee's  estate,  but  observed  "the  proceedings 
in  such  cases  as  this  should  originate  with  the  committee,  and  not 
with  the  mortgagor,  and  in  future,  therefore,  unless  the  committee 
declines  to  present  a  petition,  I  will  not  give  the  mortgagor  his 
co3t9."('o)    In  a  subsequent  case  when,  by  reason  of  the  mental 
condition  of  a  mortgagee  of  unsound  mind  not  found  so  by 
inquisition,  the  mortgagors  petitioned  for  a  vesting  order  under 
the  section,  the  payment  of  the  costs  was  ordered  out  of  the 


ill  *•  3-        (')  '3  5-  14  Vic.  c.  fiO  *.  2. 

(,)  i*"^-       „  C)  ILid.  (o;  Ibid. 

(•)  Ex  parte  Rinhards,  1  J.  &  W.  264. 

(')  Re  Marrow,  Cr.  &  Ph.  146. 

(»)  Re  Tnwntend,  2  Phill.  348. 

(»)  Lord  St.  Leonards,  in  1  De  G.  M.  &  G.  436. 

('»)  lie  Wheeler,  1  De  G.  M.  &  G.  434. 
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mortgage  money. (^)  And  when  the  plaintiff  in  a  creditor's  suit 
for  administration  of  a  mortgagor's  estate  presented  a  similar 
petition,  the  mortgagee  being  of  unsound  mind  though  not  so 
found  by  inquisition,  the  Lords  Justices  held,  that  there  was  no 
doubt  the  costs  of  the  petition  should  be  paid  by  the  mortgagee.  {^) 
It  seems,  however,  that  the  costs  will  fall  on  the  mortgagor  if  he 
has  personal  notice  that  the  mortgagee  was  a  trustee  of  the  mort- 
gage money  ;  {^)  but  the  fact  of  the  mortgagor  being  a  cestui  que 
trust  of  the  mortgagee  is  not  per  se  sufficient  to  fix  the  mortgagor 
■with  notice  of  the  trusts  of  the  mortgage  money.  (*) 

Sec.  LII.  Upon  any  petition  being  presented  under  this  Act  to 
the  Lord  Chancellor,  intrusted  as  aforesaid,  {=)  concerning  a  person  of 
unsound  mind,  («)  it  shall  be  lawful  for  the  said  Lord  Chancellor,  should 
he  so  think  fit,  to  direct  tliat  a  commission  in  the  nature  of  a  writ  de 
lumtico  inquirendo,  shall  issue  concerning  such  person,  and  to  post- 
pone making  any  order  upon  such  petition,  until  a  return  shall  have 
been  made  to  such  commission. 

Sec.  LIII.  Upon  any  petition  being  presented  under  this  Act 
to  the  Lord  Chancellor  intrusted  as  aforesaid,  C)  or  to  the  Court 
of  Chancery,  it  shall  be  lawful  for  the  said  Lord  Chancellor  or  the 
said  Court  of  Chancery  to  postpone  making  any  order  upon  such 
petition  until  the  right  of  the  petitioner  or  petitioners  shall  have  been 
declared  in  a  suit  duly  instituted  for  that  purpose.  (») 

Sec.  LVI.  The  powers  and  authorities  given  by  this  Act  to  the 
Lord  Chancellor  of  Great  Britain,  intrusted  as  aforesaid,  (s)  shall 
extend  to  all  lands  and  personal  estate  within  {")  any  of  the  do- 
minions, plantations,  and  colonies  belonging  to  her  Majesty  (except 
Scotland  and  Ireland). 

On  a  petition  under  the  Trustee  Act,  1850,  in  the  matter  of  a 
person  of  unsound  mind,  not  found  so  by  inquisition.  Lord  Truro, 
C,  declined  to  investigate  the  evidence  of  the  unsoundness,  and 


(')  Re  Biddle,  2  W.  R.  50 ;  ami  see  Re  Tliomas,  20  Law  T.  299. 

(2)  Hawkins  v.  Perry,  4  W.  R.  686. 

(3)  Re  Lewes,  1  Mac.  &  Gor.  23  ;  Re  Townsend,  1  Mac.  &  Gor.  687  ; 
and  11  Geo. 'I,  and  1  Wm.  4,  c.  60. 

(*)  Re  Townsend,  1  H.  &  Tw.  185. 
(^)  13  Sf  14  Vic.  c.  60,  s.  3. 
(8)  13  8f  14  Vic.  c.  60,  s.  2. 
m  13  ^  14  Vic.  c.  60,  s.  3. 

(8)  Coliinson  v.  Collinson,  3  De  G.  Mac.  &  Gor.  409.  See  also  Re  Burt, 
9  Hare,  289. 

(»)  13  iS"  14  c.  60,  *.  3. 
('»)  13>  14  Vic.  c.  60,  «.  2. 

(")  See  11  Geo.  4,  and  1  Wm.  4,  c.  60;  Price  v.  Dewhirtt,  8  Sim.  617. 
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directed  a  reference  on  the  point.  (^)  No  order  will  be  made 
under  the  Act  on  the  ground  of  the  idiocy,  lunacy,  or  unsound- 
ness of  mind  of  any  person,  if  that  fact  has  not  been  found  by 
inquisition,  and  is  disputed.  (2) 

On  petition  under  the  Trustee  Act,  1850,  in  the  matter  of  an 
idiot,  lunatic,  or  person  of  unsound  mind,  found  so  by  inquisi- 
tion, if  the  committee  of  the  estate  of  such  person  is  not  the  pe- 
titioner he  must  be  served  with  the  petition.  (3)  Lord  Truro,  C, 
decided  that  when  the  object  of  an  application  under  this  Act  for 
the  appointment  of  a  new  trustee,  was  to  vest  the  estate  of  a 
lunatic  trustee  in  the  new  trustee,  the  lunacy  afforded  such  a  case 
of  difficulty  as  to  warrant  the  appointment  of  a  new  trustee  under 
the  3  2d  section,  although  there  was  an  exercisable  power  of 
appointment  of  a  new  trustee  in  the  instrument  creating  the 
trust,  (*)  and  this  decision  has  been  followed  by  Lords  Justices 
Sir  J.  L.  Knight  Bruce  and  Sir  Geo.  J.  Turner.  (5) 

An  application  under  the  Trustee  Act  in  the  case  of  a  trustee 
lunatic  or  of  unsound  mind  though  not  so  found  by  inquisition, 
should  be  to  the  Lord  Chancellor  or  Lords  Justices  in  lunacy; (6) 
but  where  a  trustee  was  an  infant  as  well  as  of  unsound  mind 
not  found  so  by  inquisition,  Lords  Justices  Sir  J.  L.  Knight 
Bruce  and  Sir  Geo.  J.  Turner  held  that  the  Court  of  Chancery 
had  jurisdiction  to  make  an  order  under  the  Act.Q) 

It  was  not  intended  by  the  54th  section  (s)  of  the  Act  to  give 

(')  Re  Were,  3  Mac.  &  Gor.  233.    But  see  Parker  v.  Burney,  1  Bear. 
492;  and  Barfield  v.  Rogers,  8  Jar.  229. 
(')  Re  Campbell,  18  Law  T.  202. 
(')  Re  Saumarez,  27  Law  T.  212. 

(*)  Re  Daties,  3  Mac.  &  Gor.  278.  The  32d  section  runs  thus  :— 
"  Whenever  it  shall  be  expedient  to  appoint  a  new  trustee  or  trustees,  and  it 
shall  be  found  inexpedient,  difficult,  or  impracticable  so  to  do,  without  the 
assistance  of  the  Court  of  Chancery,  it  shall  be  lawful  for  the  said  Court  of 
Chancery  to  make  an  order  appointing  a  new  trustee  or  trustees,  either  in 
substitution  for  or  in  addition  to  any  existing  trustee  or  trustees."  See  also 
Re  Porier'»  Tru.1l,  2  Jnr.  N.  S.  349,  and  15  ^  16  Vic.  c.  55,  «.  9. 

C)  Re  Cooper  t  Setllement,  4  W.  R.  729.  But  see  now  16  A-  17  Vic. 
c.  70,  *».  136,  137;  anlh.  p.  317. 

("j  Re  Good  Intent  Benefit  Society,  2  W.  R.  671  ;  and  see  Cramer  v. 
Cramer,  t,  De  G.  &  Sm.  312;  and  Re  Bloomer,  30  L.  T.  238  ;  and  lie 
J)avidion,  20  L.  J.  N.  S.  Ch.  644. 

C)  Re  Thompson,  6  W.  R.  642. 

f';  ••  The  powers  and  authorities  given  by  this  Act  to  the  Court  of  Chancery 
in  England  shall  extend  to  all  lands  and  personal  estate  within  the  dominions, 
plantations,  and  colonies  belonging  to  her  Majesty  (except  Scotland)." 
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to  the  Lord  Chancellor  of  Great  Britain,  sitting  in  lunacy,  a  con- 
current jurisdiction  over  lands  in  Ireland.  {^) 

Inquiries  under  the  Trustee  Act,  1850,  are  expressly  excepted 
from  the  clause  in  the  Lunacy  Eegulation  Act,  (2)  which 
directs  that  all  inquiries  and  matters  connected  with  the  per- 
sons and  estates  of  lunatics  which  were  at  the  time  of  the 
passing  of  the  Act  5  &  6  Vic.  c.  84,  usually  referred  to  the 
Masters  in  Chancery,  should  be  referred  to  the  Masters  in  Lu- 
nacy ;  and  by  that  Act,  the  committee  of  the  estate  of  such 
a  person,  may  exercise  any  power  vested  in  him  as  a  trus- 
tee ;  (^)  where  under  the  Lunacy  Regulation  Act,  the  committee 
of  an  estate  exercises  a  power  of  appointing  new  trustees  vested 
in  an  idiot,  lunatic,  or  person  of  unsound  mind,  such  an  appoint- 
ment has  the  effect  of  an  appointment  by  the  Court  of  Chan- 
cery, under  the  Trustee  Act,  1850,  and  the  Lord  Chancellor  may 
in  such  case  make  any  order  which  might  have  been  made  in  the 
same  case  under  the  Trustee  Act,  1850,  or  any  Act  amending  the 
same,  on  the  appointment  thereunder  of  new  trustees,  (f) 

By  the  Act  15  &  16  Vic.  c.  55,  passed  to  extend  the  provisions 
of  the  Trustee  Act,  1850,  it  was  enacted 

Sec.  I.  "  When  any  decree  or  order  shall  have  been  made  by 
any  court  of  equity  directing  the  sale  of  any  lands  (=)  for  any  purpose 
whatever,  every  person  (")  seised  C)  or  possessed  (»)  of  such  land  or 
entitled  to  a  contingent  right  (»)  therein,  being  a  party  to  the  suit  or 
proceeding  in  which  such  decree  or  order  shall  have  been  made  and 
bound  theraby,  or  being  otherwise  bound  by  such  decree  or  order,  shall 
be  deemed  to  be  so  seised  or  possessed  or  entitled  (as  the  case  may  be) 
upon  a  trust  within  the  meaning  of  the  Trustee  Act,  1850 ;  and  in 
every  such  case  it  shall  be  lawful  for  the  Court  of  Chancery,  if  the 
said  Court  shall  think  it  expedient  for  the  purpose  of  carrying  such 
sale  into  effect,  to  make  an  order  vesting  such  lands  or  any  part  thereof 
for  such  estate  as  the  Court  shall  think  fit  either  in  any  purchaser  or 
in  such  other  person  as  the  Court  shall  direct,  and  every  such  order 
shall  have  the  same  effect  as  if  such  person  so  seised  or  possessed  or 
entitled  bad  been  free  from  all  disabihty,  and  had  duly  executed  all 
proper  conveyances  and  assignments  of  such  lands  for  such  estate. 


(')  Re  Davks,  3  Mac.  &  Gor.  280. 
(=)  16  ^  17  Vic.  c.  70,  s.  8 ;  ante,  p.  227. 
(3)  16  ^  17  Vic.  c.  70,  s.  137 ;  ante,  p.  317. 
(')  16     17  Vic.  c.  70,  s.  138  ;  ante,  p.  317. 

See  13  &■  14  Vic.  c.  60,  s.  2;  15  ^  16  Vic.  c.  55,  s.  12. 
C)  Ibid.  0  Ibid.  (»)  Ibid.  (°)  IMd. 
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A  decree  anterior  to  this  Act  is  within  the  operation  of  this 
section.  (1) 

Sec.  YI.  "  When  any  order  being  or  purporting  to  be  under  this  Act 
or  under  the  Trustee  Act,  1850,  shall  be  made  by  the  Lord  Chancellor 
intrusted  as  aforesaid,(2)  or  by  the  Court  of  Chancery,  vesting  the  right 
to  any  stock,  or  vesting  the  right  to  transfer  any  stock,  or  vesting 
the  right  to  call  for  the  transfer  of  any  stock  in  any  person  or  persons, 
in  every  such  case  the  legal  right  to  transfer  such  stock  shall  vest 
accordingly,  and  the  person  or  persons  so  appointed  shall  be  autho- 
rized and  empowered  to  execute  all  deeds  and  powers  of  attorney,  and 
to  perform  all  acts  relating  to  the  transfer  of  such  stock  into' his  or 
their  own  name  or  names,  or  otherwise,  to  the  extent  and  in  conformity 
with  the  terms  of  the  order ;  and  the  Bank  of  England  and  all  com- 
panies and  associations  whatever,  and  all  persons  shall  be  equally 
bound  and  compellable  to  comply  with  the  requisitions  of  such  persoia 
or  persons  so  appointed  as  aforesaid  to  the  extent  and  in  conformity 
with  the  terms  of  such  order  as  the  said  Bank  of  England  or  such 
companies,  associations,  or  persons  would  have  been  bound  and  com- 
pellable to  comply  with  the  requisitions  of  the  person  in  whose  place 
such  appointment  shall  have  been  made.  (') 

Sec.  VII.  Every  order  made  or  to  be  made,  being  or  purporting 
to  be  made  under  this  or  the  Trustee  Act,  1850,  by  the  Lord  Chan- 
cellor intrusted  as  aforesaid,(<)  or  by  the  Court  of  Chancery,  and  duly 
passed  and  entered,  shall  be  a  complete  indemnity  to  the  Bank  of 
England  and  all  companies  and  associations  whatsoever,  and  all 
persons  for  any  act  done  pursuant  thereto,  and  it  shall  not  be  neces- 
sary for  the  Bank  of  England  or  such  company  or  association  or  person 
to  mquire  concerning  the  propriety  of  such  order,  or  whether  the  Lord 
Chancellor  intrusted  as  aforesaid,  or  the  Court  of  Chancery  had 
jurisdiction  to  make  the  same. 

Sec.  X.  "  In  every  case  in  which  the  Lord  Chancellor,  intrusted 
as  aforesaid,(>)  has  jurisdiction  under  this  Act  or  the  Trustee  Act,  1850 
to  order  a  conveyance  or  transfer  of  land  or  stock,  or  to  make  a  vesting 
order,  it  shall  be  lawful  for  him  also  to  make  an  order  appointing-  a  new 
trustee  or  new  trustees,  in  like  manner  as  the  Court  of  Chancery  may 
do  m  hke  cases,  without  its  being  necessary  that  the  order  should  be 
made  m  Chancery  as  weU  as  in  lunacy,  or  be  passed  and  entered  by 
the  Registrar  of  the  Court  of  Chancery."  ' 

Sec.  XL  All  the  jurisdiction  conferred  by  this  Act  on  the  Lord 
Chancellor  intrusted  by  virtue  of  the  Queen's  sign  manual  with  the 


(')  Wake  r.  Wake.  17  Jar.  545. 

C)  I.e.,  intrusted  by  virtue  of  the  Queen's  sign  manual  with  the  care  of 
the  persons  and  esUtes  of  lunatics :  see  1.3  ^  14  Vic.  c.  60,  s.  3,  and  15  Se  16 
Vtc.  c.  oo,  *.  12.  " 

4  S  l^^Sc'iJiil  '  Scmen,ent. 

(V  /.«.,  intrusted  by  rirtne  of  the  Queen's  sign  manual  with  the  care  of 
the  persons  and  esUtes  of  lunatics  :  see  13  ij-  14  Vic.  c.  CO,  t.  3,  and  15  *  16 
y  tc •  Cr  oOf  8t  1 
(')  See  previous  note. 
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care  of  the  persons  and  estates  of  lunatics,  shall  and  may  be  had, 
exercised,  and  performed  by  the  person  or  persons  for  the  time  being 
intrusted  as  aforesaid. 

Sec.  XII.  This  Act  shall  be  read  and  construed  according  to 
the  definitions  and  interpretations  contained  in  the  second  section  of 
the  Trustee  Act,  1850,  and  the  provisions  of  the  said  last  mentioned 
Act  (except  so  far  as  the  same  are  altered  by  or  are  inconsistent  with 
this  Act)  shall  extend  and  apply  to  the  cases  provided  for  by  this  Act  in 
the  same  way  as  if  this  Act  bad  been  incorporated  with  and  had  formed 
part  of  the  said  Trustee  Act,  1850. 

The  doubts  raised  as  to  the  jurisdiction  under  the  Trustee  Act, 
1850,  led  to  the  enactment  of  this  1 1th  section,  (i) 

The  object  of  this  section  is  also  provided  for  by  the  Act  15  & 
1 6  Vic.  c.  87,  which  runs  thus  : 

Sec.  XV.  "  All  the  jurisdiction  and  all  the  powers  and  authorities  of 
a  judicial  nature  given  by  the  Act  of  the  session  holden  in  the  first 
year  of  the  reign  of  King  William  the  Fourth,  chapter  65,  by  the  Trustee 
Act,  1850,  and  by  any  other  Acts  or  Act  of  Parliament  now  in  force  to 
the  Lord  Chancellor  intrusted  by  virtue  of  the  Queen's  sign  manual 
with  the  care  and  commitment 'of  the  custody  of  the  persons  and 
estates  of  persons  found  idiot,  lunatic,  or  of  unsound  mind,  shall  belong 
to  and  may  be  exercised  by  all  or  any  of  the  persons  or  person  for  the 
time  being  intrusted  as  aforesaid." 

By  the  Act  16  &  17  Vic.  c.  137  (tbe  Charitable  Trusts  Act), 
it  is  provided. 

Sec.  XXVIII.  Where  the  appointment  or  removal  of  any  trustee 
or  any  other  relief,  order,  or  direction,  relating  to  any  charity  of  which 
the  gross  annual  income  for  the  time  being  exceeds  £30,  shall  be  con- 
sidered desirable,  and  such  appointment,  removal,  or  other  relief,  order, 
or  direction  might,  at  the  date  of  that  Act,  be  now  made  or  given  by 
the  Court  of  Chancery,  in  respect  either  of  its  ordinary  or  its  special 
or  statutory  jurisdiction,  or  by  the  Lord  Chancellor  intrusted  with  the 
care  and  commitment  of  the  custody  of  lunatics,  it  shall  be  lawful  tor 
any  person  authorized  in  this  behalf  by  the  order  or  certificate  of  the 
said  board,(»)  or  for  the  Attorney-General  to  make  application  (without 
any  information,  bill,  or  petition)  to  the  Master  of  the  Rolls  or  one  of 
the  Vice-chancellors  sitting  at  chambers,  for  such  order,  direction,  and 
relief,  as  the  case  may  require,  and  the  Master  of  the  Rolls  or  the  Vice- 
Chancellor  to  whom  any  such  appHcation  shall  be  made,  shall  and  may 
proceed  upon  and  dispose  of  such  application  in  chambers,  save  where  he 
may  think  tit  otherwise  to  direct,  and  shall  and  may  have  and  exercise 
thereupon  all  such  jurisdiction,  power,  and  authority,  and  make  such 


(')  See  Re  Waugh's  Trust,  2  De  G.  M.  &  G.  279;  Re  Patlinson, 

21  L.  J.  Ch.  280.  „    ,  ,  VTT  1 

(2)  I.e.,  the  Board  of  the  Charity  Commissioners  for  England  and  Wales. 
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orders  and  give  such  directions  in  relation  to  the  matter  of  such  appli- 
cation as  might  now  be  exercised,  made,  or  given  by  the  Court  of 
Chancery  or  by  the  Lord  Chancellor  intrusted  as  aforesaid,  in  a  suit 
regularly  instituted,  or  upon  petition,  as  the  case  may  require.    .    .  . 

Under  this  section  the  Master  of  the  Rolls  or  a  Vice-Chancellor 
may  appoint  at  chambers  new  trustees  of  a  charity  in  the  place 
of  the  last  surviving  trustee,  a  lunatic  found  so  by  inquisition,  and 
also  at  chambers  making  an  order  vesting  the  funds  of  the  charity 
in  the  new  trustees  (^) 


(')  Be  Davenport's  Charity,  4  De  G.  M.  ft  G.  839. 
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CHAPTER  X. 

As  to  idiots,  lunatics,  and  persons  of  unsound  mind,  by  foreign 

adjudication. 

The  Lord  Chancellor  cannot  administer  the  property  in  Eng- 
land of  a  person  residing  beyond  his  jurisdiction,  and  by  a 
foreign  tribunal  declared  idiot,  lunatic,  or  of  unsound  mind,  ex- 
cept in  conformity  with  the  law  of  such  foreign  tribunal ;  (i)  but 
Lord  Eldon,  C,  said  that  the  existence  of  a  foreign  commission 
(of  lunacy)  is  no  reason  why  a  commission  should  not  issue  here  ; 
on  the  contrary  it  is  evidence  of  the  absolute  necessity  that  there 
should  be  somebody  authorized  to  deal  with  the  person  and 
estate  of  the  lunatic ;  while  the  lunatic  is  here,  no  court  will  have 
any  authority  over  him  or  his  property  unless  a  commission  is 
taken  out.  (^)  A  curator  bonis,  duly  appointed  in  Scotland  to  a 
lunatic  resident  in  that  country,  has  been  held  capable  of  re- 
covering and  giving  a  discharge  for  the  lunatic's  personal  pro- 
perty in  England,  (^)  and  upon  a  bill  filed  here  in  the  Court  of 
Chancery  on  behalf  of  a  lunatic  Englishman  resident  in  Scotland 
by  his  Scotch  curator  bonis,  as  next  friend,  against  a  trustee  of 
government  stock,  the  property  of  the  lunatic,  such  trustee  was 
ordered  to  transfer  the  stock  into  the  name  of  the  curator. 

The  sum  of  ^600  Consols,  standing  in  the  name  of  a  lunatic 
resident  at  Genoa,  was  transferred  under  56  Geo.  3,  c.  60,  to  the 
commissioners  for  the  reduction  of  the  national  debt,  and  the 
dividends  thereon  were  unclaimed  for  13  years. ;  on  the  petition  of 
the  Genoese  curator  bonis  of  the  lunatic  praying  a  transfer  of  the 
Consols  to  himself,  the  curator,  and  payment  to  himself  of  the 
unclaimed  dividends.  Lord  Cranworth,  C,  said,  "the  5th  section 


(')  Newton  v.  Manning,  1  Mac.  &  Gor.  364;  onA  &t6  Ex  par le  Lewis, 
1  Ves.  298. 

(2)  Lord  Eldon,  C,  in  Re  Houston,  1  Russ.  312. 
(»)  Scott  V.  Bentley,  1  Kay  &  Joh.  281, 
C)  Hessing  v.  Sutherland,  27  L.  T.  280. 
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of  the  Act  declares  that  it  shall  be  lawful  for  the  governor,  &c.,  of 
the  Bank  of  England  to  direct  the  proper  officer  to  retransfer  any 
stock  which  shall  have  been  transferred  to  the  commissioners  for 
the  reduction  of  the  national  debt,  into  the  names  of  any  per- 
son or  persons  who  shall  show  to  the  satisfaction  of  such  gover- 
nor, &c.,  his  or  their  right  or  title  thereto,  and  to  pay  the 
dividends  due  thereon ;  but  in  case  such  governor  shall  not  be 
satisfied  of  the  justice  or  legality  of  the  claim  which  shall  have 
been  made  to  any  stock  so  transferred,  then,  and  in  every  such 
case  the  claimant  or  claimants  shall  by  petition  in  a  summary  way, 
state  and  verify  his  or  their  claim  to  the  Court  of  Chancery,  &c. ; 
and  the  Court  was  thereby  authorized  to  make  such  order 
thereon,  either  for  the  transfer  of  the  stock,  and  for  the  payment 
of  the  dividends  which  shall  have  accrued,  or  become  due  and 
payable  thereon  as  it  shall  think  fit.  The  petition  has  been 
served  according  to  the  provisions  of  that  section,  and  therefore 
I  do  not  question  that  I  have  jurisdiction.  The  Act  authorizes 
me  to  direct  transfer  and  payment  in  such  a  manner  as  shall 
appear  just.  The  identity  of  this  party  must  be  established,  and 
subject  to  that  being  sufficiently  made  out  I  shall  direct  the 
principal  of  the  stock  to  be  transferred  into  the  name  of  the 
Accountant- General  in  trust  in  this  matter,  and  the  arrears  of 
dividends  to  be  paid  to  the  curator,  and  that  the  accruing 
dividends  shall  be  paid  from  time  to  time  to  the  curator,  so  long 
as  he  should  continue  to  be  curator ;  the  costs  of  all  parties 
must  come  out  of  the  dividends."  (i) 

An  Irish  inquisition  or  supersedeas  may  be  transmitted  to  the 
Court  of  Chancery  here,  and  when  recorded  in  such  court  it  is 
effectual  in  this  country,  (f) 

As  to  persons  residing  out  of  England  and  Wales,  who  have 
by  a  foreign  tribunal  been  declared  idiot,  &c.,  the  Act  IG  &  17 
Vic,  c.  70,  provides. 

Sec.  LXXXV.  "  The  Masters  shall  be  at  liberty,  without  order  or 
reference,  to  inquire  and  report  whether  or  not  any  person  residing 
oat  of  England  and  Wales,  and  where,  has  been  declared  idiot, 
lunatic,  or  of  unsound  mind,  and  whether  or  not  his  personal  estate 
or  some  and  what  part  thereof  has  been  vested  in  a  curator  or  other  and 


(')  Re  Sargazurieta,  20  L.  T.  299. 

O  16  ^  17  Vic.  c.  70,  s.  52  ;  and,  257,  303. 
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what  person  appointed  for  the  management  therof,  according  to  the 
laws  of  the  place  where  the  person  is  residing,  and  whether  or  not 
any  and  what  stock,  portion  of  the  capital,  stock  or  share  of  any,  and 
what  company  or  society  is  standing  in  the  name  of,  or  is  vested  m 
that  person,  and  what  is  his  interest  therein." 

Sec.  CXLI.  Where  any  stock,  or  any  portion  of  the  capital  stock, 
or  any  share  of  any  company  or  society,  whether  transferable  in 
books  or  otherwise,  is  standing  in  the  name  of  or  vested  in  a  person 
residing  out  of  England  and  Wales,  the  Lord  Chancellor  intrusted  as 
aforesaid,  upon  proof  to  his  satisfaction  that  the  person  has  been  de- 
clared idiot,  lunatic,  or  of  unsound  mind,  and  that  his  personal  estate 
lias  been  vested  in  a  curator  or  other  person  appomted  for  the  manage- 
ment thereof,  according  to  the  laws  of  the  place  where  he  is  residing, 
may  order  some  tit  person  to  make  such  transfer  of  the  stock  or  such 
portion  of  the  capital  stock  or  share  as  aforesaid,  or  any  part  or  parts 
thereof  respectively,  to  or  into  the  name  of  the  curator  or  other  person 
appointed  as  aforesaid,  or  otherwise,  and  also  to  receive  and  pay  over 
the  dividends  thereof,  as  the  Lord  Chancellor  intrusted  as  aforesaid 
may  think  lit.  (') 

It  seems  that  a  Scotch  decree  appointing  a  cnirator  de  bonis  of 
a  person,  falls  short  of  establishing  under  this  Act  the  idiocy, 
lunacy,  or  unsoundness  of  mind  of  such  person,  (2)  the  Lord 
Chancellor  may  in  his  discretion  refuse  to  make  any  order  under 
the  Act  16  &  17  Vic.  c.  70,  s.  141  ;  and  where  no  reason  was 
shown.  Lord  Commissioner   Langdale,  and  Lord  Cottenham, 
C,  declined  to  make  orders  under  a  somewhat  similar  enactment 
in '  favour   of  curators   from   whom   security   had  not  been 
taken    sufficient  to   cover    the    subject  of   the    orders.  (^) 
Pursuant  to  a   reference    directed  on  a  petition  by  Lord 
Cottenham,  C,  a  Master  had  reported  that  a  certain  indi- 
vidual,  resident  in   Scotland,  had  been  declared  lunatic  ac- 
cording to  the  law  of  that  country,  and  that  the  petitioner 
was  appointed  in  that  country  his  curator,  and  as  such  was 
entitled  to  have  a  transfer  of  certain  East  India  and  Bank 
Stocks.    Lord  Truro,  C,  after  some  hesitation  permitted  the 
transfer,  observing  that  he  assumed  that  no  security  was  required 
of  the  curator  bv  the  foreign  jurisdiction,  and  none  therefore  had 
been  given.    His  Lordship  also  intimated  that  if  it  had  been 
shown  that  the  lunatic  was  a  Dutch  subject,  (it  did  not  appear 


0)  See  Suha  V.  Da  Cost.  (1803)  8  Ves  316.  .  ,  Wm  4  c  65 

n  Re  Stark,  2  M.  &  Gor.  174;  1  2  Geo.  4,  c  15,  ni,d  1  ^Jm.4,c.65. 
e   Re  Moryan,  1  H.  &  Tw.  213 ;  Re  Stark,  2  M.  &  Gor.  1/5. 
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whether  he  was  or  not),  he  should  have  had  no  difficulty  in  making 
the  order.  (1)  It  is  not  clear  that  an  order  under  sec.  141,  for  pay- 
ment of  dividends  of  stock  de  anno  in  annum,  can  be  acted  upon, 
because  the  officers  of  the  Bank  decline  to  receive  evidence 
from  time  to  time  of  the  continuance  of  insanity.  (-) 

The  removal  to  England  of  Indian  idiots,  lunatics,  and  persons 
of  unsound  mind,  and  their  subsequent  treatment  in  England,  is 
the  subject  of  an  Act  of  Parliament,  14  &  15  Vic.  c.  81,  en- 
titled, "  An  Act  to  authorize  the  removal  from  India  of  insane 
persons  charged  with  offences.'and  to  give  better  effect  to  inquisi- 
tions of  lunacy  taken  in  India."    The  Act  is  as  follows  : 

I.  K  any  person  shall  have  been  or  shall  hereafter  be  indicted  for 
or  charged  with  any  crime  or  offence  in  any  Court  in  India,  and  shall 
have  been  or  shaU  hereafter  be  acquitted  of  or  not  be  tried  for  such 
crime  or  offence,  on  the  ground  of  his  being  found  to  be  of  unsound 
mind,  and  shall  by  reason  of  the  premises  be  lawfully  in  custody  in 
India,  it  shall  be  lawful  for  the  person  or  persons  administering  the 
Government  of  the  Presidency,  in  which  such  person  shall  be  so  in 
custody  to  order  such  person  to  be  removed  from  India  to  any  part  of 
the  United  Kingdom,  there  to  abide  the  order  of  her  Majesty  con- 
cerning his  or  her  safe  custody,  and  to  give  such  directions  for  ena- 
bling such  order  to  be  carried  into  effect,  as  may  be  deemed  fit  and 
proper. 

II.  The  orders  and  directions  of  the  said  government  of  any  of  the 
said  presidencies  for  the  removal  of  any  person  under  the  provisions  of 
this  Act,  shall  be  a  sufBcient  warrant  and  authority  to  all  commanders 
of  vessels,  and  others  to  whom  the  care  and  custody  of  any  such  per- 
son shall  be  committed  for  the  removal  of  such  person  from  India  to 
the  United  Kingdom,  in  conformity  with  such  directions,  and  for  his 
detention  in  custody  there,  until  an  order  shall  be  made  by  her 
Majesty  as  hereinafter  is  mentioned,  and  upon  the  arrival  of  any 
such  person  in  the  United  Kingdom,  it  shall  be  lawful  for  her 
Majesty  to  give  such  order  for  the  safe  custody  of  such  person 
during  her  pleasure  in  such  place,  and  in  such  manner  as  to  her  Ma- 
jesty shall  seem  lit,  in  like  manner,  as  if  such  person  had  been  in- 
dicted for  an  offence,  and  found  insane,  and  were  thereby  subject  to 
the  provi-sions  of  the  Act  passed  in  the  39th  and  40th  year  of  his 
late  Majesty  King  George  the  Third,  intituled  an  Act  for  the  safe 
custody  of  insane  persons  charged  with  offences. 

III.  All  expenses  attending  the  removal  from  India,  and  the  safe 
custody  and  maintenance  in  Great  Britain  or  Ireland  of  all  such  per- 
sons as  aforesaid  shall  be  borne  and  defrayed  by  the  East  India  Com- 


(')  Re  Eliot,  3  Mac.  &  Gor.  234. 

(»;  lie  Morgan,  1  H.  &  Tw.  213.  Bat  gee  Re  Sargazurieta,  20  L.  T. 
299;  Newton  i.  Manning,  1  M.  &  Gor.  3G1  :  and  Re  Eliaa,  3  M.  &  Gor. 
234. 
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pany,  who  are  hereby  authorized  to  charge  the  amount  of  such  ex- 
penses upon  the  revenues  of  the  government  of  India. 

IV.  The  amount  of  all  expenses  incurred  by  the  East  India  Com- 
pany, in  respect  of  the  removal  and  custody  of  any  such  person  as 
aforesaid,  shall  be  a  debt  from  such  person  to  the  East  India  Com- 
pany, and  for  securing  the  payment  thereof,  the  East  India  Company 
shall  be  entitled  to  enter  up  against  such  person  as  of  the  date  oi  the 
order  for  removal  from  India,  any  judgment  in  England  or  Ireland, 
in  an  amount  sufficient  to  secure  the  payment  of  all  expenses  mcurred 
and  to  be  incurred  in  respect  of  the  matters  aforesaid,  and  the  costs 
of  ascertaining  the  same  as  after  mentioned,  and  on  production  at 
the  office  in  Edinburgh  for  the  registration  of  writs  in  the  books  of 
council,  and  session  of  a  copy  of  any  order  of  the  court  of  directors 
directing  such  judgment  to  be  entered  up,  certified  by  the  secretary 
of  the  said  company,  such  order  shall  be  registered  in  the  said  books 
in  like  manner  as  a  bond  executed  according  to  the  law  of  Scotland, 
with  a  clause  of  registration,  and  a  decree  shall  be  interponed 
thereon,  which  shall  have  the  like  effect  as  if  such  person  had  exe- 
cuted such  bond,  but  without  prejudice  to  the  provisions  herein  con- 
tained for  ascertaining  the  sum  actually  due,  and  upon  appUcation  to 
be  from  time  to  time  made  to  the  Lord  ChanceUor  of  Great  Britain  in 
England,  or  Chancellor  in  Ireland,  being  intrusted  with  the  care  ol 
persons  of  unsound  mind,  or  the  Court  of  Session  in  Scotland,  the 
amount  of  such  expenses,  reasonably  and  properly  incurred,  shall  be 
ascertained  by  a  reference  to  one  of  the  Masters  of  the  Court  ot 
Chancery,  or  by  a  remit  to  the  Accountant  of  the  Court  of  Session, 
or  otherwise  in  such  manner  as  the  person  or  persons  to  whom  such 
application  shall  be  made,  shall  direct,  and  the  East  India  Company 
shall  be  entitled  from  time  to  time  to  recover  payment  of  the  amount 
so  ascertained,  and  the  costs  of  ascertaining  the  same,  byproceeding 
on  the  judgment  in  England  or  Ireland,  and  registered  order  and 
decree  in  Scotland,  and  enforcing  the  same  against  the  property,  but 
not  against  the  person  of  the  debtor,  in  the  same  manner  as  it  such 
iudgraent  had  at  the  date  of  the  said  order  of  removal  been  recovered 
against  the  debtor  when  of  sound  mind,  and  had  been  entered  up  at 
the  date  of  such  order,  or  as  if  such  bond  had  been  granted  by  the 
debtor  when  of  sound  mind  at  the  date  of  such  order,  and  had  been 
duly  registered  in  the  books  of  council  and  session,  and  a  decree  ot 
the  Court  of  Session  interponed  thereto. 

V.  In  all  cases  where  a  guardian,  keeper,  or  curator  of  the  person 
and  estate  of  any  idiot,  lunatic,  or  person  of  unsound  mind,  shall 
have  been  or  shall  be  appointed  bv  the  supreme  Court  of  judicature  at 
any  of  the  presidencies  of  India  it  shall  be  lawful  for  such  supreme 
court  to  declare  that  such  person  ought  to  be  removed  from  India  to 
any  part  of  the  United  Kin-dom,  and  thereupon  to  make  such  further 
or  other  order  or  orders  authorizing  or  directing  his  removal,  and 
touching  his  safe  custody  and  maintenance,  as  to  such  supreme  Court 
shall  seem  fit  and  proper:  Provided  always,  that  in  every  such  case  a 
transcript  of  the  proceedings  in  the  matter  of  the  idiocy  or  lunacy  ot 
such  person  shall,  under  the  provisions  hereinafter  contained,  be  trans- 
mitted to  that  part  of  the  United  Kingdom  to  which  such  person  shall 

be  removed.  ,.      ,  i.  ^^^o 

VI.  In  all  cases  where  a  guardian,  keeper,  or  curator  ot  tne 
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person  and  estate  of  any  idiot,  lunatic,  or  person  of  unsound  naind, 
shall  have  been  or  shall  be  appointed  by  any  of  the  supreme  Courts  in 
India  as  aforesaid,  it  shall  be  lawful  for  the  proper  officer  of  the  said 
supreme  Court  by  the  order  of  such  Court  to  transmit  a  transcript  under 
the  hand  and  seal  of  the  Chief  Justice  or  senior  judge  of  such  supreme 
Court  of  the  proceeding's  by  which  the  idiocy,  lunacy,  or  unsoundness 
of  mind  shall  have  been  found,  and  by  which  such  guardian,  keeper, 
or  curator  shall  have  been  appointed  to  the  Chancery  in  England,  and 
the  Court  of  Session  in  Scotland,  and  the  Chancery  of  Ireland  respec- 
tively, as  the  case  may  require,  and  such  transcript  when  so  received 
shall  be  entered  as  of  record  in  the  Court  or  Courts  to  which  the  same 
shall  be  transmitted,  and  in  the  case  of  any  supersedeas  of  any  such 
proceedings  the  same  shall  be  certified,  and  transmitted,  and  recorded 
in  like  manner,  and  the  record  of  any  such  proceedings  or  of  any  such 
supersedeas  as  aforesaid  shall,  in  case  and  so  long  and  so  far  as  the 
Lord  Chancellor  of  Great  Britain  or  other  persons,  intrusted  as  afore- 
said, or  the  Court  of  Session  in  Scotland,  or  the  Chancellor  of  Ireland 
intrusted  as  aforesaid,  as  the  case  may  require,  shall  respectively  see 
fit  be  acted  upon  by  him  and  them  respectively,  and  be  of  the  same 
force  and  validity,  and  have  the  same  force  and  effect  as  if  such  pro- 
ceedings or  supersedeas  or  proceedings  or  a  supersedeas  to  the  like 
effect  had  taken  place  in  England,  Scotland,  or  Ireland  respectively  ; 
and  it  shall  be  lawful  for  the  Lord  Chancellor  or  other  persons, 
intrusted  as  aforesaid,  the  Court  of  Session  in  Scotland,  and  the  Chan- 
cellor of  Ireland  intrusted  as  aforesaid  respectively,  from  time  to  time 
to  make  and  give  all  such  orders  or  directions,  by  appointing  any  com- 
mittee or  committees,  curator  or  curators,  or  otherwise  as  may  appear 
necessary  or  proper  for  securing  proper  care  and  protection  to  the 
person  and  estate  of  such  idiot,  lunatic,  or  person  of  unsound  mind. 

VII.  The  powers  and  authorities  given  by  this  Act  to  the  Lord 
Chancellor  of  Great  Britain  or  other  persons,  intrusted  as  aforesaid, 
shall  and  may  be  exercised  in  like  manner  by  and  are  hereby  given  to 
the  Lord  Keeper  or  commissioners  of  the  great  seal  of  Great  Britain,  or 
any  other  person  or  persons  for  the  time  being  intrusted  as  aforesaid, 
and  the  powers  and  authorities  given  by  this  Act  to  the  Lord  Chan- 
cellor of  Ireland,  intrusted  as  aforesaid,  shall  and  may  be  exercised  in 
like  manner  by  and  are  hereby  {.'iven  to  the  Lord  Keeper  or  commis- 
sioners of  the  great  seal  of  Ireland,  or  any  other  person  or  persons  for 
the  time  being  intrusted  as  aforesaid. 


2  N  3 


COREIGENDA   ET  ADDENDA. 


e  4,  to  the  cases  cited  in  n.  O  add,  B.  Rolfe,  in  R.  v.  Layton,  4  Cox,  Cr. 
Ca.  149 ;  R.  v.  Turton,  6  Cox,  Cr.  Ca.  327. 
5,  to  cases  cited  in  n.  Q)  add.  Dr.  Radcliffe,  in  Walcot  v.  Alleyv, 
Milw.  676. 

14,  add  to  note  (j),  but  see  Price  v.  Berrington,  on  appeal,  3  M.  &  Gor. 

498. 

15,  in  note  ('),  read,  Dawson  for  Vernon. 

16,  to  cases  cited  in  n.  {^)  add,  Stulz  v.  Schcejfie,  16  Jur.  909. 

17,  in  fourth  line,  after  back  insert,  at  law. 

18,  add,  The  widower  of  a  lunatic  may  set  ofF  against  his  liability  to 

pay  arrears  of  her  pin  money  payrai  nts  by  him  of  debts  to  which 
that  money  was  applicable  :  Digby  v.  Howard,  2  CI.  &  I'in.  634. 

18,  add  to  n.  ('),  And  see  Gaitskell  v.  Scott,  Shelf,  on  Lun.  2d  ed.  292. 

19,  add  to  this  page,  When  an  Ecclesiastical  Court  doubted  not  the 

insanity  of  a  testator,  it  directed  his  will  to  be  left  iu  the  registry, 
and  granted  administration  of  his  estate :  Re  Bourget,  1  Curt. 
591 ;  Perry  v.  Dykes,  6  VV.  R.  275. 
„  add  to  cases  cited  in  u.  ('»),  Piers  v.  Piers,  2  H.  L.  Ca.  331  ;  Du- 
moncel  v.  Dumoncel,  13  Ir.  Eq.  R.  97;  Harrison  v.  Corp.  of 
Southampton,  4  De  G.  M.  &  G.  137. 

23,  in  2d  line  from  top,  for  may  by  the  different  Courts  be  adjudged 
sane  and  insane,  read,  might  by  the  different  Couits  have  been 
adjudged  sane  or  insane ;  but  the  Court  of  Probate  now  unites 
in  itself  this  divided  jurisdiction  :  20  ^  21  Vic.  c.  77,  ss.  61,  62. 

25,  insert  before  first  paragraph  this  paragraph  :  It  seems  that  if  a 
legacy  is  given  to  put  an  infant  into  holy  orders,  and  he  becomes 
lunatic,  it  may  be  applied  for  his  benefit  in  another  way  :  Sir  W. 
Grant,  M.R.,  in  Barton  v.  Cooke,  5  Ves.  463. 

27,  add  V,  cases  cited  in  n.  {^),  B.  Piatt,  in  Read  v.  Legard,  15  Jur. 

496,  and  Re  Walcotl,  3  Blngh.  423. 

28,  add  to  n.  («).  R.  v.  Marshall,  1  Car.  &  M.  147  ;  and  see  R.  v. 

Eriswell,  3  T.  R.  707. 
add  to  n.  ("),  A  man  cannot  be  said  to  reside  in  a  place  to  which  he 

has  been  carrifd  while  he  had  not  mind  enough  to  intend  a 

change  of  residence  :  Lord  Eldon,  C,  in  Ex  parte  Smith,  1 

Swanst.  6.    And  see  post,  p.  355. 
30,  in  n.  (*),/or  1 1  Beav.  211,  read  9  Beav.  231. 
34,  add  to  cases  in  n.  ('),  V.C.  Wood,  in  Anon,  case,  2  Kay  &  Joh. 

441.  '  •' 

add  to  n.  And  see  Worth  v.  McKenzie,  3  M.  &  Gor.  .363:  Eqre- 
mont  v.  Efjremont,  2  De  O.  M.  &  G.  730. 


App,  27. 


are. 


44,  add  to  n.  ('),  And  sec  Anon.  2  Jur.  N.  S.  324. 


CORRIGENDA  ET  ADDENDA. 


;e  47,  wld,  after  547  in  n.  ('),  Lord  Tindal,  C.J.,  in  R.  v.  Vaughan, 

1  Cox,  Cr.  Ca.  80.  Rolfe,  B.,  in  R.  v.  Layton,  4  Cox,  Cr.  Ca. 
149. 

,    49,  insert,  at  beginning  of  n.  (^),  See  R.  v.  Frances,  4  Cox,  Cr.  Ca.  67  ; 

Doe  d.  Bainbrigge,  4  Cox,  Cr.  Ca.  149. 
,    57,  add  to  n.  ('),  See  also  Rolfe,  B.,  in  R.  v.  Layton,  4  Cox,  Cr.  Ca. 

149. 

,     59,  add  to  n.  O,  See  also  R.  v.  Davies,  6  Cox,  Cr.  Ca.  326. 

,     66,  add  to  n.       See  also  5^6  Vic.  c.  22,  s.  14. 

,    67,  add  to  n.  ('),  And  see  Re  Flanagan,  2  Jo.  &  Lat.  344. 

,     92,  sec.  92.    See  16  §•  17  Fic.  c.  96,  s.  27. 

,   122,  sec.  12.    See  Anun.  6  Ir.  Eq.  R.  389. 

,    136.    The  provisions  of  11  Geo.  4  and  1  Wm.  4,  c.  20,  s.  70,  were  by 

2  &  3  "Vic.  c.  61,  extended  to  insane  army  pensioners  and  pen- 
sioners of  civil  departments  of  the  navy  ;  the  latter  Act  was  re- 
pealed as  to  Chelsea  and  Greenwich  out-pensioner  by  9  &  10  Vic. 
c.  10,  concerning  whom,  if  insane,  19  &  20  Vic.  c.  15,  has  provi- 
sions. 

,  184,  add  to  n.  {%  It  is  sufficient  to  address  the  order  to  the  clerk  of 
the  guardians  of  the  parish,  and  ihe  bare  recital  in  such  order  of 
the  order  sending  the  lunatic  to  the  asylum  raises  a  legal  pre- 
Bumption  that  such  latter  order  was  valid  :  R.  v.  Crediton,  6  VV.  R. 
517. 

„  216  n.  (.').  A  bill  is  before  Parliament  to  repeal  18  &  19  Vic.  c.  105, 
s.  14,  and  to  substitute  the  following  provision: — "Where  any 
pauper  lunatic  is  not  settled  in  the  parish  by  which  or  at  the 
instance  of  some  officer  or  officiating  clergyman  of  which  he  is 
sent  to  an  asylum,  registered  hospital,  or  licensed  house,  and  it 
cannot  be  ascertained  in  what  parish  such  pauper  lunatic  is 
settled,  and  such  was  found  in  a  borough  having  a  separate  court 
of  quarter  sessions  of  the  peace,  and  which  is  not  liable  under  the 
Act  of  the  session  holden  in  the  5i.h  and  6th  years  of  King  William 
4,  c.  76,  s.  117,  to  the  payment  of  a  proportion  of  the  sums  ex- 
pended out  of  the  county  rate,  or  in  any  borough  which  under 
the  said  Act  of  the  12th  and  13th  years  of  her  Majesty  is 
exempted  from  liability  to  contribute  to  the  payment  of  the 
expenses  incurred  for  maintaining  pauper  lunatics  chargeable 
to  the  county  in  which  such  borough  is  situate,  such  lunatic  may 
be  adjudged  to  be  chargeable  to  such  respective  borough;  and  it 
sliall  not  be  lawful  for  any  justices  to  adjudge  such  lunatic  to  be 
chargeable  to  any  county,  nor  to  make  any  order  upon  the  treasurer 
of  any  county  for  the  payment  of  any  ex])en8es  whatsoever  in- 
curred or  to  be  incurred  in  respect  of  such  lunatic ;  and  all  the 
provisions'  in  the  Lunatic  Asylums  Act,  1863,  as  to  the  mode  of 
determining  that  a  pauper  lunatic  is  chargeable  to  a  county,  and 
as  to  the  orders  to  be  made  for  payment  of  expenses  and  other 
monies  in  respect  of  such  lunatic,  and  for  the  repayment  thereof 
to  the  treasurer  of  a  county,  shall  extend  to  and  include  the 
case  of  such  borough  as  if  the  said  provisions  were  re-enacted 
in  this  Act,  and  such  borough  were  therein  mentioned  or  referred 
to  instead  of  such  county." 

„    240,  in  n.  (^),  dele  a  petition  of. 

„    247,  add  to  n.  C),  Re  Clare,  3  Jo.  &  Lat.  591 . 

„    286,  in  n.       read  2  Phill.  39,/or  1  Phill.  39. 

„    302,  in  n.  (')  for  468,  read  438. 

„   327,  in  9th  line  from  top,  c?e/e  or. 

„   351,  add  to  n,  ('),  but  see  18  G.  O.,  7th  Nov.,  1853. 
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Access — 

to  one  whose  mental  condition  is  the  subject  of  inquiry  . 
16  &  17  Vic.  c.  97,  s.  114,  on  question  of  his  settlement  to  lunatic 

pauper  in  asylum  .... 
to  lunatic,  &c.,  found  so  by  inquisition 
ACCOCST — 

of  committee  or  receiver,  form  of  allowance  of,  16  &  17  Vic.  c.  70, 
s.  67  . 

special,  allowance  of  items  in,  16  &  17  Vic.  70,  s.  68  . 
periodical,  of  committee  of  estate,  15  G.  0.  7  Nov.  1853 

to  whom  delivered,  ibid. 

when  delivered,  ibid. 

before  whom  passed,  ibid. 

costs  of  passing,  ibid. 

who  must  attend  passing,  ibid. 

allowance  of,  16  &  17  Vic.  c.  70,  s.  67 

entries  on  credit  side  of,  38  G.  0.  7  Nov.,  1853 

entries  on  debit  side  of,  ibid. 

payment,  &c.,  of  balance  due  from  committee  on,  16  G.  0 

7  Nov.,  1853  .... 
penalty  for  default  in  passing,  17  G.  0.  7  Nov.,  1853 
notice  of  passing  to  assignee  in  bankruptcy  of  committee 
on  discharge  of  committee  of  estate,  41  G.  O.  7  Nov.,  1853 
who  to  take  and  pass,  and  from  when,  ibid. 
payment  of  balance  due  from  committee  on,  ibid, 
balance  due  to  committee  on,  ibid. 
may  be  dispensed  witli,  ibid. 
on  death  of  committee  of  estate,  42  G.  O.  7  Nov.,  1853 
who  take  and  pass,  and  from  when,  ibid. 
payment  of  balance  due  from  committee  on,  ibid.  . 

of  balance  due  to  committee  on,  ibid. 
may  be  dispensed  with,  ibid.  .... 
on  death  of  idiot,  &c.,  found  so  by  inquisition,  who  take  and  pass, 

and  irom  when,  44  G.  O.  7  Nov.,  1853 
payment  of  balance  due  fronj  committee  on,  ibid. 

to  committee  on,  ibid. 
may  be  dispensed  with,  ibid.  .       '      .  ' 

Accoc.vta.itGenbkai, — 

provisions  in  Lunacy  Regulation  Act  aa  to,  16  &  17  Vic.  c.  70, 

.    ss.  64,  65 
02 

„  101  294, 

„  no 
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ACCOUNTANT-GENERAL — continned. 

orders  in  lunacy  as  to,  3 
20  , 


» 


rage 
346  n. 
343 
239 
298 
341 
342 
296 
308 


29  . 
46  . 

49  .  .  . 

60,51,52  . 
}       S3         •  •  • 

,       56  . 

Action  at  Law — 

by  idiot,  &c.  .... 
against  idiot,  &c. 

personal  service  in,  on  defendant  idiot,  &c. 

supersedeas  of  against  idiot  on  bond 
•     by  or  against  committee  of  visitors,  16  &  17  Vic.  c.  97,  8.  125 

for  acts  pursuant  to,  8  &  9  Vic.  c.  100,  ibid.,  s.  105 

none  for  breach  of  contract  arising  from  insanity  , 
Ad  interim  Committee — 

of  estate  .... 

of  person  ..... 
Administrator — 

non  compos  mentis  cannot  be 

durante  vilio  animi    .  .  .  • 

Adultery — 

of  wife  of  non  compos  mentis 
Advertisement — 

in  lunacy,  16  &  17  Vic.  e.  70,  s.  61  . 
Affidavit — 

of  committee  of  estate    .  • 
Affidavit  in  Lunacy — 

if  prolix  or  scandalous 

regulations  as  to,  16  &  17  Vic.  c.  70,  bb.  55—60 
its  admissibility  elsewhere       .  .  • 

short  form  of  . 

cross-examination  upon,  16  &  17  Vic.  c.  70,  s.  60  . 
on  deposit  of  will  in  lunacy  .  .  .  • 

Agent — 

idiot,  &c.,  cannot  be  .  •  •  • 

idiot,  &c.,  cannot  employ  .  .  •  • 

wheu  committee  of  estate  may  employ 
responsibility  of  committee  of  estate  for 
Agreement — 

power  of  committee  of  estate  to  enter  into,  16  &  17  Vic.  c.  70, 
s.  128  . 
Alien — 

custody  of,  when  non  compos  mentis  and  in  England 
Annuity — 

purchase  of,  in  lunacy  .  .  .  • 

Apothecary. — See  Physician. 
Appeal — 

in  lunacy  to  sovereign     .  .  .  •  • 

against  adjudication  of  settlement  of  pauper  in  asylum  :  16  &  17 

Vic.  c.  97,  ss.  108—116      .  .  .  •  100—192 

against  orders  under  Lunatic  Asylums  Act,  16  &  17  Vic.  c.  97, 

s.  128         .  .  .  •  •  • 

from  decree  in  suit  by  party  insane  at  date  thereof  .  31 
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37 
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.  836 
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241 
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271 
272  n. 
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Page 

Appearasce — 

in  actioQ  of  idiot  plaintiff  .  .  .  .29 

 of  plaintiff  lunatic  or  of  unsound  mind   .  .  29 

in  suit  of  defendant  Hon  compos  mentis  .  .  .39 

iu  luuacy  proceedings,  -JS  G.  O.  7  Nov.  1853        .  .       346  a. 

Apprentice — 

parish,  become  insane     .  .  .  .  30 

Arbitrator — 

non  compos  mentis  ....  29 

 cannot  be     .  .  .  .29 

Archbishop — 

lunatic  or  of  unsound  mind         .  .  ,  .29 

Arrest — 

of  idiot,  ice,  intending  indictable  offences,  39  is  40  Geo.  3,  c.  94, 
s.  3  .  .  .  .  .  .64 

of  debtor  idiot,  &c.  ....  37 

 '  found  80  by  inquisition    .  .  .  331 

Articled  Clerk — 

discharged  on  permanent  insanity  of  attorney  to  whom  he  is  bound  29 

Assistant  Clerk  to  Visitors  of  Licensed  Houses  — 

his  employment,  8  &  9  Vic.  c.  100,  s.  22  .  .  77 

his  remuneration,  ibid.,  s.  22         .  .  .  .77 

his  oath,  ibid.,  s.  22  .  .  .  ,  77 

who  disqualified  to  be,  ibid.,  s.  23  .  .  ,  .78 

Assumpsit — 

against  idiot,  &c.,  for  nece.-saries  .  .  .  37 

AsTLCM  for  Pauper  Lunatics,  16  &  17  Vic.  c.  97  

repeal  of  Acts  relating  to,  ss.  1,  1 18  .  .  139  193 

where  and  by  whom  to  be  provided,  s.  2;  also  18  &  19  Vic.  c. 

105,  s.o  ....  139,213 

notice  of  appointment  of  committee  to  provide,  ss.  2,  13  139  145 
appointment  of  committee  to  provide,  ss.  3,  6;  also  18  &  19  Vic.  ' 

c.  105, 8.1  ....  140,  141,212 

who  determine  mode  of  providing,  ss.  3,  45  .  140  159 

provided  by  erecting,  s.  3       .  ,  ,  .        '  140 

 uniting  to  erect,  s.  3  ;  also  18  &  1!)  Vic.  c.  105,  s.  1  140,212 

 agreeing  for  joint  use  of  asylum,  &c.,  s.  3  .  .  140 

 for  enlargement  of  asylum,  &c.,  s.  3     .  140 

hoiipital  committee  may  unite  for  providing,  s.  4  .  .  141 

visitors' committee  may  unite  for  providing,  ss.  5,  45;  also  18&  19 

Vic.  c.  105,  8.  1     ....  141,  159,  212 

contract  for  reception  in,  of  borough  lunatics,  ss.  7,  45  .  141  159 

what  borough  deemed  to  have,  s.  8        .  .  .        '  142 

when  borough  may  cease  to  contribute  to,  s.  8  .  ,  142 

certain  boroughs  annexed  to  counties  for  providing,  ss.  9  10-  also 

lti&19  Vic.  c,  105,8.  7      .  .  .        '     [  143,213 

certain  cities,  &c,  not  boroughs  annexed  to  counties  for  providing,  ' 

•  •  •  •  .  ,  197 

enlargement  of  powers  of  committee  for  providing,  s.  1 1      .  144 

substitution  of  new  committee  for  providing,  8.  12  .  .144 
form  of  agreement  between  committees  uniting  to  provide,  s.  14  145 
stipulations  in  agreement  for  uuiting  to  provide,  s.  15  :  also  I8&  19 

Vic.  c.  10.0,  fw,  2,  3,  4  ....  145  212 
repeal  of  stipulations  in  agreements  for  uniting  to  provide,  s,  16- 

also  18  &  19  Vic.  c.  105,  8.  2      .  .  .  140  212 

variation  of  agreements  to  uiiiu;  for  providing,  s.  17  .        '  146 
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Asylum  for  Pauper  Lunatics,  etc. — continued. 

Pace 

application  of  monies  under  agreements  to  unite  for  providing,  s.  18  146 
report  and  custody  of  agi'eement  of  committee  to  provide,  s.  !!>  147 
election  of  committee  to  effectuate  agreement  to  provide,  s.  20  147 
provisions  as  to  committee  of  visitors  of,  ss.  20 — 28  .  147 — 150 

requisition  by  Secretary  of  State  to  provide,  s.  29        .  .  150 

additional  or  new  in  place  of  existing,  s.  30  ,  ,  150 

enlargement  or  improvement  of  existing,  e.  30  .  .  160 

requisition  by  Secretary  of  State  to  enlarge  or  improve  existing, 

s.  30     .  .  .  .  .  .150 

plans  and  estimates  of,  ss.  31,  45    .  .  .  149,151 

contracts  relating  to,  s.  31       •  .  .  .  151 

purchase  of  lands  for,  ss.  32,  33     ....  142 

site  of,  s.  34  .  .  .  .  .  153 

assignment  of  land  or  buildings  purchased  for,  e.  35     .  .  153 

Lands  Clauses  Act  applies  to  purchase  and  exchanges  of  land  for, 

s.  36     .  .  .  .  .  .153 

appointment  of  trustees  of  land  purchased  for,  s.  37    .  .  153 

ordinary  repairs  of,  s.  38        .  .  .  .  154 

additions,  alterations,  or  improvement  to,  s.  31  .  .  154 

dissolution  of  monies  for  providing,  s.  39,  18  &  19  Vic.  c.  105, 

8, 5       .  .  .  .  .  .  155,213 

sale  or  exchange  of  land  of,  s.  40    .  .  .  .156 

release  from  contract  for  purchase  or  exchange  of  land  of,  s.  41  156 
contract  to  receive  pauper  lunatics  from  any  county  into,  s.  42 ; 

also  18  &  19  Vic.  c.  105,  s.  10  .  .  .    167,  214 

resolution  to  admit  lunatics  from  another  county  into,  s.  43  .  157 
how  to  raise  monies  to  provide,  ss.  46 — 61  .  .  159 — 162 

 fund  to  repay  monies  borrowed  to  provide,  s.  52      .  162 

rules  for  management  of,  8. 53  .  .  .  162 

diet  of  patients  in,  s.  63      .  .  .  .  162 

reservation  of  beds  in,  for  particular  cases,  s.  53  .  .162 

certain  persons  may  be  excluded  from,  s.  53        .  .  163 

weekly  rate  for  lodging,  &c.,  in,  s.  54  .  .  .  163 

chaplain  to,  s.  55    .  .  .  .  .  163 

divine  service  in,  s.  55    .  .  .  .  .  163 

visits  to  patient  in,  by  minister  of  any  religious  persuasion,  s.  56  164 
resident  medical  officer  of,  8.  56  .  .  . 

clerk  of,  s.  5b,  58  ...  .  IGi,  165 

treasurer  of,  s.  65       .  .  .  .  •  1*"*^ 

officeis  and  servants  of,  s.  65      .  .  .  •  '64 

visiting  physician  or  surgeon  to,  8.  65  .  .  .  164 

superintendent  of,  s.  55  . 

notice  of  dismissal  for  misconduct  of  attendant  in,  s.  60 
superannuation  of  otficers  and  servants  in,  8.  57 
duty  of  clerk  of,  as  to  books  and  accounts,  s.  58 
accounts  of  treasurer  of,  s.  59  .  •  • 

audit  and  report  of  accounts  of  treasurer  and  clerk  of,  s.  60 
visit  by  members  of  committee  of  visitors  to,  s.  61 
annual  reports  of  committee  of  visitors  concerning,  s.  62 
half-\early  returns  of  pauper  lunatics  and  private  patients  in. 

s.  63  . 
yearly  returns  by  parish  officers  to  visitors  of,  s.  64 
visits  of  pnrish  officers  to  pauper  lunatics  in,  s.  66      .  _ 
visiting,    confining,   lemoving   iind    discharging    lunatics  in 

ss.  66—121        .....  167— 19-t 
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166 

166 
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AsTLTjii  FOR  Pauper  Lunatics,  etc. — continued. 

Page 

reception  into,  of  wandering  lunatic,  88.  68    .  .  •  '^0 

 lunatic  not  under  proper  care,  s.  68  .  170 

 lunatic  illtreated  or  neglected,  s.  68   .  .170 

cost  of  conveying  wandering  lunatic  to,  3-69       .  • 

 lunatic  not  under  proper  care  and  control  to, 

S.69  .  .  .  .  .  .172 

lunatic  illtreated  or  neglected  to,  s.  69      .  173 


order  and  medical  certificate  on  reception  of  pauper  into,  s.  73,  78 

173,  175 

 a  person  not  a  pauper 

into,  s.  74  .  .  .  .  .  .  174 

requisites  of  medical  certificate  for  reception  of  a  person  into, 

s.  76,  77  .  .  .  .  174,  175 

removal  of  pauper  lunatic  to  or  from,  s.  77,  18  &  19  Vic.  c.  105, 

s.  8  .  .  .  .  .    175,  214 

discharge  by  visitors  of  any  person  detained  in,  s.  79   .  .  176 

leave  of  absence  to  person  detained  in,  s.  79        .  .  176 

removal  by  parish  of  pauper  discharged  from,  s.  80  .  .176 
delivery  to  his  relative  or  friend  of  pauper  in,  s.  81  .  177 

removal  of  lunatic  from,  by  Commissioners  in  Lunacy,  s.  82       .  177 

 to,  of  lunatic  from  another  asylum,  s.  82  .  177 

discharge  of  private  patient  in,  ss.  83,  84     .  .  .  177 

  dangerous  patient  in,  s.  85  •  .  178 

transfer  of  dangerous  patient  from  asylum  to,  s.  85     .  .  178 

 private  patient  from,  8.  86  .  .  178 

amendment,  of  orders  and  medical  certificates  for  reception  into, 

8.  87  .  .  .  .  .  .179 

power  to  detain  person  received  into,  8.  88  .  .  179 

 retake  person  escaped  from,  B.  88    .  .  .179 

entry,  &c.,  by  clerk  of  asylum  on  admission  of  lunatic  into, 

8."89     .  .  .  .  .  .179 

notice  of  form  of  disorder  of  lunatic  admitted  into,  s.  89  .179 
"  register  of  patients,"  to  be  kept  in,  s.  89  .  .  179 

Medical  Journal  and  Case  Book,  to  be  kept  in,  s.  90  .  .189 
notices  and  statements  on  death  of  patient  in,  s.  92  .  180 

entries  in  books  at  asylum  on  death,  discharge,  or  removal  of  a 

patient,  s.  93  ....  .  igi 

notices  of  discbarge,  removal,  escape,  or  recapture  of  a  patient, 

8.  93     .  ,  ,  .  .  .181 

maintenance.  Sec,  out  of  his  own  property  of  lunatic  not  under 

j>roper  care  and  control,  or  cruelly  treated  or  neglected,  and 

sent  to,  8. 94  .  .  .  .  .181 

parith  prima  facie  charfjeable  for  pauper  sent  to,  s.  95  .  182 

residence  of  pauper  in,  for  purposes  of  settlement,  s.  £5  ,  182 
liability  of  parish  for  maintenance  of  pauper  in,  s.  96  .  183 

last  settlement  and  order  for  maintenance  of  pauper  in,  s.  97  183 
charcreaWlity  to  county  of  pauper  in,  88.98—100:  18  &  19  Vic. 

c.  lO-v,  9.  14  .  .  .  184,185,  180,216 

extent  of  orders  for  payment  of  future  maintenance  in,  s.  101  186 
liability  to  costs  of  irremoveable  pauper  in,  8.  102       .  .  186 

payment  without  order  of  justices  on  account  of  pauper  in,  8.  103  188 
seizure  for  his  maintenance  of  property  of  lunatic  sent  to,  bs.  104, 

106  •  •  .  .  .       188,  189 

liability  of  rslation  or  other  person  to  maintain  Innntic  in,  s.  105  189 
notice  of  adjudication  of  settlement  of  lunatic  in,  s.  107  ,  189 
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Pago 

appeal  against  adjudication  of  settlement  of  lunatic  in,  as.  108, 

116  ....  .  190,192 
 copy  depositions  on  which  adjudication  was  made, 

to  whom  furnished,  s.  109  ....  190 

 notice  of  appeal,  8.  110  .  .  .  191 

 statement  in  writing  of  grounds  of  appeal,  ss.  Ill, 

112,114  ....  191,192 

 amendment  on  appeal  of  adjudication  order,  s.  113  192 

 costs  of  appeal,  B.  115  .  .  .  192 

 decision  on  appeal,  final,  s,  116      .  .  192 

abandonment  of  orders  adjudicating  settlement  of  pauper  in, 

6.  117  .  .  .  .  .  .  193 

provisions  of  Lunatic  Asylums  Act,  include  expenses  of  pauper 

sent  under  any  Act  to,  s.  118  .  .  .  193 

access  to  pauper  in,  on  question  of  settlement,  s.  119  .  193 

cost  of  burial,  removal  or  discharge  of  pauper  in,  s.  120  .  194 
recovery  from  county  or  parish,  of  monies  payable  by  it  to,  s.  121  194 
false  medical  certificates  under  Lunatic  Asylums  Act,  s.  122  .  194 
penalty  for  illtreatment  of  lunatic  in,  s.  123         .  .  195 

penalty  for  allowing  or  aiding  escape  of  lunatic  from,  s.  124  195 
prosecution  of  offences  against  Lunatic  Asylums  Act,  s.  126  .  195 
recovery  of  penalties  and  forfeitures  imder  Lunatic  Asylums  Act, 

s.  127         .  .  .  .  .  .  196 

appeal  against  orders  under  Lunatic  Asylums  Act,  s.  128  .  196 
provision  in  Lunatic  Asylums  Act,  for  borough  council,  s.  129, 

also  :  18  &  19  Vic.  c.  105,  s.  6  .  .  .   196,  213 

burial  place  of  pauper  deceased  in  :  18  &  19  Vic.  c.  105,  ss.  11,  12 

214,  215 

cemetery  to  :  18  &  19  Vic.  c.  105,  8.  13  .  .  215 

chargeability  to  borough  of  certain  pauper  sent  to:  18  &  19  Vic. 

c.  105,  8.  14  .  .  .  .  .215 

confinement  in,  its  effect  on  removal :  9  &  10  Vic.  c.  66,  s.  1  .  218 
relief  of  wife  or  child  of  husbaud  confined  in  :  7  &  8  Vic.  c.  101  219 
settlement  of  bastard  born  of  insane  person  in  asylum  erected 

under  48  Geo.  3,  c.  96  .  .  .  .  220 

maintenance  of  a  lunatic  wife  in,  13  &  14  Vic.  c.  101,  s.  5  .  137 
Attachment — 

of  idiot,  &c.,  for  debt  ....  37 

 ,  &c.,  in  asylum  .  .  .  .  .38 

 ,  &c.,  found  so  by  inquisition  for  debt         .  .  331 

Attorney. — See  Solicitor. 

articled  clei  lt  to  attorney  become  non  compos  mentis  .  29 

Attorney-General — 

information  by,  on  behalf  of  non  compos  mentis      .  .       30,  31 

may  petition  for  inquiry  as  to  idiotcy,  Sic.     .  .  .  241 

notice  of  petition  for  inquiry  as  to  idiotcy,  &c.       .  .  244 

notice  of  proceedings  of  the  inquisition        .  .  .  277 

Auction — 

bidder  non  compos  mentis       ....  18 

B. 

Bail — 

must  produce  principal  though  become  insane 
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Bankruptcy — 

Page 

lunatic  or  person  of  unsound  mind  cannot  commit  an  act  of       .  27 

 may  be  a  bankrupt         .  27 

 cannot  himself  prove  debt  in  .  27 

Bastard — 

settlement  of  bastard  bom  in  asylum  under,  48  Geo.  3,  c.  96  .  2-0 
custody  of  bastard  of  mother  of  unsound  mind:  7  &  8  Vic. 

c.  101  220 

Bbquest — 

to  non  compos  mentis  ....  27 

Bethlehem  Hospital — 

16  &  17  Vic.  c.  96,  s.  135  .  .  •  •  129 

Bidder — 

at  auction,  lunatic  or  of  unsound  mind  .  •  18 

Bill — 

non  compos  mentis  cannot  indorse  .  •  •  .28 

in  Chancery  may  be  against  defendant  non  compos  mentis  .  39 
pro  confesso  against  defendant  non  compos  mentis        .  39 — 42 

ignored  by  grand  jury  on  ground  of  prisoner's  insanity  .  58 
Bishop — 

lunatic  or  of  unsound  mind  .  .  .  .29 

Board  of  Visitors  in  Lunacy — 

16  &  17  Vic.  c.  70,  88.  20,  104—106:  4  G.  O.  12th  Jan,  1855 

231,  232,  233,  234 

Bond — 

in  lunacy  of  committee  of  estate  .  .  •  329 

Book  op  Admissions — 

to  be  kept  :  8  &  9  Vic.  c.  100,  s.  50  .  .  84 

what  to  be  entered  therein,  ss.  50,  51  .  .  84,  86 

when  entries  to  be  made  therein,  ss.  50,  51  .  .       84,  85 

by  whom  entries  to  be  made,  ss.  50,  51        .  .  84,  85 

penalty  for  neglecting,  &c.,  entries  therein,  ss.  50,  51  .       84,  85 

inspection  ol :  14  &  15  Vic.  c.  99  .  •  .85 

Building — 

Bale  or  le  ise  in  lunacy  of  land  for  building  upon,  16  &  17  Vic. 

c.  70,  8.  125,  129  ...  .       319,  320 

Burial — 

of  person  found  idiot,  &c.,  by  inquisition  in  lunacy      .  .  364 

 by  coroner's  inquest     .  .  138 

of  pauper  deceased  in  asylum:  18  &  19  Vic.  c.  105,  ss.  11, 12  214,215 


c. 

Ca«b  Book — 

io  licensed  bouse  and  registered  hospital  :  8  &  9  Vic.  c.  100, 


e.  60    .  .  .  .  .  .88 

entries  in,  what,  and  by  whom,    60       .  .  .88 

form  of,  0.  O.  l)th  January,  1846     .  .  .  88 

copy  of  ftntries  in  :  8  &  9  Vic.  c.  100,  b.  60  .  .  88 

penalty  for  not  keeping,  s.  00  ...  88 

death.  Ice,  of  patient  to  be  stated  In  :  16  &  17  Vic.  c.  96,  s.  19  124 
in  every  asylum  for  panper  lunatics. 

entrif  9  in,  what,  and  by  whom  :  16  &  17  Vic.  C  97,  s.  90  180 
by  whom  to  be  inspected  and  signed,  g.  90  .  .180 

penalty  for  omitting  entries  in,  «.  90  .  .  180 
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CaTEAT —  Page 

against  order  for  inquiry  as  to  idiotcy,  &c.  .  .  244 

Certificate— ^ee  Medical  Certificate. 

Cestdi  QUE  Trust—  la  qa"; 

non  compos  mentis,  expenditure  by  trustee  for  his  benefit  .  18,  dB5 
payment  to,  when  non  compos  mentis  .  •  . 

Chancellor— 

origin  of  jurisdiction  in  lunacy  of  .  .  •  • 

extent  of  jurisdiction  in  lunacy  of         •  •  /.v.^ 

may  act  in  lunacy  alone  or  with  Lords  Justices,  or  either  of  them  225 
extent  of  his  jurisdiction  in  lunacy  under  Trustee  Act,13  &  14  Vic. 

c.  60,  ss.  54, 56  .  :    .         '  '  S 

Chancery  will  not  usurp  his  lunacy  jurisdiction  .  •  ^'^ 

cesser  of  his  lunacy  jurisdiction  .  •  •    *'°'*»  ^05 

appeal  from,  in  lunacy    .  ■  •  •  • 

Chancery —  .  on  01 

proceedings  in,  on  behalf  of  non  compos  mentis  .  3", 

 .  against  non  compos  mentis       .        ■  ' 

idiot,  whether  necessary  party  to  suit  on  his  behalf  in  .  „,„_qsi. 
jurisdiction  of,  over  idiots,  &c.  .  •  ^'-^ 

staying  proceedings  in,  pending  proceedings  in  lunacy  .  d»W 
account  in,  a-ainst  administrator  of  committee  of  estate  .380 
inj unction  by,  against  execution  of  deed  by  non  compos  mentis  384 

J  -  against  removal  from  England  of  non  compos  mentis  384 

inquiry  in,  as  to  propriety  of  application  for  inquisition  .  384,  386 
payment  by,  of  costs  of  commission  of  lunacy  -  •  -Joo 

inquiry  in,  as  to  sanity  of  ward  of  Chancery 
allowance  by,  to  trustees  of  lunatic  cestui  que  trust 
■  to  mother  of  lunatic  daughter 


when  it  will  set  aside  transactions  of  a  lunatic,  &c. 
when  it  cannot  determine  mental  capacity 
will  not  usurp  jurisdiction  in  lunacy 
will  not  disregard  jurisdiction  in  lunacy 
judicial  notice  by,  of  practice  in  lunacy 
iudge  in,  may  direct  an  issue  as  to  sanity 
form  of  issue  as  to  sanity  directed  in  Chancery  suit 
may  elect  on  behalf  of  non  compos  mentis  party  to  a  suit 
proof  in,  of  debt  of  non  compos  mentis  . 

its  respect  for  orders  in  lunacy      .  •  •  *  "^i 

record  in,  of  Irish  inquisition  or  supersedeas 

^""^If^yWn.  for  pauper  lunatics  :  16  &  17  Vic.  c.  97,  s.  56  .  jg 

.   by  whom  appointed,  s.  65      .  '  -  '  c 

 must  be  a  priest,  and  licensed  by  bishop  of  diocese,  s.  5 

_   revocation  by  bishop  of  his  licence,  s.  5  . 

 his  substitute,  s.  6  •  •  '  jgg 

 ■  his  duties,  s.  5  .  •  '  * 

superannuation  to,  s.  57 


385 
.  386 
386 
386,  389 
389 
.  389 
389 
,  390 
390 
.  390 

391: 

391 
391 


163 
163 
163 


Charitable  Trusts  Act—  ^^.j 
jurisdiction  under,  in  case  of  lunatic  trustee 

^^"^V^Jitor,  in  lieu  of  idiot,  &c.,  found  so  by  inquisition  .  33' 

Chelsea  Pensioner—  217 

insane  :  19  Vic.  c.  15  . 

Chose  in  Action —  ^      222  n. 

redaction  into  possession  of,  by  committee  of  estate      .  •  33U 
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Civil  Act — 

Page 

of  non  comuos  mentis  void,  though  delusion  cannot  be  connected 


therewith  .  .  .  .  .11 

Civil  Ixcapacitt — 

of  non  compos  mentis       ....  11 — 36 

Claim — 

in  Chancery  may  be  filed  against  non  compos  menit's             .  39 
Clergtmas — 

lunatic  or  of  unsound  mind  .  .  .  ,29 

Clerk — 

articled  to  attorney  become  lunatic  or  of  unsound  mind        .  29 

Clerk  of  Asylum — 

whoappoiuti:  16  &  17  Vic.  c.  97,  s.  55       .             .             .  164 
who  removes,  s.  55               .             .             ,  .164 

notifies  dismi:<sdl  of  attendants  at  asylum,  s.  56           .             .  164 

superannuation  annuity  to,  s.  57           .             .             .  164 

keeps  books  and  papers  of  visitors  of  asylum,  s.  58      .             .  165 

keeps  accounts  of  asylum,  s.  58             .             .             .  165 
sends  abstracts  of  accounts  of  asylum  to  Secretary  of  State,  &c., 
s.  58             .           .             .             .             .  .165 

his  accounts  andited,  8.  60       ....  165 

furnishes  half-yearly  list  of  lunatics  in  asylum,  s.  63     .             .  166 

his  duty  on  admission  of  patient  into  asylum,  s.  89              .  179 

should  send  to  Commissioners  copy  entries  in  asylum  books,  s.  91  180 

notice  and  statement  by,  on  death  of  patient  in  asylum,  s.  92        .  180 

entry  by,  on  death,  discharge,  or  removal  of  patient  in  asylum,  s.  93  181 
notice  by,  on  discharge,  removal,  escape,  or  recapture  of  any  pa- 
tient in  asyhim,  s.  93  •              .             .             .  .181 

Cleek  op  THa  Peace — 

publishes  list  of  visitors :  8  &  9  Vic.  c.  100,  s.  19                .  76 

sends  to  Commissioners  lists  of  visitors,  s.  19              .             .  76 

may  be  clerk  to  visitors  of  asylum,  s.  21  .  .  77 
publishes  name,  &c..  of  visitors'  clerk,  s.  21  .              .  .77 

notice  to,  of  application  for  certain  licences,  s.  24    .             ,  77 

 by,  to  justices  of  application  for  licence,  8.  24    .             .  78 

 to,  of  addition,  &c.,  to  licensed  liouses,  s.  26              .  79 

sends  copy  of  licence  to  Commissioners,  s.  28              .             .  79 

statement  sent  to,  on  application  for  renewal  of  licence,  s.  28  79 

receives  monies  paid  for  licence  by  justices,  s.  32         .             .  80 

applies  monies  paid  for  licence  by  justices,  8.  36    .             .  81 

keeps  accounts  of  his  receipts  and  payments  under  Act,  s.  37       .  81 

lays  his  accounts  before  justices,  8.  37     ...  81 

receives  monies  paid  and  advanced  out  of  county  &c.  rates,  s.  38  82 

certain  pcnHlties  paid  to,  s.  106      ....  107 

mode  01  sending  notices  &c.  to,  s.  108    ,              .              ,  108 

pays  co^its  incurred  by  Visitors,  s.  109          .             .             .  108 
notice  to,  of  recovery  of  patient  in  hospital,  &c. :  10'&  17  Vic.  c. 

96, 8.  19          .             .             .             .             .      '  124 
notifies  meetings  to  appoint  committee  for  providing  asylum  : 

16  &  17  Vic.  c.  07,  8.  2       ....  1.39 

record*  agrefitnents  to  unite,  s.  19                ,             .             .  147 

sends  to  Commissioners  copy  of  agreement  to  unite,  s.  19     .  147 

keeps  copies  and  extracts  of  certain  mortgages,  8.  47     .             .  I60  * 

signs  certain  orders  of  justices,  s.  .04       .              .              .  163 

lists  sent  to,  of  certain  lunatics  in  asylum,  8.  63           .             ,  166 

 lunatics  chargeable,  &c.,  s.  64        .             .  166 

notice  to,  when  certain  lunatics  sent  to  asylum,  8.  97     .             .  183 
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Clerk  op  the  Vejlce— continued. 

notice  by,  of  adjudication  of  settlement  of  lunatic,  s.  107 
'    depositions  to  be  furnished  by,  s.  109 

access  of,  to  certain  lunatics,  s.  119 
Clekks  to  Commissioners  in  Lunacy — 

by  whom  appointed :  8  &  9  Vic.  c,  100,  s.  11 

their  tenure  of  office,  s.  11  . 

their  salary,  s.  11  . 

their  oath,  s.  12  . 

who  disqualified  to  be,  s.  23 
Clerk  to  Visitors  of  Licensed  Houses — 

who  shall  act  as  :  8  &  9  Vic.  c.  100,  s.  21 

summons  visitors  appointed  by  justices,  s.  21 

his  mode  of  summoning  visitors,  s.  21 

his  oath,  8.  21 

publication  of  his  name  and  description,  s,  21 
communication  of  his  name,  &c.,  to  Commissioners,  s.  21 
his  salary  or  remuneration,  s.  21 
his  employment  of  an  assistant  clerk,  s.  22 
who  disqualified  to  be,  s.  23  . 
notice  to,  of  reception  of  lunatic  into  licensed  honse,  &c.,  s.  62 

 escape  of  patient  from  licensed  house,  &c.,  s.  53 

recapture  of  patient  escaped  from  licensed  house, 


s.  63 


s.  54 


discharge  or  removal  of  patient  in  licensed  house, 


—  death  of  patient  in  licensed  house,  &c.,  s.  55 


copy  entries  in  Visitors'  Book  sent  to,  s.  67 
Patients'  Book  sent  to,  s.  67 


&c., 
&c.. 


—  Medical  Visitation  Book  sent  to,  s.  67 


copy  minute  of  Commissioners  in  Patients'  Book  sent  to,  s.  68 
notice  to,  of  medical  reasons  against  discharge  of  patient  from  li- 
censed house,  &c.,  s.  79 

 ,  of  special  visit  of  two  visitors  to  licensed  house,  s.  80 

search  and  statement  by,  as  to  patients  in  licensed  house,  s.  83 
prosecution  by.  s.  106  .  .  •  • 

transmission  by  post  of  documents  to,  s.  108 
notice  to,  of  recovery  of  patient  in  licensed  house:  16  &  17  Vic 
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Consent — 

of  idiot  to  carnal  connection 

of  committee  of  estate  to  the  exercise  of  certain  powers:  16 
Vic.  c.  70,  ss.  136,  137  . 
Consolidation — 

of  certain  proceedings  in  lunacy :  16  &  17  Vic.  c.  70,  s.  83 
Contract — 

by  non  compos  mentis  .  .  • 

breach  of,  by  non  compos  mentis  . 

for  pauper  lunatic  asylums  :  16  &  17  Vic.  c.  97,  s.  31 

completion  of  contracts  by  committee  of  an  estate  :  16  &  11 
c.  70,  s.  122 
Copy — 

of  proceeding  in  lunacy 
Copyhold — 

of  person  non  compos  mentis,  its  custody       _  . 

steward  of,  lord  being  idiot,  &c.,  found  so  by  inquisition 

admission  to,  of  committee  of  an  estate:  16  &  17  Vic.  c 
108—112  .... 
Coroner's  iNauEST — 

evidence  in  a  civil  proceeding       .  .  •  • 

burial  of  a  person  the  subject  of  .  •  /•*  tt 

on  death  at  house  licensed,  &c.,  or  registered  hospital:  16  &  17 
Vic.  c.  96,  s.  19  . 
Costs — 

of  suit  to  set  aside  deed  of  lunatic 

of  reference  for  benefit  of  non  compos  mentis 

of  prolix  documents  in  lunacy 

of  inquisition  in  lunacy  .         _  • 

on  application  for  traverse  of  inquisition  in  lunacy 

of  traverse    .  •  •  '  n  -.r-  m 

of  persons  attending  Masters  in  Lunacy:  16  &  17  Vic.  c.  70. 

ss.  81,  88  :  22  G.  O.,  7th  Nov.,  1853  276,  277,  278,  346  b 

how  payable  by  committee  of  an  estate 
lien  for,  of  committee  of  estate  and  his  solicitor 
of  contest  for  office  of  committee 
of  partition  in  lunacy 

of  petitions,  &c.,  under  Lunacy  Regulation  Act  . 


.  277 

17,  18 
37,  38 

m 

Vic. 

.  315 

347,348 

222  n. 
.  337 
70,  ss. 
337,  338 

.  10 

138 


125 
15 

.  44 

241 

27,  259,  260 
263 
267,  268 


335 
336 
280 
319 
344 
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Costs — conlinued. 

Pago 

taxation  of,  in  lunacy  ....  346  a,  370 
of  copy  of  proceeding  in  lunacy  .  .  •    347,  348 

of  retiring  committee  of  estate  ....  353 
arisen  from  insanity  of  mortgagee         •  .  .  403 

of  appearance  in  lunacy  by  different  solicitors,  23  G.  O.,  7th 

Nov.  1853  .  .  .  .  346  a. 

disallowance  of,  by  Master  in  Lunacy  :  16  &  17  Vic.  c.  70,  s.  88  346  b. 
of  counsel  before  Master  in  Lunacy,  s.  88  .  .       346  b. 

Counsel — 

attendance  of,  before  Master  in  Lunacy :  16  &  1 7  Vic.  c.  70,  s.  88    346  b. 
Covenant — 

to  execute  power,  effect  of  insanity  supervening  on       .  .15 
Creditor — 

legal  rights  of,  unaffected  by  inquisition  in  lunacy  .  330—332 

not  bound  to  prove  in  lunacy       ....  330 

Criminal. — See  Prisoner. 

responsibility  of  idiot,  &c.  ....  45 — 67 
proceedings  on  criminal  trial  of  idiot,  &c.      .  .  .  56 

opinions  of  judges  as  to  criminality  of  lunatic  or  person  of  un- 
sound mind       .  .  .  .  .46 
lunatic  or  person  of  unsound  mind  visited  in  gaol :  8  &  9  Vic. 

c.  100,  ss.  110,  112,  113         .  .  .  108,109 

lunatic  in  India  :  14  &  15  Vic.  c.  81,  s.  1  ,  .  411 

Cruelty. — See  Ill-treatment. 

towards  idiot,  &c.         .  .  .  ,  .68 

Curator. — See  Foreign. 

recognised  in  England  ....  408 

transfer  of  stock  to  :  16  &  17  Vic.  c.  70,  s.  141         .  .  410 

Custody — 

of  body  and  estate  of  person  idiot,  &c.       .  222,  223,  240 

of  copyhold  of  tenant  non  compos  mentis  .  .  222  n. 

of  chose  in  action  of  idiot  ....  ibid. 

of  idiot,  &c.,  how  invoked     ....  240 

 not. granted  now  under  Great  Seal:  16  &  17  Vic, 

c.  70,  8.  63  .  .  .  .  .  301 

D. 

Damage — 

non  compos  mentis  liable  in  civil  action  for  .  ,  37 

no  action  for  breach  of  contract  arising  from  insanity    .  .  38 

Dangerous — 

idiot,  &c.,  apprehension  of  .  .  .  .  64  65 
  discharge  of,  from  house  licensed,  &c.  :  8  &  9  Vic.  c 

100,  9.  75  .  .  ,  .94 
 from  asylum  for  pauper  lunatics  : 

16  &  17  Vic.  c.  97,  H.  85  .  .  .  208 

lunatic  or  insane  person  in  workhouse:  4  <k  5  Wm.  4,  c.  76, 

'■i  '*^-  •  •  •    '      167,  220 

apphcatron  for  discbarge  of  dangerous  lunatic  by  committee  of  bis 
person  ... 
DcAF,  Dumb,  and  Blind — 

legal  presumption  as  to  sanity  of  .  j 
IDxath—  ...  4 

of  idiot,  ice,  found  so  by  inqnisillon,  proceedings  on  .  363—371 

2  s 


434 


INDEX. 


Debt — 

inquiry  as  to,  in  lunacy:  13  G.  O.,  7th  Nov.  1853     .  330, 
proof  of,  in  lunacy  .... 
as  affecting  an  allowance  for  maintenance  in  lunacy 
attachment  for,  of  idiot,  &c. 

 found  so  by  inquisition  . 

payment  of,  in  lunacy  after  death  of  idiot,  &c.,  found  so  by  inqui- 
tion  .....  367, 

Debtor. — See  Creditor. 

insolvent  and  lunatic,  or  of  unsound  mind 
Decree — 

notice  of,  in  case  of  non  compos  mentis 

service  of  copy  decree  on  committee  of  heir  non  compos  mentis  . 
opening  by  defendant  non  compos  mentis 
Deed— 

of  non  compos  mentis    .  .  .  .  • 

executed  in  contemplation  of  relapse  of  lunacy  . 
delay  in  impeaching  sanity  of  grantor 
form  of  issue  for  trying  a  grantor's  sanity 
obtained  by  fraud  and  undue  influence 

custody  of,  in  lunacy     ....  352, 
inspection  of,  in  lunacy  . 
Definition — 
of  idiot 

of  lunatic  .  . 

of  person  of  unsound  mind 
of  lucid  interval 

of  insane  delusion  .  .  •  • 

of  intent 

of  words  in  :  8  &  9  Vic.  c.  100,  s.  114     .  .  HO, 

 16  &  17  Vic.  c.  96,  s.  36 

 16  &  17  Vic.  c.  97,  s.  132  . 

Delay — 

in  impeaching  sanity  .  .  •  • 

Delusion — 

definition  of  insane  delusion  . 
Demand — 

ineffectual,  on  idiot,  &c. 
Devise — 

to  a  person  idiot,  &c.  .  • 

Devisavit  vel  non — 

issue  .  .  •  • 

Dinner — 

not  allowed  to  jury  on  inquisition,  G.  O.  May,  1827 
Discharge — 

of  security  of  committee  of  estate 
7th  Nov.  1853  . 


vacating  office,  41  G.  O., 
dying,  42  G.  O.,  7tb  Nov. 


1853 

Dividends.— See  Stock. 
Divorce — 

committee  of  estate  may  sue  for 

DOMICIL — 

of  idiot,  &c. 

 found  so  by  inquisition 

Dumb. — See  Deaf,  Dumb,  and  Blind. 


Page 
345 
330 
331 
37 
331 

368 

32 

44 
44 
39 

14 
15 
15 
15 
16 
365 
366 

1 
1 

2 

2,  3 
5 
45 
129 
129 
198 

15 

5,  6 

28 

27 

22 

253 

350 
351 

336 

28 
355 
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6 

22 
24 
19 

314 
314 
326 
371 


E. 

Eccentricity — 

Page 

assists  in  proof  of  lunacy  and  unsoundness  of  mind      .  .  6 

eccentric  man,  how  distinguished  from  lunatic 
Ecclesiastical  Codrt — 

practice  of,  on  dispute  about  testator's  sanity 

administration  durante  vitio  animi 

evidence  therein  as  to  sanity 
Election — 

in  lunacy,  by  Lord  Chancellor 

effect  of  no  election  by  non  compos  mentis  . 

by  committee  of  estate  .  .  • 

effect  of  no  election  by  committee  of  estate  . 

by  Court  of  Chancery  for  non  compos  mentis  plaintiff  or  defendant  391 
Entry — 

right  of,  in  non  compos  mentis  .  .  •      222  n. 

Escape — 

of  non  compos  mentis  from  house  licensed,  &c.  :  8  &  9  Vic.  c.  100, 

ss.  53,  99;  16  &  17  Vic.  c.  97,  s.  87        .  •    86,  104,179 

from  person  having  charge  of  him  :  8  &  9  Vic.  c.  100,  ss.  90,  99 

99—104 

from  asylum  for  pauper  lunatics:  16  &  17  Vic.  c.  97,  s.  93,  124 

181,195 

Estate  of  Idiot,  etc.,  found  so  by  iNauisiTioN — 

who  manages  .  ,  .  .  '  303 

how  it  is  managed  ....  303 

discretion  in  management  of        .  .  •  •  303 

carelessness  in  management  of  •  .  •   303,  311 

mistake  in  management  of  .  .  .  .  303 

interference  in  management  of  .  .  .  304 

altera  ion  of.  ....    303,  304,  307 

sale  of   .  .  .  .  .   307,  309,  310,  319 

mortgage  of  .  .  .  •  .    303,  307,  309 

application  of,  in  purchaise  of  land        .  .  .  305 

 in  redemption  of  land-tax      .  .  .  306 

disposition  of  lease  or  underlease  included  in  :  16  &  17  Vic.  c.  70, 
8.  127       .  .  .  .  .  .  308 

felling  timber  on  lands  part  of      .  .  .  .311 

repair  of  realty,  part  of         ....  311 

improvement  of  realty,  part  of     .  .  .  .         312,  313 

if  altered,  no  equity  between  owners  and  representatives  .  311 
preservirjg  or  sinking  a  charge  on  realty,  part  of  .  .  314 

completion  of  contract  affecting:  16  &  17  Vic.  c.  70,  s.  122  315 
power  of  leasing  exerciseable  over,  R.  123     .  .  .  315 

renewal  of  lease  of,  ss  113— 115,  134,  135  .  315,  316,  323 

exercise  of  power  beneficial  to,  8.  136  .  .  .317 

partition  of  land,  part  of,  9.  124  .  .  .  318,319 

exchange  of  land,  part  of,  8.  124  .  .  318,  319 

gale  of  land  for  building,  part  of,  8.  125  .  .  319 

 trade  premises,  part  of,  s.  120  .  .  .  320 

lease  of  lands,  part  of,  g.  120  :  18  &  19  Vic.  c.  13,  s.  1  .  320—322 
surrender  of  lease  of  lands,  part  of:  16  &  17  Vic.  c.  70,  s.  113  .  323 
application  of,  in  payment  of  fine  on  renewal  of  lease,  8.  114  323 
leaae  of  mine  or  quarry,  part  of,  «.  130 — 132       .  .  324 
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Estate  op  Idiot,  &c. — continued. 

Vaga 

statutory  power  to  act  for  owner  of             .             ,  .  325 

election  on  behalf  of  owner  of          .                .  .   314,  326 

investment  of  monies,  part  of       .             .             .  325,  326 

extraordinary  step  in  management  of     .             .  .  327 

application  of,  in  paying  interest  on  mortgages  thereon  .  328 

rebuilding  house,  part  of       .             .             .  .  328 

employment  of  agent  to  superintend  farms,  part  of      .  .  329 

waste  by  tenant  of  lands,  part  of          .             .  .  329 

inquiry  as  to  debts  affecting,  13  G.  O.,  7th  Not.  1853  330,  331 

creditors  of          .             .             .             .  .  330 

moral  obligations  affecting  owner  of            .             .  .  330 

maintenance  thereout,  of  idiot,  &c.       .             .  .  286 

 of  family  of  idiot,  &c.               .  .  332 

suit  for  benefit  of  .  .  .  ,  .  336,  336 
lien  for  costs  upon        .....  336 

presentation  to  void  advowson  belonging  to  .  .  336 
Evidence — 

of  lucid  interval           .             .             . '            .  .    3, 4 
of  insanity           .....       5 — 10 

of  mental  recovery     ...             .             .  •  359 

opinions  as  to  sanity        .             .             .  .  .8 

hereditary  insanity               .              .              .  .  9 

inquisition  in  lunacy      .              .              .              .  9,  10 

suicide  ......  9 

bodily  health               .             .             .             .  .9 

coroner's  inquest    .             .             .             .  .  10 

fine             .             .             .             .             .  .12 

general  reputation  of  insanity              .             .  .  17 

as  to  sanity  in  Ecclesiastical  Court              .             .  .19 

signature  of  witness  become  insane       ...  21 

of  witness  non  compos  mends      .             .             .  .28 

medical  evidence  on  trial  of  non  compos  mentis     .  .  49 

on  trial  of  rape  committed  on  idiot             .             .  .68 
before  Masters  in  Lunacy  :  16  &  17  Vic.  c.  70,  ss.  55—60  .  271—273 

of  kinship  in  lunacy,  s.  79           .             .             .  •  276 

deposition  in  lunacy,  admissible  elsewhere,  when    .  .  271 

in  lunacy,  in  matters  of  same  family,  s.  83                .  .  277 

affidavit  in  lunacy,  ss.  55 — 60               .             .  241,  271 — 273 

to  support  petition  for  inquiry  as  to  idiotcy,  &c.          .  .  244 

orders  in  lunacy     .             .             .             .  .391 

appointment  of  curator  ....  410 

Exchange — 

in  lunacy  :  16  &  17  Vic.  c.  70,  ss.  122,  124  .  .  315,  318 
Execution — 

property  of  idiot,  &c.  may  be  taken  in        .             .  .38 

when  Chancery  protects  property  of  idiot,  &c.  from  .  38 
Executor — 

non  compos  mentis  cannot  be       .             .             •  .23 

r. 

Family — 

of  idiot,  &c.,  their  maintenance  in  lunacy  .  .  332,  334 
 their  advancement  in  lunacy    .            .  .  334 
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Feme  Coverte —  p^^g 

279 

may  be  committee  of  estate  .  .  •  • 

Feoffment —  .„ 
of  idiot,  lunatic,  or  person  of  unsound  mind 

Fine —  .  .„ 

by  idiot,  lunatic,  or  person  of  unsound  mind        .  • 
on  non-attendance  of  jurors  at  inquiry  as  to  idiotcy,  &c.  .    25  J 

on  renewal  in  lunacy  of  lease  :  16  &  17  Vic.  c.  70,  ss.  114,  135    316,  626 
by  committee  of  estate,  on  admittance  to  copyhold,  ss.  108 — 112 
^  337,  338 

Foreclosure — 

by  mortgagor  lunatic,  or  of  unsound  mind    .  •  14,  15 

Foreign. — See  Curator. 

adjalication  of  idiotcy,  &c.,  inquiry  as  to  in  lunacy:  16  &  17  Vic. 
o.  70,  s.  85  .  .  .  •  •  409 

 recognised  in  England  •  408 

 no  bar  to  inquisition  in  England       .  408 

transferor  stock  to  foreign  curator,  s.  141       .  •  410 

Forgert — 

of  signature  of  registrar  in  lunacy :  16  &  17  Vic.  c.  70,  s.  102 
Form — 

adherence  to,  in  lunacy         .  .  •  .347 

Fraud — 

deed  obtained  by  .  .  •  .  .  16 

evidence  of  .  .  •  •  • 

prevention  of,  on  idiot,  &c.  .  .  •  ,68 

FuyERAL. — See  Burial. 

Furniture — 

inventory  of,  in  lunacy  :  40  G.  O.  7th  Nov.  1853  .  327 


295 


G. 


Gaols — 

visits  to,  by  Commissioners  in  Lunacy ; 
General  Orders — 
May,  1827 

10th  February,  1834  . 
26th  October,  1842 : 
28 

May,  1845: 


December,  1845 
January,  18 IG 
7tb  Nov.  1853  : 


32 
33 
1 


8  &  9  Vic.  c.  100,  s.  110  108 

242 
.  343 

40 

.  41 

39 
.  100 

88 


1.  The  General  Orders  in  Lunacy  dated  re- 
spectively the  27th  day  of  October,  1842, 
and  the  15th  day  of  April,  1844,  are 
hereby  discharged. 
2    .  .  .  .  .346 

3,  4,  5,  6  .  .  346,  b.  n. 

7  .  .  .  .  .242 

8  .  .  .  .246 
9,  10           .             .  .  .  243 

11  .  .  .  .270 

12  .  .  .  .  .345 
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Gbneral  Okders — continued. 


Jane,  1854 : 


13 

14  . 

15 

16,  17 
18 

19  . 

20 

21  . 

22 
23  . 
24 

25  . 
26 

27  . 

28  discharged. 
29,  30,  31,  32 
34  . 

35 

36  . 

37 
38  . 
39 

40  . 

41 

42  . 
43 
44  . 

45,  46  . 
47  . 
48 

49  . 

50,  51,  52 
53  . 
54 

55  . 

56 


3d  July,  1854 
I2th  January,  1855  ; 


6.  7 


33 


1st  August,  1856  : 
8th  Nov.  1856  : 


15th  Not.  1856: 


1,  2,  3,  4,  5,  6 

2,  3 

1  . 

2,  3 

10  . 


8th  August,  1857 : 

22 

Grant  op  Custouy  in  Lunacy — 

not  under  the  Great  Seal :  16  &  17  Vic.  c.  70,  8.  63 
death  of  idiot,  &c.,  found  so  by  inquisition  before 
jurisdiction  after 


Pasre 
330,  345 
.  345 

349 
.  350 

297 
.  298 

343 
.  296 
277,  346 
.  345 

290 
.  291 

352 
.  238 

239 
.  271 

295 
.  295 

284 
.  349 

335 
.  327 

350 
.  351 

362 
.  365 

298 
.  362 
346,  365 
.  341 

342 
.  296 

321 
.  314 

308 

.  44 
348  n. 

.  233 

238 

.  347 
348 

.  325 

325  n. 

.  301 

302 
.  302 
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Greenwich  Pensioner — 

Page 

insane:  19  Vic.  c.  15          .             .             .             .  217 

Guardian — 

non  compos  meniis,  cannot  be       .             .             .  20,  29 

on  behalf  of  party  idior,  &c.,  to  special  case         .             .  35 
appointed  instead  of  committee  of  lunatic  :  8  &  9  Vic.  c.  100,  s.  95  102 

guardian  in  lunacy  :  16  &  17  Vic.  c.  70,  s.  82      .              .  277 
Guardian  ad  Litem  of  Idiot,  etc. — 

who  appointed  to  be,  how,  and  when           .             .  39 — 44 

death  of              .....  43 

answer  of     .             .             .             .             .  .42 

service  of  copy  bill  on          .             .             .             .  42 

refusing  to  answer  in  suit             .              .              .  .43 

discharging  order  for  his  appointment   ...  43 

acts  of,  whom  they  bind              .             .             .  .44 

H. 

Habeas  Corpus — 

production  of  non  compos  mentis  defendant  in  action           .  37 

 principal  on  bail        .  .  39 

return  to,  on  application  of  de  facto  husband  of  alleged  lunatic  20 

application  for,  by  a  committee  of  the  person             .  .  355 

Heir — 

of  non  compos  mentis,  service  of  copy  decree  on  .  .  44 
expectant  of  an  idiot  &c,,  his  presence  in  lunacy:  16  &  17  Vic. 

c.  70,  s.  75             .             .             .                 273,  274,  275 

 ,  his  interest  in  lunacy       .  273,  311 

 attendance  for,  in  lunacy       .              .              .  277 

Hereditary  Insanity — 

how  far  recognised               ....  9 

Hospital  for  the  Reception  of  Lunatics — 

registry  of:  8  &  9  Vic.  c.  100,  s.  43     .             .             .  84 

non-registry  of,  s.  43                 .             .             .  .84 

notice  of  regulations  as  to  lunatics  in,  s.  43         .          .  84 

residence  in,  of  physician,  surgeon,  or  apothecary,  s.  43      .  84 

superintendent  and  medical  attendant  of,  ss.  43,  44     ,  .  84 

book  of  adinissions  kept  in,  s.  50          .              .              .  84 

entry  in  book  of  admission  of,  8.  51  ,  .  .85 
documents  sent  to  Commissioners  on  admitting  patient  into,  s.  52  • 

16  &  17  Vic.  c.  96,  8.  24                .             .             .  85,  126 

notice  of  escape  from  :  8  &  9  Vic.  c.  100,  s.  53          .  .  '  86 

 capture  of  patient  escaped  from,  s.  53     .              ,  86 

entry  and  notice  of  removal  or  discharge  of  patient  from,  s.  54  86 

 death  of  patient  in,  s.  54              .  .  86 

notice  of  cause  of  death  of  patient  in,  8.  54  .  .  86 
abuse,  ill-treatment,  or  neglect  of  patient  in,  a.  56:  16  &  17  Vic. 

c.  96,  8.  9              .            .            .             .  87,  121 
documents  to  be  furnished  on  request  of  patient  released  from  : 

8  &  9  Vic.  c.  100,  8.  56          .             .             .  87 

medical  visitation-book  kept  in,  s.  59    .             .             .  87 

case-book  kept  In,  s.  60               .              ,              ,  gg 

visits  of  Commissioners  to,  8.  61           ,              ,              .  89 

Visitors'  book  kept  in,  8.  66        .             ,             .  g2 
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Page 

patients'  book  kept  in,  s.  66  .  .  .92 

night  visits  to,  by  Commissioners  or  Visitors,  s.  71      .  .  93 

discharge  or  removal  from,  of  patient  not  a  pauper,  8S.  72,  73  94 

 pauper  patient,  s.  74  .  .  94 

 of  dangerous  patient,  s.  75      .  .  .  94 

transfer  of  dangerous  patients  to  asylum,  &c.,  from,  s.  75  .  94 

discharge  by  Commissioners  of  patient  in,  ss.  78,  81  .  95 
dietary  in,  of  pauper  patients,  s.  82       .  .  .  96 

information  &s  to  patients  in,  s.  84  .  .  .96 

admission  to  patients  in,  s.  85  .  .  .  97 

temporary  removal  for  benefit  of  health  of  patients  in,  8.  86  : 

18  &  19  Vic.  c.  105,  8.  17        .  .  .  97,  217 

annual  report  by  Commissioners  of  condition  of :  8  &  9  Vic. 

c.  100,  s.  88  :  16  &  17  Vic.  c.  96,  s.  32  .  .     98,  128 

inspection  of,  by  order  of  Lord  Chancellor  or  Secretary  of  State : 

8  &  9  Vic.  c.  100,  s.  113         .  .  .  .109 

order  and  certificate  for  reception  of  a  lunatic  not  pauper  into  : 

16  &  17  Vic.  c.  96,  ss.  4,  5  .  .  .  119,120 

 _____  of  pauper  lunatic  into,  s.  7     .  121 

statement  of  facts  in  certificate  for  reception  of  patient  into,  s.  10  122 
amendment  of  certificate  for  reception  of  patient  into,  s.  11  122 
who  may  not  sign  certificate  for  reception  of  patient  into,  s.  12  .  122 
notice  of  recovery  of  patient  in,  s.  19    .  .  -  124 

notice  to  coroner  of  death  of  palient  in,  s.  19  .  .  125 

removal  to  asylum,  &c.,  of  patient  not  pauper,  8.  20  .  125 

notice  of  dismissal  for  misconduct  of  nurse  or  attendant  in,  s.  26  127 
special  inquiry  into  condition  of  lunatic  or  alleged  lunatic  in,  s.  29  127 
regulations  of,  submitted  for  approval  to  Secretary  of  State,  s.  30  128 

 ,  copy  to  be  sent  to  Commissioners,  s.  30        .  128 

 hung  up  in  Visitors'  room,  s.  30  .  128 

maintenance  of  lunatic  wife  in  :  13  &  14  Vic.  c.  101,  s.  5  .  137 
confinement  of  pauper  in,  efi'ect  on  his  removeability   .  .  218 

House  Licensed  for  Reception  of  Lunatics. — See  Licence  Foa 
Houses,  etc. 

by  whom  licensed  :  8  &  9  Vic.  c.  100,  ss.  14,  17  .       75,  76 

additions  or  alterations  to,  s.  26    .  •  .  .79 

renewal  of  licence  of,  s.  29     .  •  .  • 

form  of  licence  of,  s.  30  .  •  •  .80 

in  borough,  consent  of  recorder  to  licence  of,  s.  31  .  80 

cost  of  hcence  of,  s.  32      .  .  •  • 

application  of  money  received  by  Commissioners  for  licence  of,  s.  33  80 
account  of  money  received  by  Commissioners  for  licence  of,  s.  34  80 
application  of  money  received  by  justices  for  licence  of,  s.  36  81 
account  of  money  received  by  justices  for  licence  of,  s.  37  .  81 

transfer  of  licence  of,  s.  39    .  .  •  •  ^1 

survivorship  of  licence  of,  8. 39        .  ■  •  .81 

substituted  licence  of,  s.  40  .  •  '  ^ ? 

revocation  of  licence  of,  ss.  41,  42  :  18  &  19  Vic.  c.  105,  s.  9    83,  214 
non-renewal  of  licence  of :  8  &  9  Vic.  c.  100,  8.  42  ;  18  &  19  Vic. 
105,  s.  9    .  .  •  •  '  „ 


notice  of'revocation  or  prohibition  of  renewal  of  licence  of :  8  &  9 

Vic.  c.  100,  s.  42  .  .  .  ■  OA 

illegal  to  keep  unlicensed,  8.  44     .  .  .  '  tl 

book  of  admissions  in,  s.  50  .  .  "  85 

entry  in  book  of  admission  of,  s.  51  .  •  .  oo 
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Page 

docaments  sent  to  Commissioners  and  Visitors  of  admitting  patients 

into,  s.  52  :  16  &  1  7  Vic.  c.  95,  s.  24  .  .     85,  126 

notice  of  escape  of  patient  from  :  8  &  9  Vic.  c.  100,  s.  53  .  86 

 capture  of  patient  escaped  from,  8.  53    .  .  86 

entry  and  notice  of  removal  or  disctiarge  of  patient  from,  s.  54  86 

 death  of  patient  in,  s.  54  .  .  86 

notice  of  cause  of  death  of  patient  in,  s.  55  .  •  86 

abase,  ill-treatment  or  neglect  of  patient  in,  s.  56  :  16  &  17  Vic. 

c.  96,  s.  9       .  .  .  .  .      87,  121 

documents  to  be  furnished  on  request  of  person  released  from  : 

8  &  9  Vic.  c.  100,  s.  56    .  .  .  .  87 

medical  attendance  of,  ss.  57,  58  .  .  .  .  87 

medical  visitation  book  to  be  kept  in,  s.  59  .  .  87 

case  book  to  be  kept  in,  s.  60      .  .  .  .88 

visits  of  Commissioners  in  Lunacy  to,  s.  61  .  .  89 

 Visitors  appointed  by  justices  to,  s.  62  .  ,  90 

Visitors'  book  to  be  kept  in,  s.  66        .  .  .  92 

patients'  book  to  be  kept  in,  s.  66  .  .  .92 

plan  of  bouse  to  be  hung  up  in  conspicuous  part  of,  s.  66  .  92 
night  visits  of  Commissioners  or  Visitors  to,  s.  71       .  .  93 

discbarge  or  removal  of  patient  (not  a  pauper)  from,  ss.  72,  73  94 

 pauper  patient  from,  s.  74       .  .  94 

  of  dangerous  patient  from,  s.  75  .  .  94 

transfer  of  dangerous  patient  to  asylum,  &c.,  from,  a.  75  94 
discbarge  by  Commissioners  of  patient  from,  ss.  76,  77  :  18  &  19 

Vic.  c.  105,  s.  9  .  .  .  .  94,  214 
 ■  Visitors  of  patient  from  :  8  &  9  Vic,  c.  100,  s.  78  ; 

18  &  19  Vic.  c.  105,  s.  9  .  .  .  .95,  214 
Visitors  may  not  discharge  certain  patients  in  :  8  &  9  Vic.  c.  100, 

8.  81        .  .  .  .  .  .95 

dietary  in,  of  pauper  patients,  ss.  82     .  .  .  96 

information  as  to  patients  in,  ss.  83,  84       .  .  .  96 

admission  to  patients  in,  s.  85  .  ..  .  97 

temporary  removal  for  benefit  of  health  of  patient  in,  s.  86  :  18  & 

19  Vic.  c.  105,  8.  9  .  .  .  .  97,  214 
annual  report  by  Commissioners  of  condition  of:  8  &  9  Vic.  c.  100, 

s.  88 ;  16  &  17  Vic.  c,  96,  s.  32       .  .  .     98,  128 

inspection  of,  by  order  of  Lord  Chancellor  or  Secretary  of  State : 

8  &  9  Vic.  c.  100,  8.  113         .  .  .  .109 

residence  in,  of  licensee  or  joint-licensee:  16  &  17  Vic.  c.  96, 

».  2    .  .  .  .  .  .119 

order  and  certificate  for  reception  of  boarder  not  lunatic  in,  ss.  4,  5 

119,  120 

 lunatic  not  pauper  into,  ss.  4,  5 

119,  120 


discharged  patient  or  friend  of  patient,  boarder  in,  8.  6         .  120 

orJer  and  certificate  for  reception  of  pauper  lunatic  into,  s.  7  121 
statement  of  facts  in  certificate  for  reception  of  patient  into, 

»•  10         •             •             .             .             .  .122 

amendment  of  certificate  for  reception  of  patient  into,  s.  11  .  122 

who  may  not  sign  certificate  for  reception  of  patient  into,  s.  12  .  122 

notice  of  recovery  of  patient  in,  8.  19    .              .              .  124 

notice  to  coroner  of  denh  of  patient  in,  a.  19              .  .  125 

removal  to  an  asylom,  &-:.,  of  patient  not  pauper  in,  8.  20    .  125 

notice  of  dismissal  for  misconduct  of  nurse  or  attendant  in,  s.  26  127 
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special  inquiry  into  condition  of  lunatic  or  alleged  lunatic  in,  s.  29  127 
regulations  by  Commissioners  in  Lunacy  for  government  of,  s.  31  128 
maintenance  of  lunatic  wife  in  :  13  &  14  Vic.  c.  101,  s.  5  .  137 
keeping  lunatics  in,  after  revocation  or  expiration  of  licence  :  18 

&  19  Vic.  c.  105,  s.  18  .  .  .  .  217 

confinement  in  of  pauper,  its  effect  on  his  removeability :  9  &  10 

Vic.  c.  66         .  .  .  .  .218 

relief  of  wife  or  child  of  lunatic  or  idiot  confined  in  :  7  &  8  Vic. 

c.  101       .  .  .  .  .  .  219 


I. 

Idiot. — See  Lunatic. 

definition  of          .              .  •              •              •  1 

how  recognised             .              .  .              .  .5 

cannot  be  witness                ....  28 

appearance  of,  in  action  at  law     ,  .             .  .29 

whether  party  to  suit  on  his  behalf  .              ...  31 

consent  of,  to  carnal  connection    .  .             .  .68 

chose  in  action  of               .  •             •             •       222  n. 

Idiotcy — 

how  manifested             .             .  •             .           .  5 

how  disproved       .              .  ,              •              •  ^ 

iLL-TttE  ATM  ENT  

of  idiot,  &c.,  in  house  licensed  &c.  :  8  &  9  Vic.  c.  100,     56  ; 
16  &  17  Vic.  c.  96,  s.  9  ;  16  &  17  Vic.  c.  97,  s.  123  . 

87,  121,  195 

 by  person  having  charge  of  him  :   16  &  17  Vic. 

c.  97,  s.  68  .  .  •  •  •  ^''1 

Implied —  i7  iq 

contract  by  idiot,  lunatic,  or  person  of  unsound  mind  .  17,  13 
Imprisonment —  _ 

of  person  as  insane  :  8  &  9  Vic.  c.  100,  s.  56  .  •     ^'  . 

Improvement— 

in  lunacy,  of  lands  of  idiot,  &c.  .  .  •    olA,  aio 

India —  ,    •  . 

removal  from,  of  prisoner  of  unsound  mind  charged  with  crime : 
14  &  15  Vic.  c.  81,  ss.  1—4  .  •  • 
 of  idiot,  &c.,  to  whom  guardian,  &c.,  appointed, 

s.  5  .         .  .  .  •  • 

lunacy  orders  in,  when  effectual  in  England,  s.  7  .  • 
Indorsement —  „ 
of  bill  by  now  cojn/jos  »we«<!*  void        .  •  - 

Infant —  „,« 
next  of  kin,  guardian  in  lunacy  of:  16  &  17  Vic.  c.  70,  s.  8i 

Information —  „  „, 

on  behalf  of  non  compos  mentis  .             •             .       isu,  ox 

Inquiry  in  Lunacy  as  to  Idiotcy  etc. — 

agreement  to  present  petition  for  .             •  • 

petition,  to  Lord  Chancellor  for  .              .  • 

.  ,  who  may  present            .  .             •  • 

 ,  form  of    .              .  .             •  '241 

 ,  prolixity  of      .             .  •             •             '  ^3 

 ,  notice  of  presentation  of  .             •  ' 
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petition,  evidence  in  support  of 
how  presented 


— ,  where  filed 
— ,  service  of 
— ,  pre-audience  of 
— ,  caveat  against  order  on 
— ,  proceedings  on  hearing  of 

when  set  down  for  hearing  in  Court 


when  before  a  jury 

on  report  of  Commissioners  in  Lunacy 
order  for,  when  proper  on  petition 
drawing  up  order  for 
carriage  of 
who  conduct 

who  names  day  and  place  of 
who  summons  jury  on 
before  a  Master 
certificate  of  Master  on 
before  jury,  witnesses,  how  summoned 
notice  of,  to  the  alleged  idiot  &c. 
production  at,  of  the  alleged  idiot  Sic. 
where  it  should  be  executed 
must  be  taken  openly 
order  of  proceedings  at 
who  summoned  as  jurors  at 
payment  of  jurors  at 
compelling  attendance  of  jurors  at 
presence  of  alleged  idiot  &c.,  at 
inspection  of  alleged  idiot  &c.,  at 
production  of  alleged  idiot  &c.,  at 
protection  of  alleged  idiot  &c.,  pending 
opposition  by  alleged  idiot  &c.,  to 
who  may  attend 
whether  retrospective 
reason  of  retrospective  inquiry 
is  in  theory  an  ex  parte  proceeding 
power  of  Master  or  Commissioners  at 
terms  of  finding  on 
validity  of  inquisition  filed  thereon 
inqaisition  filed  thereon  may  be  quashed 
adjournment  of,  if  alleged  lunatic,  &c 

interval 
form  of  inquisition  at 
return  of  inquisition  at 
delay  in  execution  of 
costs  of  obtaining  and  prosecuting 

 opposing  . 

traverse  of  . 
meliun  inquirendum  on 
iNauisiTTo:-;  IV  Lunacy — 

bow  far  evidence  of  facts  thereby  found 

solicitor's  claim  for  costs  of 

removal  of  alleged  lunatic  in  order  to  defeat 

terms  of       .  . 

effect  of  filing 


for 
,  in 


insufficiency 
enjoyment 


Page 
.  244 
244 
.  244 
244 
.  244 
244 
244,  245 
246 
245,  246,  250 
246 

247,  248 
248 

.  248 

248,  249 
.  250 

250 
.  250 
251 
.  251 
251 
.  251 

251,  252 
.  252 

252,  256 
.  253 

253 
.  253 
253 
.  253 
253 
.  253 
253 
.  254 
254 
.  255 
255 
.  255 
255,  256 
.  256 
256 

of  lucid 

.  256 
256,  257  n. 
.  256 
258 
259,  260 
259,  260 
261—270 
269 

9, 10,  260 
.  18 
240  n. 
255,  256 
256 
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P»f?e 

form  of        .  .  .  .  .       256,  257  n. 

return  of  .....  256 

quashing       ......  257 

proceeding  after  quashing      ....  257 

giving  force  to,  in  Ireland  .  .  ,  .257 

loss  of   .  .  .  .  .  .  258 

not  after  death  of  the  alleged  idiot,  &c.        .  .  .  258 

effect  of  inquisition  finding  idiotcy        .  .  .  258 

 ,  &c.         .  .  .  259 

traverse  of  ....  .  261—270 

melius  inquirendum  on  ....  269 

Irish     ......  409 

Indian  ......  411 

Insanity. — S'ee  Lunacy;  Lunatic;  Supervening  Insanity. 

evidence  of  ....  .       5 — 10 

great  feature  of  .  .  .  .  .6 

its  approach,  how  notified  ....  7 
its  connection  with  bodily  health  .  .  .9 

false  and  malicious  allegation  of        .  .  .  .  10 

supervening  on  covenant  to  execute  a  power  charging  land  .  15 
notice  of    .  .  .  .  .  14,  15,  17 

inquiry  into  ......  240 

Insolvent  Debtors  Act — 

debtor  lunatic  or  of  unsound  mind  .  .  .32 

Intent — 

definition  of  .  .  .  .  .45 

Interest — 

committee  of  estate  to  keep  down  .  .  .  328 

Inventory — 

in  lunacy  of  furniture,  40  G.  O.  7th  Nov.,  1853   .  .  327 

Investment — 

of  monies  in  lunacy  326 
Ireland — 

inquisition  or  supersedeas  in  :  16  &  17  Vic.  c.  70,  s.  52  .  363 
Issue — 

trying  validity  of  deeds  over-reached  by  inquisition,  form  of  .  15 
devisavit  vel  non    .  .  .  •  .      22,  23 

as  to  sanity,  in  Chancery  suit       .  .  ■  .  •  390 

form  of  issue  as  to  sanity,  in  Chancery  suit  .  .  390 


J. 

Judge — 

non  compos  mentis 

Jurisdiction — 

of  Lord  Chancellor  &c.,  under  sign  manual 

 ,  after  grant  of  custody 

 over  solicitor  in  lunacy 

Jury — 

on  inquiry  as  to  idiotcy,  &c. 
demand  of  . 

return  of  .  .  • 

number  of  . 

how  summoned     .  . 


.  29 

.  224,  225 
.  302 
332 


.  243,  246 
.  245 
245 
.  250 
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calling  over  panel  of  ...  ,  262 

sffearing  of    .  .  .  .  .  .252 

charge  of  Master  or  CommissioQer  to    .  .  .   252,  253 

from  what  list  takea     .....  253 

compensation  of    .  .  .  ,  ,  253 

dinners  not  allowed  to    .  .  .  ,  ,  253 

•  •  .  .*.'.'  253 

inspection  of  alleged  idiot  &c.,  by  ...  253 

production  of  alleged  idiot  &c.  to         .  ,  ,  253 

at  trial  on  traverse  of  inquisition  in  lunacy  .  ,  .  266 


Land-Tax— 

redemption  of,  in  lunacy  ....  306 
Lease — 

disposition  of,  by  committee  of  estate  :  16  &  17  Vic.  c.  70,  s.  127  308 
ofland  by  committee  of  estate,  s.  129  :  18  &  19  Vic.  c.  13,  s.  1  320,  321 
of  mme  or  quarry  open  by  committee  of  estate:  16  &  17  Vic  c  70 

^-  •  •  •  .  .  .'324 

 open  by  committee  of  estate,  ss.  131,  132   324,  325 

execution  by  committee  of  estate  of  leasing  power,  s.  133    .  315 

surrender   to   and  grant  by  committee  of  estate  of,  ss.  134, 

•  •  •  •  .  .   315,  316 

 —  by  and  grant  to  committee  of  estate  of,  ss.  113,  114,  115  323 

proceedings  by  committee  of  estate  on  granting    .  .   321  322 

validity  of,  if  granted  pursuant  to,  s.  139      .  ,  316 

proposal  in  lunacy  as  to  letting,  s.  69    .  .      '        .       '  345 

Legal  Personal  Representative — 

found  lunatic  or  mentally  infirm,  transfer  of  stock  or  chose  in 
action  :  13  &  14  Vic.  c.  60,  ss.  6,  26,  27  .  394  396 

Legal  Visitor  of  Lunatics —  '  ' 

tenure  of  office  of:  16  &  17  Vic.  c.  70,  s.  16 

who  is  now  .... 

by  whom  appointed  and  how  :  16  &  17  Vic.  c.  70,  s.  16 

qualification  for  office  of,  ibid. 

diiqualification  for  office  of,  s.  18 

what  shall  vacate  office  of,  ibid. 

salary  of  present  legal  visitor,  g.  19 

— ;          future  legal  visitor,  ibid. 

guidance  and  direction  of,  s.  20 

substitute  of,  g.  21 

allowan  e  for  expenses  of,  g,  24 

visiting  duty  of  future,  g.  105 

regulation  of  visits  of,  ibid. 

reports  of,  93.  106,  107 

dpstrnction  of  reports  of,  g.  107 

Master,  in  Lunacy  to  furnish  certain  information  to:  1  G.  O. 
12tb  Jan.  1855 
Lkgateb — 

non  ompot  mentis 
LtcENCE  for  House  tok  Reception  of  Lunatics'— 

07  whom  and  when  granted  :  8  &  9  Vic.  c.  100,  sg.  14,  17 

mode  of  application  for,  sg.  24,  27 


230 

230  n. 
231 

.  231 
231 

.  231 
231 

.  231 
231 
231 
232 
232 
232 
233 
233 

233 

25 


2  a 


75,  70 
78,  79 
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Licence  for  House  for  Reception  of  Lunatics — continued. 

sending  copy  of,  to  Commissioners  in  Lunacy,  s.  28 
application  for  renewal  of,  s.  29 
form  and  duration  of,  s.  30 
consent  of  recorder  to,  s.  31  . 
costs  of,  s.  32  . 
application  of  monies  received  for,  ss.  33,  36 
transfer  of,  ss.  39,  40  . 
revocation  of,  ss.  41,  42 
inspection  of,  under  14  &  15  Vic.  c.  99 
for  several  houses  :  16  &  17  Vic.  c.  96,  s.  1 
residence  of  applicant  for,  s.  2     .  . 
Lien — 

in  lunacy  of  committee  of  estate  and  of  his  solicitor 
Limitations — 

Statute  of,  as  regards  idiots,  &c. 
Living — 

sequestration  of  living  of  lunatic  or  person  of  unsound 
Lords  Justices. — See  Chancellor. 
powers  of,  in  lunacy 

jurisdiction  of,  in  lunacy,  under  Trustee  Acts 
Lucid  Interval — 
what  it  is  . 

evidence  of  .  .  • 

lunatic,  &c.,  found  so  by  inquisition,  cannot  marry  in 
Lunacy. — See  Insanity  and  Supervening  Insanity. 
definition  of  . 

legal  test  of  ... 
evidence  of  .  .      _  • 

difference  between  it  and  eccentricity 
is  not  sickness  within  9  &  10  Vic.  c.  99,  s.  4 
groundless  allegation  of 
Lunatic — 

who  is  .  .  •  • 

how  identified 
eccentric  is  not  . 
domicil  of 
maintenance  of 
civil  incapacity  of 
civil  responsibility  of 
criminal  responsibility  of 
feoffment  of 
deed  of 
notice  to  . 
demand  on 

trial  of         .  •  •  • 

Ulegal  confinement  of :  8  &  9  Vic.  c.  100,  s.  93 
appearance  for,  in  suit  . 
defence  of,  in  suit  or  on  petition 
service  on,  in  civil  action 
arrest  of,  for  debt 

no  provision  for,  in  protection  statutes 
execution  on  property  of 
sequestration  of  living  of 
dangerous 
guardian 
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trustee                .             .             .             •             •  317 

cestui  que  trust            ....  385,  392 

plaintiff  in  Chancery            ....  30 

mortgagee     ....  .  392 

prisoner  .  .  .  •  .59 

in  royaJ  navy  or  marines             .             .             .  .136 

Chelsea  or  Greenwich  pensioner :  19  Vic.  c.  15       .  .  217 
wandering:  16  &  17  Vic.  c.  97,  s.  68  .             .  .170 

not  properly  taken  care  of,  ibid.                .             .  .170 

cruelly  treated,  ibid.  .  .  .  .170 

agent           .              .              .              .              .  .27 

executor               .....  23,  27 

administrator .....  23,  26 

testator                .             .             .             .             .  21,  23 

bidder  at  auction          .             .             .             .  .19 

cestui  que  trust                 .             .             .             .  18,  25 

devisee         .             .             .             .             .  .27 

legatee               .             .           •  .             .             .  25,  27 

voter            .              .              .              .              .  .28 

debtor               .....  32 

partner:  16  &  17  Vic.  c.  70,  s.  123           .             .  34,  339 

judge    ......  29 

arbitrator      .             .             .             .             .  .29 

witness                .....  28 

clergyman     .             .             .             .             .  .29 

bishop                 .             .             .             .      •       .  28 

archbishop     .              .              .              .              .  .28 

employer             .....  27 

parish  apprentice         .             .             .             .  .30 

member  of  Parliament          .             .             .             .  28 

bankrupt       .             .             .             .             .  .27 

party  to  suit  .  .  .  .  .30 

party  to  special  case      .             .             .             .  .35 

defendant  in  civil  action       ....  36 

in  contempt  .              .              .              .              .  .44 

iosolvent  debtor    .....  32 

information  on  behalf  of             .             .             .  30,  31 

ne  eorea/ on  behalf  of           ....  31 

limitation  of  appeal  by,  after  mental  recovery             .  .  31 

respect  in  lunacy  to  wishes  of              .             .             .  279 

lord  of  a  manor          .             .             .  •    .        .  .  337 

copyhold  tenant :  16  &  17  Vic.  c.  70,  ss.  108—112  337,  338 

by  foreign  adjudication         ....  408 

found  80  by  inquisition  in  India:  14  &  15  Vic.  c.  81  411 
visitor  of  charity          .....  337 

custody  of  body  and  estate  of              .              .              .  222 

removal  of,  to  defeat  inquisition                .             .  240  n. 

fraudulent  marriage  with                     .              ,              .  138 

procuring  execution  of  conveyance  or  devise  by           .  .  138 

production  of,  on  habean  corpus           ...  38 
access  to       .             .             .             .             .193,  248,  354 

leave  to  take  abroad  lanatic  &c.,  found  so  by  inquisition  .  355 
proceeding  to  bring  within  jurisdiction  idiot  &c.,  found  so  by 

inquisition         .....  355 
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McNaghten's  Case — 

opinions  of  judges  in  .  .  .  .       46 — 56 

Maintenance — 

obligation  to  maintain  relative  idiot  &c.,  16  &  17  Vic.  c.  97,  ss. 

5,  105      .  .  .  .  68,  189,  285,  386 

breach  of  undertaking  to  maintain  idiot  &c.       .  .       68,  104 

of  lunatic  cestui  que  trust  ....  385 

'  in  asylum,  &c.,  if  he  has  property  :  16  &  17  Vic. 

c.  97,  88.  94,  104  ...  .     181,  188 

of  pauper  lunatic  in  asylum  &c.,  until  his  settlement  ascertained, 

88.  95,  118       .  .  .  .  182,  193 

order  for,  against  parish  if  lunatic  sent  to  asylum  &c.,  ss.  96,  97, 

100,  101,  118  .  .  .  .    183,  186,  193 
 ,  against  county  if  pauper  lunatic  in  asylum  &c.,  ss.  98, 

100,  101,  118  ...  184,  186,  193 

reimbursement  of,  to  county  if  pauper  lunatic  in  asylum  &c., 

ss.  99,  100       .  .  .  .  .    185,  186 

of  irremoveable  pauper  lunatic  sent  to  asylum  &c.,  ss.  102,  118 

186,  193 

of  lunatic  sent  to  asylum  &c.  by  parish  without  order,  s.  103  188 
appeal  from  order  of,  under  Lunatic  Asylum  Acts,  s.  106     .  189 
inquiry  in  lunacy  as  to  past  maintenance  of  idiot  &c. ;  11  G.  O. 
7th  Nov.  1853  .....  285 

inquiry  in  lunacy  as  to  future  maintenance  of  idiot  &c.,  ibid.  286 
measure  of  allowance  in  lunacy  for  maintenance  of  idiot  &c.  286 
funds  applicable  in  lunacy  for  maintenance  of  idiot  ikc.  287 — 289 

purchase  of  annuity  for  maintenance  of  idiot  &c.  .  288 

of  idiot  &c.,  without  grant  of  custody  of  his  estate  :  16  &  17  Vic. 
c.  70,  8.  120      .  .  .  .  .  289 

temporary  maintenance  of  idiot  &c.  found  so  by  inquisition, 
8.  121       .  .  .  .  .  .  301 

maintenance  in  lunacy  of  family  of  idiot  &c.  found  so  by  inquisi- 
tion .  .  .  .  .  .332 

how  committee  of  estate  should  pay  allowance  for  .  335 

savings  out  of  maintenance  allowance  in  lunacy  .  .  358 

account  of  expenditure  of  maintenance  allowance  in  lunacy  358 
Management  of  the  Estate  of  an  Idiot  etc.  found  so  by 
Inquisition. — See  Estate  of  Idiot  etc.  found  so  by  In- 


quisition. 

who  conducts          .             •             .             .             .  303 

how  it  is  conducted  .....  303 

who  takes  part  in    .             .             .             .             ,  236 

mistake  in       .  .             .             .             .             .  303 

extraordinary  step  in             ...             .  327 


charges  of,  how  defrayed  ....  235 

Marines — 

persons  insane  or  lunatic  in  Royal  Marines  .  136,  and  see  Errata. 

Market  Overt — 

sale  in,  binds  non  compos  mentis    .  ,  ,  .19 

Marriage — 

followed  by  immediate  suicide  of  husband  .  .  9 

settlement  of  person  of  unsound  mind  .  .  .15 

non  compos  7He«<iA' cannot  contract  .  .  .  19, 335  n. 

of  non  compos  mentis,  declared  void  only  by  Ecclesiastical  Court  19 
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how  marriage  of  non  compos  mentis  questioned      .  .  1!^ 

not  affected  by  supervening  insanity  of  husband  or  wife  .  19 

Marriage  Act  .....  20 

fraudulent,  with  lunatic  or  person  of  unsound  mind      .  ■  138 

of  idiot  &c.,  found  so  by  inquisition       .  .  .       335  n. 

Masters  in  Lunacy — 

number  of:  8  &  9  Vie.  c.  100,  8.  2 ;  16  &  17  Vic.  c.  70,  8.  6      71,  226 
rank  of,  ibid.  .  .  .  .  .71,  226 

tenure  of  office  of,  ibid   .....  226 


226  n. 
,  226 
226 
.  226 

7,  8,  11  .   227,  230 
227 

228 
.  230 

230 
.  23 

230 
.  231 

8.  20  .  231 
s.  98;  16  &  17  Vic, 

103,  232 


who  are,  ibid. 

by  whom  to  be  appointed,  ibid. 
qualification  of,  ibid. 
oath  of,  ibid.  . 

general  powers,  duties,  and  authorities  of,  ss. 
references  to,  s.  8 
joint  and  several  powers  of,  s.  9 
salaries  of,  s.  12 
pensions  of,  ibid, 
removal  of,  for  infirmity,  s.  13 
officers'  clerks  and  messengers  of,  s.  15  . 
are  ex  officio  visitors  of  lunatics,  s.  17 
as  visitors  of  lunatics  are  subject  to  a  board, 
allowances  for  expenses  of :  8  &  9  Vic.  c.  100. 

c.  70,  ss.  24,  25  .  .  ' 

should  inform  visitors  of  fortune  and  maintenance  allowance  of 

every  lunatic  :  1  G.  O.  12th  Jan.  1855  .  .  2.33 

entertain  no  questions  of  law  in  management  of  lunatic's  estate  234 
take  not  whole  direction  of  lunatic's  property       .  .  234 

duties  of,  as  to  percentage  on  incomes  of  lunatics:  16  &  17  Vic. 

c.  70, 8.27    .  .  .  .  .  .  235 

 29—32  G.  0.  7th  Nov.  1853        .  .  239 

reference  to,  of  scandal  .....  242 
inquiry  as  to  idiotcy,  &c.,  conducted  by  .  .  .  248 

form  of  general  commission  to       .  .  .  .  249 

inquiry  as  to  idiotcy,  &c.,  by,  without  a  jury         .  .    250,  251 

witnesses  on  inquiry  as  to  idiotcy,  &c.,  summoned  by    .  .  251 

powers  of  Commissioners  under  writs  de  lunalico  inquirendo 

given  to  .....  251 

duties  of,  at  inquiry  as  to  idiotcy,  &c.  .  .    250,  252,  253 

powers  of,  immediately  after  inquisition  .  .  .  270 

advertisements  by  :  16  &  17  Vic.  c.  70,  B.  61  .  .  271 

Inquiries  by,  as  to  dealings  prior  to  inquisition  :  12  G.  0.  7th  Nov. 

1853     ......  344 

inquiry  by,  as  to  debts  :  13  G.  0.  7th  Nov.  1853         .  .  345 

states  of  facts  and  proposals  to:  14  G.  0.  7th  Nov.  1863      .  345,  271 
evidence  before  :  16  &  17  Vic.  c.  70,  ss.  55—60  .         271 — 273 

witnesses  sworn  by,  s.  56        .  .  .  .  271 

attendance  of  persons  in  office  of:  22  &  23  G.  O.  7th  Nov.  1863  277,  345 
consolidation  of  proceedings  before  :  16  &  17  Vic.  c.  70,  s.  83  277 
attendance  for  next  of  kin  or  heir  before       .  .  277,  S-IS 

guardian  In  lunacy  of  next  of  kin  appointed  by,  s.  82  .  277 

receiver  may  be  appointed  by        .  .  .  .  284 

special  reports  of,  s.  00;  24  G.  0.  7th  Nov.  1853  .  290 

separate  report  of :  24  G.  O.  7th  .\ov.  I S-W    .  .  .  200 

form  of  documents  Issued  bv  :  16  &  17  Vic.  c.  70,  b.  91  •  26  G,  0 

7th  Nov.  18.53      ,        '     .  .  .  .  291 
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objections  to  draft  report  of:  16  &  17  Vic.  e.  70,  s.  93  .             .  ^291 

confirmation  of  report  of,  ss.  95 — 97      .             .             .  292 

objections  to  confirmation  of  report  of,  s.  94               .             .  293 

communication  to,  of  order  in  lunacy,  s.  99  ,  "  .  294 
inquiry  by,  as  to  appointing  new  coramitteo  of  estate:  21  G.  O. 

7  th  Nov.  1853  .  ,  .  ..  .  295 
approval  by,  of  secretary  &f  committee  of  estate :  16  &  17  Vic. 

c.  70,  8.  62  ,             .             .             .             .             .  296 

report  by,  as  to  temporary  nature  of  insanity,  9.  121           ,  301 

form  of  allowance  by,  of  accounts  of  committees  and  receivers,  s.  67  349 
fix  periods  at  which  committee  of  estate  shall  account :  15  G.  0. 

7th  Nov,  1853      .             .             ,             .             .  349 

take  and  pass  periodical  accounts  of  committee  of  estate,  ibid.  .  349 
or  dispense  with  accounts  of  committee  of  estate  vacating  office: 

41  G.  0.  7th  Nov.  1853              .             .          '  .  360 
■  ■  '  on  his  death  : 

42  G.  O.  7th  Nov.  1853       .  .  ,  .  351 
certify  balances  due  from  or  to  committees:  16  G.  O.  7th  Nov. 

1853     ......  350 

may  disallow  salary  of  committee  of  estate:  17  G.  0.  7th  Nov.  1853  350 
may  charge  committee  of  estate  with  interest  on  balance  or  cash 

in  his  hands  .....  351 

may  makejust  allowances  to  committee  of  estate:  15  G.  0.  7th  Nov. 

1863     ......  349 

may  submit  special  items  in  committee's  or  receiver's  account  to 

Lord  Chancellor  :  16  &  17  Vic.  c.  70,  s.  68  .  .  351 

settles  assurances  of  estate  of  idiot,  &c.,  found  so  by  inquisition,  54 

and  56  G.  O.  7th  Nov.  1853  .  .  .    308,  321 

practice  as  to  settling  leases  in  office  of         .  .  .  323 

inquiry  by,  as  to  debts  of  idiot,  &c.,  found  so  by  inquisition  :  13 

G.  O.  7th  Nov.  1853  ....    330, 345 

documents  belonging  to  idiot  &c.,  to  be  deposited  in  office  of  .  354 
inquiry  by,  as  to  afiairs  generally  of  idiot  &c.,  found  so  by  inquisi- 
tion :  14  G.  O.  7th  Nov.  1853  ;'l6  &  17  Vic.  c.  70,  ss.  69—74  345,  846 
may  permit  any  person  to  attend  him  in  a  particular  lunacy  :  22 

G.  O.  7  th  Nov.  1853  .  .  .  .  346 

may  direct  joint  or  separate  appearance  in  lunacy  :  23  G.  0. 

7th  Nov.  1853  .  .  .  .  346  a. 
 times,  &c.,  of  proceeding  before  them  :  16  &  17  Vic. 

c.  70,  s.  86  ,  .  .  .  .      346  b. 

may  inquire  into  delay  in  certain  proceedings,  s.  87       .  346  b. 

may  disallow  costs  in  certain  proceedings,  s.  88     .  .      346  b. 

costs  of  attendance  of  counsel  before,  s.  88     ,  .  346  h. 

proceedings  by,  on  death  of  idiot,  &c.,  found  so  by  inquisition  364,  365 
inquiry  by,  as  to  foreign  adjudication  of  idiotcy,  &c.,  s.  85  .  409 
Maxims— 

no  person  can,  in  a  civil  cause,  stultify  himself 
actus  Dei  nemini  facit  injuriam 

ignnrantia  juris,  quod  guisque  scire  tenetur,  neminem  excusat 
Medical  Attendant — 

at  house  licensed  for  reception  of  lunatics,  necessity  of :  8  &  9  Vic, 

c.  100,  s.  57  . 
when  he  should  reside  there,  s.  57  . 

his  duty  as  to  the  book  of  admissions  at  house  licensed  &c.,  s.  51 
 medical  visitation  book  at  house  licensed  &c. 
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his  duty  as  to  the  case  book  at  house  licensed  &c.,  s.  60        .  88 

 on  death  of  patient  in  bouse  licensed  &c.,  s.  55  .  86 

his  certificate  as  to  dangerous  patient  in  house  licensed  &c.,  s.  75  94 
his  protest  against  discharge  of  patient  in  house  licensed  &c.,  8.79  95 
at  hospital  registered  for  reception  of  lunatics,  necessity  of,  s.  43  84 
is  superintendent  of  hospital,  s.  43  .  .  .84 

his  duty  as  to  the  book  of  admissions  in  hospital,  s.  61         .  85 

 medical  visitation  book  in  hospital,  s,  69  .  87 

 as  to  the  case  book  iu  hospital,  s.  60         .  88 

 on  death  of  patient  in  hospital,  s.  65  .  .  86 

his  certificate  as  to  dangerous  patient  in  hospital,  s.  75  .  94 
his  protest  against  discharge  of  patient  in  hospital,  s.  79  .  95 

Medicai,  Certificate — 

for  charge  of  a  single  idiot  &c.:  8  &  9  Vic.  e,  100,  s.  90;  16  &  17 

Vic.  c.  96,  s.  8      .  .  .  .  .     98,  121 

for  reception  of  a  pauper  idiot  &c.,  into  a  house  licensed,  or  hos- 
pital:  16  &  17  Vic.  c.  96,  s.  4    .  .  .  .119 

 an  idiot  &c.,  not  a  pauper,  into  a  house  licensed 

or  hospital,  s.  7    .  .  .  .  .  121 

 ,  for  reception  into  house  licensed  or 

hospital,  what  it  shall  specify  :  16  &  17  Vic.  c.  96,  s.  10         .  122 

— ^—  ,  who  may  not  sign  it :  8  &  9  Vic. 

c  100,  8.  23;  16  &  17  Vic.  c.  96,  s.  12  .  .  122 

 ,  amendment  of:  16  &  17  Vic.  c.  96, 

8.  11  .  .  .  .  .  .  122 

 ,  false  statement  in,  s.  13        .  123 

 ,  force  of:  8  &  9  Vic.  c.  100,  s.  87  .  97 

 ,  copy  of,  to  Commissioners  and  Visi- 
tors in  Lunacy,  s.  52  .  .  .  .  85 

 ,  production  of,  to  Commissioners 

and  Visitors,  s.  65       .  .  .  .  .91 

pleadable, ».  99        .  .  .  .  .104 

for  reception  of  a  pauper  idiot  &c.,  into  an  asylum  :  16  &  17  Vic. 
c.  97,  8. 67   .  .  .  .  .  .  168 

 an  idiot  &c.,  not  pauper,  into  an  asylum,  s.  74  174 

 a  wandering  idiot  &c.,  into  an  asylum,  house 

licensed,  or  hospital,  s.  68         .  .  .  .  170 

for  reception  into  an  asylum,  what  it  shall  specify,  s.  75       .  417 

 ,  who  may  not  sign  it,  s.  76  .175 

 ,  amendment  of,  s.  87  .  179 

 ,  false  statements  iu,  s.  122  .  194 

 ,  when  conclusive,  s.  67  .  170 

Medical  Jour.vai. — 

at  asylum  :  16  &  17  Vic.  c.  97,  8.  90  .  .  .180 

of  single  lunatic  patient :  16  Ac  17  Vic.  c,  96,  8.  14  .  123 

Medical  Mb.v — 

opinions  of,  in  ca'es  of  alleged  insanity        .  .  .10 

evidence  of,  as  to  mental  condition  of  prisoner  on  trial         .  49 
visits  by,  to  .tingle  lunatic  patients:  10  &  17  Vic.  c.  90,  s.  14      .  123 
Medical  Visitohs  op  Lu.vatics— 

how  many  :  10  &  17  Vic.  c.  70,  8.  10     .  .  .  230 

tenure  of  office  of,  iOid.  .....  230 

who  are    .  .  .  .  .  .      230  n. 

by  whom  appointed,  and  how  :  10  &  17  Vic.  c.  70,  s.  16  .  231 

qualification  for,  ibid.  ....  231 

who  ineligible  to  be,  8.  18  .  .  .  .  231 
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what  shall  vacate  the  o&ce  of,  ibid.        .  .  .  231 

salaries  of,  ss.  19,  25      .  .  .  .  231,  232 

guidance  and  direction  of,  s.  20  .  .  .  231 

substitutes  of,  s.  21         .  .  .  .  .  231 

allowances  for  expenses  of,  ss.  24,  25      .  .  .  232 

visiting  duties  of,  s.  105;  2  G.  0. 12  Jan.  1855  .       232,  233 

regulation  of  visits  of,  ibid.  ....  232 

reports  of:  16  &  17  Vic.  c.  70,  ss.  106, 107;  6G.0. 12  Jan.  1855  233,234 
destruction  of  reports  of:  16  &  17  Vic.  c.  70,  s.  107  .  233 

to  be  informed  of  every  lunatic,  1  G.  O.  12th  Jan.  1855  .  233 

special  reports  of,  3  G.  0.  12th  Jan.  1865  .  .  234 

Melius  Inquirendum — 

on  inquisition  in  lunacy  .....  269 

Member  of  Parliament — 

non  compos  mentis  .....  28 
vote  for,  by  committee  of  estate     ....  321 

Mine — 

leasing  of,  in  lunacy  :  16  &  17  Vic.  c.  70,  ss.  130—132  .  324,325 
Mortgage — 

by  lunatic  or  person  of  unsound  mind  .  .  14,  15 

in  lunacy,  for  debts,  maintenance  &c.  of  idiot  &c. :  16  &  17  Vic. 
c.  70,  ss.  116,  117,  119,  139  .  .    307,309,313,  316 

 ,  for  improvement  of  land  of  idiot  &c.,  ss.  118,  119,  139 

313,  316 

 ,  settlement  of  mortgage  deed  :  55  G.  O.  7th  Nov.  1853  314 

performance  in  lunacy  of  contract  by  idiot  &c.,  to  mortgage : 

10  &  17  Vic.  c.  70,  s.  122    ....  315 
when  a  proper  investment  in  lunacy  .  .  .  326 

Mortgagee — 

found  lunatic  or  mentally  infirm  .  .  .  392 

conveyance  of  estate' of :  13  &  14  Vic.  c.  60,  ss.  3,  20,  28 

392,  395,  396 

— ■  contingent  right  of,  s.  4  .  .  3SI4 

 transfer  of  stock  of,  s.  5    .  .  .  394 

costs  arising  from  insanity  of  mortgagee  .  .    601,  502 

N. 

Navy — 

persons  insane  or  lunatic  in  royal  navy  136,  and  see  Errata 

Ne  Exeat — 

on  behalf  of  a  creditor  lunatic  or  of  unsound  mind     .  .  31 

Neglect — 

idiot  &c.,  suffering  from  :  8  &  9  Vic.  c.  100,  s.  56;  16  &  17  Vic. 

c.  96,  s.  9;  16  &  17  Vic.  c.  97,  s.  123       .  .      87,121,  195 

asylum  for  idiot  &c.,  neglected  :  16  &  17  Vic.  c.  97,  s.  68  .  170 
Necessaries — 

supplied  to  non  compos  mentis       .  .  .  17,  18 

assumpsit  for,  against  non  compos  mentis  .  .  37 

Next  op  Kin — 

expectant  of  idiot  &c.,  his  presence  desirable  after  inquisition  in 

lunacy  :  16  &  17  Vic.  c.  70,  s.  75  .  .     273,  274,  275 

 ,  has  no  interest  as  such      .  .    273,  31 1 

 ,  stop  order  by  assignee  of        .     273,  274,  341 

•  ,  attendance  of,  in  lunacy :  16  &  17  Vic. 

c.  70,  88.  80,  81  ...  276,  277,  349 
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Ji'ext  op  Ki:!;— continued. 

Psfte 

inquiry  as  to,  in  lunacy,  il/id.  ss.  76 — 78         .  .         276,  276 

guardian  in  lunacy  of  infant  next  of  kin  :  16  &  17  Vic.  c.  70, 8.  82  277 
NoN  Compos  Mentis — 

meaning  and  extent  of  the  phrase  ...  2 

Xox  EST  Factum — 

mental  infirmity  given  in  evidence  under  plea  of  .  .12 
Notice — 

of  insanity  .  .  .  .  .       14,  15 

general  reputation  not  notice  of  insanity       .  .  .17 

to  non  compos  mentit  ....  28 


0. 

Opfice  Copt — 

of  order  in  lunacy  :  16  &  17  Vic.  c.  70,  s.  100  .  .  294 

of  proceedings  in  lunacy ;  3  G.  O.  July,  1854j  G.  0.  8th  Nov! 

^^^^  •  •  .  .  .    347,  348 

Opikioxs — 

as  to  the  state  of  a  mind,  their  weight  .  .  .8 

how  opinions  of  medical  men  should  be  taken      .      '  .10 
medical  opinions  as  to  the  state  of  mind  of  a  criminal  on  trial     .  49 
Order — 

of  Commissioners,  9th  January,  1846  .  .  89 

Order  in  Lunacy.— S'ee  General  Orders. 

statements  in  :  16  &  17  Vic.  c.  70,  s.  98  ,  .  293 

communication  of,  to  Masters  in  Lunacy  ;  16  &  17  Vic.  c.  70. 

8.99  .  .  .  ,  .  ,  294 

entry  of:  16  &  17  Vic.  c.  70,  8.  100  .  '  .  '  .  '  294 
office  copy  of,  ibid.         ,  .  .  _       '      _  2y4 

when  binding  on  Accountant-General,  Bank  of  England,  &c.," 

s-  101   .  .  .  294 

forgery  of,  s.  102  .  .'.'.*.  295 

when  It  has  the  effect  of  a  judgment  at  common  law  .  295 

disobedience  to,  how  punishable     ....  295 
orders  for  appointment  of  committees  and  mortgagee  ;  35  G.  O* 
7th  Nov.  1853 


committee  of  estate;  36  G.  0.  7th 


295 


.Vov.  1853  .  .  .   '         ."     ■       .  296 


PAELIAME.'JT — 

nan  compos  mentis  Toter  at  election  for          .             .  .  28 

 cannot  be  returned  for             .  .      '  28 

member  of,  become  insane            ...  28 

cummiitee  of  eatate  voting  for  member  of  321 
Partition — 

in  lunacy  :  16  &  17  Vic.  c.  70,  8.  124  iib 

Partner—                                            •            .  .  ji8 

non  compos  mentis  .... 

lunatic  &c.,  found  so  by  Inqnisition  :  16  &  17  Vic.  c.  70,  «.'l23  339 
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Patients' Book—  p^^^ 

where  to  be  kept :  8  &  9  Vic.  c.  100,  s.  66  .  •  92 

who  to  make  entries  in,  and  when,  s.  66       .  .  •  92 

what  to  be  entered  in,  s.  66,  68  .  •  .92 

copies  of  entries  in  to  be  furnished  when,  by,  and  to  whom,  s.  67  92 
entries  in,  on  special  visits  of  Commissioners  and  Visitors,  s.  80  95 
Paupers,  Idiot,  Lunatic,  or  of  Unsound  Mind — 

asylum  for,  and  visitors  to  :  16  &  17  Vic.  c.  97,  ss.  1—52  ;  18  &  19 
Vic.  c.  105,  ss.  1—7,  10  J  19  &  20  Vic.  c.  87       .        139,  162,  213, 

214,217 

returns  of :  16  &.17  Vic.  c.  97,  s.  64  .  .  -166 

not  in  asylum,  &c.,  visits  to  by  parish  medical  officer,  s.  66  168 
may  be  sent  to  asylum,  s.  67         .  •  •  • 

  admitted  into  any  asylum,  s.  72  .  •  173 

 hospital  registered,  or  house  licensed,  s.  72  173 

documents  for  reception  of,  into  asylum,  ss.  73,  74  173,  174 

 registered  hospital,  8. 73  :  16&17 

Vic.  c.  96,  s.  7  .  .  .  •       „  121, 173 

licensed  house,  s.  73:  16  &  17 


Vic.  c.  96,  s.  7    .             .            •            •            •  121, 173 

in  asylum — 

weekly  sum  for  maintenance  of,  s.  54           .             .  io<J 

half  yearly    lists  of,  for  Visitors  and  Commissioners  in 

Lunacy,  s.  63             .             .             •             •  1^6 

visits  of  parish  officers,  and  their  medical  officer  to,  s.  65  107 

removal  of,  by  Visitors,  s.  77  :  18  &  19  Vic.  c.  105,  s.  8  175,  214 

notice  to  parish  officers  of  discharge  of,  s.  80       .  .176 

discharge  of,  by  Visitors  upon  undertaking,  s.  81          .  177 

notice  of  death  of,  s.  92         .             .             •  .180 

 recovery  of:  16  &  17  Vic.  c.  96,  s.  19           .  219 

to  wliat  parish  chargeable,  s.  95            .             •  'ion 

residence  of,  for  purposes  of  settlement,  s.  95              .  182 

 ,  as  to  irremoveability          .             •  182,  218 

order  on  parish  for  maintenance  of,  s.  96       .             .  183 

adjudication  of  settlement  of,  s.  97        •             •  •  1°^ 

order  for  maintenance  by  parish  of,  ss.  96,  97             .  183 

chargeability  of  county  to,  ss.  98,  99            .  ^°  '  Jq- 

.  ,  if  irremoveable,  s  102               .  •  186 

liability  of  relations  to  maintenance  of,  s.  105  •  189 
appeal  from  adjudication  of  settlement  of,  ss.  107— 119  189—193 

liability  to  expenses  of  burial  of,  s.  120        .             .  194 

 removal  of,  8.  120            .  •  194 

 discharge  of,  s.  120    .      .       .  194 

burial  of :  18  &  19  Vic.  c.  105,  ss.  11,  12            .  •  215 

chargeability  of,  to  borough,  s.  14  •  •  215 
in  licensed  house — 

removal  or  discharge  by  parish  of:  8  &  9  Vic.  c.  100,  ss.  /4 
75  . 

dietary  of,  s.  82  .  .  •  • 

visits  of  medical  officer  of  parish,  &c.,  to  :  16  &  17  Vic. 

c.  97,  s.  65               .            .            .            .  167 

adjudication  of  settlement  of,  s.  97        .             •  •  183 

order  on  parish  for  maintenance  of,  ss.  96,  97              .  183 

chargeability  of  county  to,  ss.  98,  99     .             •  184,  186 

 ,  if  irremoveable,  s.  102         .             .  186 

liability  of  relations  to  maintenance  of,  s.  105       .  .189 

appeal  from  adjudication  of  settlement  of,  ss.  107 — 119  189—193 


94 

96 
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Paupers,  Idiot,  Lunatic  ^tc— continued.  p^^^ 

liability  to  expenses  of  burial  of,  s.  120         .  • 

___  discharge  of,  8.  120            .  '  in^ 

  removal  of,  8.  120       .  • 

in  registered  hospital —                   „  „  „ -.7.       inr>  0=  '!\  tts 

removal  or  discharge  by  parish  :  8  &  9  Vic.  c.  100,  ss.  74,  75  95 


167 
183 
183 


visi"of°medical  officers  of  parish  &c.,  to:  16  &  17  Vic. 

c.  97,  s.  65  .  • 

adjudication  of  settlement  of,  s.  97       "    „_      '  '  loq 

order  for  maintenance  by  parish  of,  9s.  96,  97  ■ 

chargeability  of  county  to,  ss.  98,  99  • 

 ,  if  irremoveable,  s.  102         .  •  l»o 

liability  of  relations  to  maintenance  of,  s.  105  •  •  ]°l 
appeal  from  adjudication  of  settlement  of,  ss.  107—119    1»J,  1^6 

liability  to  expenses  of  burial  of,  s.  120         .  •  194 

 discharge  of,  s.  120  .             •  194 

 removal  of,  s.  120  •  194 

Pentontille—  „„ 

Prison  Act            .             •             •            •  ;  °° 

Pehcentage    Charges    for    Administration  of  Lunatics 

KSTATE— 

statutory  provisions  as  to  :  16  &  17  Vic.  c.  70,  ss.  26—37     .  235—238 
General  Orders  as  to  :  27-33  G.  0.  7th  Nov.  1853;  2,  3,  G.  O.  ^ 
1st  Aug.  1856  .  .  •  •  238— i40 

Person  of  Unsound  Mind.— See  Lunatic. 

definition  of  .  •  •  •  ' 

P£TXTION~~~ 

against  idiot,  lunatic,  or  person  of  unsound  mind  .  'on 
opposition  to,  of  idiot,  lunatic,  or  person  of  unsound  mmd    .  ^Jy 


in  lunacy,  if  prolix 
for  inquiry  as  to  idiotcy  &c. 

who  may  be  petitioner  in 

Btatements  in  . 

prayer  of  . 

prolixity  in 

form  of 

signature  to 

notice  of  presentation  of 
evidence  in  support  of 
how  presented 
filing  of 
service  of  . 
pre-audience  of 
caveat  against  order  on 


240 
240,  241 
241 
.  241 
241 
242  n. 
242 
242,  243 
244 
.244 
.  244,  293 
.  244 
244 

 —  -  •  •  .244 

proceedings  on  hearing  of  .  •  •    244,  24.5 

when  set  down  for  hearing  in  court        .  •  •  -40 

agreement  to  present       .  .  •  •  241 

compulsory  attendance  of  alleged  idiot  &c.  after  presentation 

of  -^^S 

in  a  suit,  and  in  lunacy —       .  .  ■  • 

how  entitled  .  .  .  •  •  316 

for  nupersedeag         ,  .  .  ■  - 

in  lunacy,  after  death  of  idiot  &c.,  found  so  by  inquisition  .  368 

PnrsiciA.v.— .^e  MnnrcAL  Attkndant;  Medioai,  Certificate. 
employment  of,  by  idiot,  lunatic,  or  person  of  unsound  mind  18 
remuneration  of,  as  visitor  of  house  licensed  &c. ;  8  &  U  Vic. 
c,  100,  8.  20   .  .  .  •  •  •  77 
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Phtsician — continued. 

duty  of,  being  a  Commissioner  in  Lunacy,  s.  23    .  .  ^*78 

medical  journal  by,  as  to  patient  idiot  &c.  :  16  &  17  Vic.  c.  96, 

1^  •  •  •  .  .  .  123 

annual  report  by,  of  patient  idiot  &e.,  s.  15  .  .      '  123 

examination  by,  of  idiot  &;c.,  by  order  of  justices  :   16  &  17  Vic. 

c.  97,  ss.  68,  69         .  .  .  .         171^  172 

visits  by,  if  medical  officer  of  parish,  to  pauper  idiots  &c.. 

88.  65,  66  .  ...  . 

duty  of,  if  medical  officer  of  parish,  as  to  sending  pauper  lunatic  to 
asylum,  s.  67  ^.  .  .  .  ,  .168 

Policy  of  Lipe  Assdkance — 

insanity  of  assured  ....  9 

Power — 

covenant  by  lunatic  to  execute       .  .  .  .15 

vested  in  an  idiot  &c.,  found  so  by  inquisition — 

of  leasing:  16  &  17  Vice.  70,  8.  133  .  .  315 

for  his  own  benefit,  8.  136       .  ,  .  .317 

as  a  trustee  or  guardian,  s.  137       .  .  .  317 

of  appointing  new  ti  ustees,  s.  138         .  ,  .317 

Practice — 

in  Lunacy  :  2  G.  0.  7th  Nov.  1853        .  .  .  346 

form  to  some  extent  disregarded  in        .  .  347  n. 

Pre-audience — 

of  petition  in  lunacy  ....  244 

Prerogative — 

concerning  persons  non  compotes  mentis         .  .  222,  223 

Presentation  to  Living — 

in  gift  of  idiot  &c.,  found  so  by  inquisition  .  ,  336 

Presumption  of  Law — 

in  regard  to  sanity  .  .  .  .  ,  4, 12 
lucid  interval  is  not  presumed  ....  4 
recovery  from  insanity  is  not  presumed  .  .  .4 
as  to  witness's  belief  in  sanity  of  person  whose  signature  he  attests  15 
in  regard  to  idiotcy  .....  359 
 lunacy  and  unsoundness  of  mind              .  .  359 

Prisoner — See  Criminal. 

non  compos  mentis    ....  37,  66 — 58 

removal  of,  to  lunatic  asylum        .  .  .  .59 

discharge  of,  from  lunatic  asylum  :  16  &  17  Vic.  c.  96,  s.  28  130 
visits  of  Commissioners  in  Lunacy  to     .  .  ,    108, 109 

Private  Register — 

what  to  be  entered  in  :  8  &  9  Vic.  c.  100,  s.  91  .  .  99 

by  whom  to  be  kept,  s.  91       .  .  .  .  99 

by  whose  inspection  open,  s.  91  :  16  &  17  Vic.  c.  96,  s.  27         99,  127 

Prolixity — 

of  documents  in  Lunacy  ....  241 

Proposals — 

to  Masters  in  Lunacy  .  .  .  271,345,346 

Proprietor  of  House  Licensed,  etc. — 

his  duty  on  reception  of  a  patient,  ss.  50,  52 :  16  &  17  Vic.  c.  96, 
88.4,5,  20,24  .  .  84,  85,  119,120,126,  126 

 pauper  patient,  8.  7      .  .  121 

 on  escape  of  a  patient :  8  &  9  Vic.  c.  100,  s.  53  .  86 

 on  bringing  back  of  escaped  patient,  8.53  .  86 

on  removal  or  discharge  of  a  patient,  s.  64  .  86 


 on  death  of  a  patient,  ss.  64,  65  :  16  &  17  Vic.  c.  96, 

19      •  •  .  .  .  '.86,  124 
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Proprietor  op  Licensed  Houses — continued. 

his  duty  on  visits  of  Commissioners  or  Visitors :  8  &  9 
c  100,  ss.  63—65 

■     after  visits  of  Commissioners  or  Visitors,  ss.  67,  68 

 as  to  discharge  or  removal  of  patient,  ss.  72 — 81 

  admitting  persons  to  patient,  s.  85 

 moving  patient  for  liis  liealtli,  s.  86  . 

 on  recovery  of  a  patient :  16  &  17  Vic.  c.  96,  s.  19 

 on  dismissal  of  nurse  or  attendant  in  house,  s.  26 

may  plead  orders  and  certificate  for  receiving  patient,  s.  99 
may  receive  certain  boarders,  s.  6  . 
may  not  sign  certificate  for  reception  of  a  patient,  s.  12 
Protection — 

of  non  compos  mentis  .  ,  . 

of  cestui  que  trust,  non  compos  mentis 

statutes,  provide  not  for  lunatic  or  person  of  unsound  mind 
Protector  of  Settlement — 
non  compos  mentis 

Q. 

Quare  impedit — 

non  compos  mentis,  defendant  in 
Quarry — 

leasing,  in  lunacy  :  16  &  17  Vic.  c.  70,  ss.  130—132 

R. 


Railway  Company — 

purchase  by,  of  land  of  idiot  &c.,  found  so  by  inquisition  .  310 
Rape — 

on  female  idiot  .  .  .  .  .68 

Receiver — 

under  8  &  9  Vic.  c.  100         .             .             .             .  102 
in  lunacy,  pavment  of  percentage  by  receiver,  16  &  17  Vic.  c.  70 
8. 34         '  .             .             .             .             .  .237 

 ,  when  appointed  in  lunacy     .             .             .  284 

 ,  who  may  not  be           .             .             .             .  284 

  becoming  insane  or  infirm  in  body        .             .  284 

 ,  by  whom  appointed:  37  G.  O.  7th  Nov.  1853            .  284 

 ,  salary  of,  ihid.        ....  284 

 ,  security  given  by,  ibid.  ....  284 

 ,  attornment  to,  ibid.              .             .             .  285 

 ,  his  powers,  ibid.           .             .             ...  286 

 ,  his  suhordination  to  committee  of  estate,  if  any   .  285 

 ,  costs  incunx'd  by  his  carelessness  .             .             .  285 

 ,  discharge  of  security  of:  46  G.  O.  7th  Nov.  1853  208 

 ,  form  of  allowance  of  account  of:  16  &  17  Vic.  c.  70, 

».  67     .  .  .  .  .  .349 

 ,  special  allowance  of  items  on  account  of,  ibid.  a.  68     .  351 

Recovek Y — 

snfTered  hy  nrm  cnmpof  mentis        .  .  .  .12 

Act  abolishing  fines  and  recoveries  .  .  .  ]2 
Reduction  into  Possession — 

of  choje  in  action  by  idiot  &c.,  found  so  by  Inquisition               .  330 

2  R 


Page 

Vic. 

90,  91 
.  92 
93—95 
.  97 
97 
.  124 
127 
.  104 
120 
.  122 

100 
.  18 

39 

12,  14 


37 

324,  325 
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Rbgistear  in  Lunact — 

who  is  .  .  •  •  ' 

general  duties  of:  16  &  17  Vic.  c.  70,  ss.  10,  11  . 

salary  of,  ss.  14,  25  . 

officers,  clerks,  and  messengers  of,  s.  15 

allowance  for  expenses  of,  ss.  24,  25 
Religious  Faith — 

of  non  compos  mentis 
Repairs — 

in  lunacy  .... 
Report  in  Lunacy — 

under  11  G.  0.  7tli  Nov.  1853 

special :  16  &  17  Vic.  c.  70,  s.  90  j  24  G.  0.  7th  Nov. 

separate,  24  G.  O.  7th  Nov.  1853  . 

form  of:  16  &  17  Vic.  c.  70,  s,  91;  25  G.  O.  7th  Nov. 

mode  of  objecting  to  draft :  16  &  17  Vic.  c.  70,  s.  93 

settling,  transcribing,  and  signing 

filing,  8.  92  . 

mode  of  submitting  for  confirmation,  ss.  95 — 97  . 
not  necessarily  confirmed 
should  state  evidence  on  which  it  is  based 
review  of  . 

mode  of  objecting  to  confirmation  of,  s.  94 
Reputation — 

of  insanity      .  .  •  • 

Rksidencb — 

of  committee  of  the  person 

  estate     .  .       .  • 

Review — 

of  Report  in  Lunacy 
Right — 

of  entry  or  action  in  non  compos  mentis 


1853 
1853 


Page 
229 

229,  230 

230,  232 
230 

.  232 

.  337 
311,  345 

.  290 

290 
.  290 

291 
.  291 

291 
.  291 

292 
.  293 

293 
280,  293 

293 

.  17 

.  279 
281 

280,  293 

222  n. 


S. 

Sanity — 

presumption  of  law  in  regard  to 

rational  acts  separately  are  no  proof  of 

how  sanity  of  a  testator  may  be  proved 

delay  in  impeaching 
Savings — 

out  of  maintenance  allowance  of  idiot  &c.,  found  bo 
sition  .  .  • 

Scandal — 

in  affidavits  in  lunacy  . 
Secretary  of  Commissioners  in  Lunacy — 

name  of  present 

by  whom  appointed  :  8  &  9  Vic.  c.  100,  s.  9 
who  ineligible  to  be,  s.  23 
how  removable,  s.  9  . 
to  whom  subject,  ss.  9,  70 
salary  of,  s.  9 
superannuation  of,  s.  10 
oath  of,  s.  12 
disqualification  of,  s.  23 
if  medical  man,  his  disability,  s.  23 
duty  of,  as  to  convening  meeting,  ss.  16,  70 


by  inqui- 


4 
7 
21 
15 


358 

242 

73  n. 
73 
73 
73 
73,93 
73 
74 
74 
78 
78 
76,  93 
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Page 

receipts  of,  ss.  32,  40      .  .  .  .  80,  83 

yearly  accounts  of,  s.  34        .  .  .  .  80 

payments  by,  ss.  23,  25,  109         .  .  .       80,  81,  108 

reports  kept  by,  s.  69  ....  .  93 

search  by,  s.  84  .  .  .  .  ,96 

private  register  kept  by,  s.  91  '   .  .  .  99 

prosecutions  by,  s.  106  .  .  .  .  107 

Secretary  to  the  Visitors  in  Lunact — 

who  is  ....  •  231  n. 

tenure  of  office  of  :  16  &  17  Vic.  c.  70,  s.  22        .  .  231 

by  whom  appointed,  ibid.  ....  231 

salary  of,  ss.  23,  25  .  .  .  .  231,  232 

clerk  of,  ibid,  .  .  .  .  .  232 

allowance  for  expenses  of,  ss.  24,  25      .  .  .  232 

Security — 

of  committee  of  person  ....  295 

 of  estate  ....   297,  301 

Service— 

of  writ  of  summons  on  idiot  &c.,  defendant  in  action  .  37 

of  subpoena  or  writ  of  summons  on  idiot  &c.,  defendant  in  suit  .  39 
of  copy  bill  on  guardian  ad  litem  of  idiot  &c.       .  .  42 

  decree  on  committee  of  heir  idiot  &c.  .  .  44 

of  notice  of  decree  upon  idiot  &c.  ...  44 
of  bill  pro  confesso  against  guardian  ad  litem  of  idiot  &c,  .  42 

of  notices  in  lunacy  under  7  &  8  G.  0.  7th  Nov.  1853  .  243 
Settlement — 

adjudication  of,  under  16  &  17  Vic.  c.  97      .  .  .184 

appeal  against  adjudication  of,  under  16  &  17  Vic.  c.  97  .  190 
access  to  lunatic  pauper  on  question  of,  under  16  &  17  Vic.  c,  97  193 
of  bastard  bom  in  asylum  under  48  Geo.  3,  c.  96  .  220 

Sequestration — 

of  living  of  lunatic  or  person  of  unsound  mind  .  .  38 

Service — 

personal,  on  idiot,  lunatic,  or  person  of  unsound  mind  .  37 
of  petition  for  inquiry  as  to  idiotcy,  &c.       .  .  .  244 

Shareholder — 

idiot,  &c.,  found  so  by  inquisition  ,  .  .  326 

SiGK  Manual — 

of  Sovereign,  in  lunacy  ....  226 

Solicitor. — See  Attohneit. 

obtaining  inquisition       .  .  .  .  .18 

control  in  lunacy  over  ...  .  .  332 

employment  of,  by  idiot  Sec  .  .  .  .27 

articled  clerk  to,  become  insane  ...  29 

payment  to,  conducting  inquiry  as  to  idiotcy,  &c.         .  .  330 

Sovereign — 

custody  by,  of  non  compos  mentis        .  .  222 — 224,  240 

sign  manual  of,  in  lunacy  ....  225 

appeal  to,  in  lunacy  ....  226 

presentation  by,  to  living  of  patron  found  idiot  &c.       .  .  336 

Special  Case — 

proceedings  in,  on  behalf  of  idiot  Sec  .  .  85 

Spinster — 

committee  of  person  of  ....  279 

Stamps — 

under  Lunacy  Regulation  Act,  27  G.  0.  7th  Nov.  1853       .  238 
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State  of  Facts — 

laid  before  Master  in  Lunacy 
Statutes — 

17  Edw.  2,  St.  1,  cc.  9,  10 

2  &  8  Edw.  6,  c.  8,  8.  6 
17  Geo.  3,  c.  53  .  ^ 
39  &  40  Geo.  3,  c.  94,  ss.  1,  2,  3 
51  Geo.  3,  e.  78,  b.  7 
54  Geo.  3,  cc.  70,  116 
4  Geo.  4,  c.  76,  s.  17 
11  Geo.  4,  and  1  Wm.  4,  c.  20,  s.  70 
11  Geo.  4,  and  1  Wm.  4,  c.  36,  s.  6 

3  &  4  Wm.  4,  c.  74,  ss.  33,  48,  91 

4  &  5  Wm.  4,  c.  76,  s.  45 

1  &  2  Vic.  c.  14,  89.  2,  3,  4 
1  &  2  Vic.  c.  110,  8. 102 

3  &  4  Vic.  c.  54,  8S.  1,  2,  3,  4,  6 

4  &  5  Vic.  c.  35 

5  &  6  Vic.  cc.  26,  27,  108 
5  &  6  Vic.  c.  29 

7  &  8  Vic.  c.  101,  ss.  7,  8,  25,  27 
7&8Vic.  c.  110 

8  &  9  Vic.  cc.  16,  56 
8  &  9  Vic.  c.  100— 

B.  1  . 
68.  2,  3 
88.  4,  5,  6,  7 
88.  8,  9  . 
38.10,11,12  . 

88.  13,  14,  15 
88. 16,  17, 18,  19 
88.  20,  21,  22 
88.  23,  24 

88.  25,  26,  27,  28,  29 
ss.  30,  31,  32,  33,  34 
88.  35,  36,  37 
88.  38,  39,  40  . 
88.41,42 
88.  43,  44,  45,  46,  47,  48,  49,  50 
83.51,52 
8S.  53,  54,  55  . 
88.  56,  67,  68,  59  . 
8.  60 

8.  61  .  • 

88.  62,  63 
88.  64,  66 
8s.  66,  67,  68  . 
88.  69,  70,  71,  72,  73 
ss.  74,  75,  76,  77 
88.  78,  79,  80,  81 
88.  82,  83,  84  . 
88.  85,  86.  87 
ss.  88,  89,  90  . 
ss.  91,  92,  93 
8.  94 

8. 95  . 
88.  96,  97,  98  . 
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.  271 

.  223 

261 
.  326 
67,  63 
.  220 

325 
.  20 

136 

325 
.  12 
167,  220 
.  63—66 
32,  33 
58—63 

325 

325 
.  66 
182,  219,  220 
.  325 

326 

69 
.  71 

72 
.  73 

74 
.  76 

76 
.  77 

78 
.  79 
.    80,  112 

81 

82 
.  83 
.  84,  114 
.  85 
.  86,118 
.  87 

88 
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90 
.  91 
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.  93 

94 
.  95 

96 
.  97 

98 
.  99 
100 
.  101 
103 


INDEX. 


461 


Stattttbs — continued, 
as.  99,  100 

88.  101,  102 

8S.  103,  104 
8S.  105,  106,  107 
8S.  108,  109,  110 
ss.  Ill,  112,  113,  114 
8S.  115,  116,  117,  118 
sched.  A,  B,  C,  D 
sched.  E  • 
8ched.  F 
sched.  G  1 
sched.  G  2,  H,  I 

8  &  9  Vic.  CO.  118,  126 

9  &  10  Vic  c.  101  . 

10  &  11  Vic.  cc  11,  32 

11  &;  12  Vic.  cc.  45,  119 

12  &  13  Vic  ce.  23,  59,  108 

12  &  13  Vic.  c.  103,  8.  4 

13  &  14  Vic.  c.  31 
13  &  14  Vic  c  101,  8.  5 
13  &  14  Vic.  c.  .35 

13  &  14  Vic.  c.  60— 

8.  3  . 
38.  4,  5,  6 
8.  20  . 
88.  26,  27,  28 
8.  30  . 
8.  31 
s.  32  . 
88.  37,  40  . 
8S.  41,  42,  44  . 
ss.  45,  48  . 
S8.  62,  53,  56  . 

14  &  15  Vic.  c.  38 

14  &  15  Vic  c  99— 

8. 6  . 

15  &  16  Vic  c.  48— 

88.  4,  5,  6,  7 
15  &  16  Vic.  c.  55 — 
8.  1  . 

88.  6,  7,  10,  11 
8.  12  . 

15  &  10  Vic  c  86 
15  &  16  Vic  c.  87— 

8.  15  . 
16&  17  Vic  c  70— 

8.  1 


g,  2.  In  this  Act,  unless  there  be  something  in  the  subject 
matter  or  context  repugnant  to  the  construction. 

The  expression,  "  Lord  Chancellor,"  shall  be  construed 
to  mean  the  Lord  High  Chancellor  of  Groat  Britain  for  the 
time  being,  and  to  include  and  bo  applicable  to  the  Lord 
Keeper,  or  Lords  Commissioners  for  the  custody  of  the 
Great  Heal  of  the  United  Kingdom  for  the  time  being ;  and 
the  expression,  "  the  Lord  Chancellor,"  entrusted  as  afore- 
said, shall  be  construed  to  mean  the  Lord  High  Chancellor 

2  R  3 
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104,  118 

105 
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107 
.  108 

109 
.  Ill 
112,  113 
114,  115 

116 
.  117 

118 
.  325 

325 
,  325 

325 
.  325 

182 
.  325 

137 
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396 
.  394 

395 
.  396 

397 
.  398 
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399 
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402 
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404 
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406 
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406 

228,  n.  2 
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Page 

of  Great  Britain  for  the  time  being,  entrusted  by  virtue  of 
the  Queen's  Sign  Manual  with  the  care  and  commitment  of 
the  custody  of  the  persons  and  estates  of  persons  found 
idiot,  lunatic,  or  of  unsound  mind ;  and  when  and  so  long 
as  the  Lords  Justices  of  the  Court  of  Appeal  in  Chancery 
for  the  time  being  shall  be  entrusted  as  aforesaid,  con- 
currently with  the  Lord  Chancellor,  then  and  so  long  the 
last-mentioned  expression  shall  be  construed  to  include  or 
be  applicable  to  the  Lords  Justices  aforesaid,  so  that  all  the 
powers,  authorities,  and  duties  to  be  had,  exercised,  and 
performed  under  this  Act  by  the  Lord  Chancellor  entrusted 
hs  aforesaid,  shall  and  may  be  had,  exercised,  and  performed, 
as  well  by  the  Lord  Chancellor,  acting  either  alone  or  jointly 
with  both  or  either  of  tlie  Lords  Justices  aforesaid,  as  by 
both  the  Lords  Justices  aforesaid  acting  jointly  apart  ft-om 
the  Lord  Chancellor. 

And  the  expression,  "the  Lords  Justices,"  shall  be  con- 
strued to  mean  the  Lords  Justices  aforesaid  (or  the  time 
being,  or  one  of  them. 

And  the  expression,  "the  Lord  Chancellor  of  Ireland," 
shall  be  construed  to  comprehend  the  Lord  Keeper  or  Lords 
Commissioners  for  the  custody  of  the  Great  Seal  of  Ireland 
for  the  time  being. 

And  the  expression,  "  the  Masters,"  shall  be  construed 
to  mean  the  Masters  in  Lunacy  for  the  time  being  jointly  or 
severally. 

And  the  expression,  "  tlie  Registrar,"  shall  be  construed 
to  mean  the  Registrar  in  Lunacy  for  the  time  being. 

And  the  word  "  commission"  shall  be  construed  to  mean 
a  commission  in  the  nature  of  a  writ  de  lunatico  iiiquirendo, 
and  to  comprehend  the  General  Commission  by  this  Act 
authorized  to  be  issued. 

And  the  word  "land"  shall  be  construed  to  comprehend 
any  manor,  messuage,  tenement,  hereditament,  or  real  pro- 
perty, of  whatsoever  tenure,  and  also  property  of  every 
description  transferable  otherwise  than  in  books  kept  by  any 
company  or  society,  or  any  share  thereof  or  charge  thereon, 
or  estate  or  interest  therein. 

And  the  word  "stock"  shall  be  construed  to  comprehend 
any  fund,  annuity,  or  security  transferable  in  books  kept  by 
any  company  or  society,  or  any  money  payable  for  the 
discbarge  or  redemption  thereof,  or  any  share  or  interest 
therein 

And  the  word  "  dividends  "  shall  be  construed  to  com- 
prehend interest  or  other  annual  produce. 

And  the  provisions  relating  to  the  Bank  of  England, 
shall  be  construed  to  extend  and  be  applicable  to  the  East 
India  Company,  the  South  Sea  Company,  and  every  other 
company  or  society  established  or  to  be  established. 

And  the  word  "  conveyance"  shall  be  construed  to  com- 
prehend any  release,  surrender,  assignment,  or  other  assu- 
rance, including  all  acts,  deeds,  and  things  necessary  for 
making  and  perfecting  the  same. 

And  the  word  "  transfer"  shall  be  construed  to  compre- 
hend any  assignment,  i)ayment,  or  other  disposition. 

And  the  word  "lunatic  "  shall  be  construed  to  meaa  any 
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Page 


person  found  by  inquisition  idiot,  lunatic,  or  of  unsound 
mind,  and  incapable  of  managing  himself  or  his  affairs. 

And  the  expression,  "  next  of  kin,"  shall  be  construed 
to  refer  to  the  next  of  kin  of  a  lunatic,  and  to  comprehend 
his  heir  or  heirs  at  law,  and  also  the  person  or  persons  who 
would  be  entitled  to  his  estate,  or  to  shares  thereof,  under 
the  statutes  for  the  distribution  of  the  effects  of  intestates 
in  case  he  were  dead  intestate. 

And  the  word  "person"  or  "party"  shall  be  construed 
to  mean  a  body  corporate, 
s-  3  .  .  .  .  .       273  n. 

8.  4,  "  Act  extends  to  England,  Wales,  and  to  Ireland,  where 
specifically  mentioned." 

.  .  .  .   •         .  .      238  n. 

8.  6 

ss.  7,  8,  9 


8.  10 

ss.  11,  12,  13,  14,  15,  16  . 
ss.  17,  18,  19,  20,  21,22,  23 
88.  24,  2.5 
ss.  26,  27,  28 
9S.  29,  30,  31,32 
ss.  33,  34  . 
85.  35,  36,  37  . 
s.  38  . 
s.  39  . 
8  40  . 
83.  41,  42 
8.  43 

8.  44  . 

9.  45,  46  . 
8.  47  . 

s.  48         .  . 

8.  49.  The  foregoing  provisions  with  respect  to  the  inquisition 
shall  apply  only  where  the  petition  for  an  inquiry  is  pre- 
sented after  the  commencement  of  this  Act;  and  every 
petition  for  inquiry  theretofore  presented,  and  on  which 
an  order  has  not  then  been  made,  shall  with  respect  to  the  in- 
quisition be  proceeded  on  as  if  this  Act  had  not  been  passed. 

98.  50,  51 

8.  52 

i.  53,  proceedings  under  8 


.  226 

227 
.  229 
230 
.  231 
232 
.  235 
236 
.  237 
238 
,  248 
249 
.  243 
245,  250 
.  250 


251 
245 
254 
255 


8.  54  . 
»8.  5-0,  56  . 
»8.  57,  58,  59  . 
».  60 
8.  61  . 
f.  62 
s.  63  . 
t».  64,  G5  . 

8  .  66  , 
8.  67 

9  (;8  . 

88.  69,  70  . 

88.  71,  72,  73,  74 

«8.  75,  76,  77 


&  9  Vic.  c.  100, 8.  95,  to 


249 
257,  363 
be  discontinued. 

246 
.  271 
272 
.  273 
271 
.  296 
301 
.  299 
283 
.  349 
351 
.  346 
346 
.  275 


464 


INDEX. 


Statutes — continued. 

as.  78,  79,  80,  81 

6S.  82,  83  . 

s.  84  . 

s  85  • 

68.  86,  87,  88  . 

s.  89 

8.  90  . 

88.  91,  92,  93 
8.  94  . 

ss.  95,' 96,  97 
B.  98 

100 


88.  99, 
8.  161 
8.  102 
8.  103. 


The  foregoing  provisions  (ss, 
  100,  8.  96. 


under  8  &  9  Vic. 
88.  104,  105 
88.  106,  107 
8S.  108,  109 
ss.  110,  111,  112 
ss.  113,  114,  116 
s.  116 
8.  117 

88.118,119 

s.  120 
8.  121 
8.  122 
8.  123 
8.  124 
8.  126 
8.  126 
B.127 
8. 128 
s.  129 

ss.  130,131,  132 
ss.  133,  134 
s.  135 

ss.  136,  137,  138 
8.  139 
8.  140 
8. 141 
s.  142 
6s.  143,  144 
B.  146 
8.  146 
8.  147 
8s.  148, 149 
8.  150 
s.  151 
e.  162 

B.  153.    The  Lord  Chancellor,  with 

aforesaid,  may  from  time  to  time  

him  shall  seem  meet  for  carrying  into  effect  the  purposes  ot 
this  Act,  and  for  regulating  the  form  and  mode  of  proceed- 
ing before  and  by  the  Masters  and  the  practice  in  matters 
in  lunacy,  and  for  regulating  the  duties  of  the  several  officers 


57 — 102)  apply  to  cases 
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276 
.  277 
364 
.  409 
346,  b. 
.  241 
290 
.  291 
293 
.  292 
293 
.  294 
344 
295 
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the  advice  and  assistance 
make  such  orders  as  to 
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in  lunacy,  and  30  far  as  to  him  may  seem  expedient  for 
altering  the  course  of  proceeding  hereinbefore  prescribed  in 
respect  of  the  matters  to  which  this  Act  relates,  or  any  of 
them ;  and  any  such  order  as  aforesaid  may  be  from  time 
to  time  rescinded  or  varied  by  the  like  authority,  and  every 
such  order  as  aforesaid  which  shall  alter  the  course  of  pro- 
ceeding hereinbefore  prescribed  in  respect  of  the  matters  to 
which  this  Act  relates,  or  any  of  them,  shall  be  laid  before 
both  Houses  of  Parliament  within  14  days  after  the  making 
thereof,  if  Parliament  be  then  assembled,  and  if  not  then 
within  14  days  after  the  meeting  of  Parliament  then  next 
following;  and  if  either  House  of  Parliament  shall  by  re- 
solution passed  within  36  days  next  after  any  such  order  as 
aforesaid  has  been  laid  before  It  resolve  that  the  whole  or 
any  part  thereof  outjht  not  to  continue  in  force,  in  that 
case  the  whole  order  or  the  part  of  tlie  order  specified  in 

ay  be)  shall  from  and  after  the 


Pago 


the  resolution  (as  the  case  ni 
passing  of  the  resolution  cease  to  be  binding 
sched.  1  . 
sched.  2 
sched.  3  . 
16  &  17  Vie.  0.  96— 
ss.  1,  2,  3,  4 

86.  5,  6 

88.  7,  8,  9 
3S.  10,  11,  12  . 
88.  13,  14,  15,  16 
8S.  17,  18,  19  . 
88.  20,  21 
8S.  22,  23,  24,  25 
88.  26,  27,  28,  29 
M.  30,  31,  32,  33,  34 
9S.  35,  36,  37,  38 
88.  39,  40,  Bcbed.  A 
sched.  A  2 
sched.  B  1 
Bched.  B  2 
sched.  C 
sched.  D 
16  &  17  Vic.  c,97— 
88.  1,  2  . 

s.  3  . 

ss.  4,  5,  6,  7 

8.  8  . 

88.  9,  10  . 

ss.  11,  12 

M.  13,  14,  15 

88.  10,  17, 18 

Sii.  19,  20,  21 

ts.  22,  23,  24 

88.  25,  2R,  27 
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s.  31 

88.  32,  33 

89.  .34,  35,  30,  37 
s.  38 
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124 
125 
126 
127 
128 
129 
130 
131 
132 
133 
134 
135 

139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
149 
160 
151 
153 
153 
154 
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Statutes — continued. 


8.39 

6s.  40,  41 
B.  42 

ss.  43,  44 
83.  45,  46 
88.  47,  48 
ss.  49,  50 
88.  51,  52,  63 
88.  54,  55 
ss.  66,  57 
S3.  58,  59,  60,  61 
S3.  62,  63,  64 
88.  65,  66 
8.  67 
8.  68 
88.  69,  70 
ss.  71,  72,  73 
SB.  74,  75 
88.  76,  77 
ss.  78,  79,  80 
88.  81,  82,  83 
88.  84,  85,  86 
88.  87,  88,  89 
83.  90,  91,  92 
88.  93,  94 
8.  95 
88.  96,  97 
s.  98 
8.  99 

88.  100,  101,  102 
88.  103,  104 
ss.  105,  106, 107 
88.  108,  109 
88.  no,  111,  112 
88.  113,  114,  115,  116 
ss.  117, 118,  119 
88.  120,  121,  122 
8S.  123,  124,  125,  126,  127 
88.  128,  129 
ss.  130,  131 
8.  132 

88.  133,  134,  135,  136 
sched.  A 
ached.  B 
sched  C  1,  2 
sched.  D 
sched.  E 
sched.  F  1 
sched.  F  2 
sched.  F  3 
sched.  F  4,  5 
sched.  G  1 
sched.  G  2 
sched.  G  3 
16  &  17  Vic.  c.  137— 
8.  28 


406 


INDEX. 
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Stat  tj  te  s — con  tinned. 

17  &  18  Vic  c.  104 

18  &  19  Vic.  c.  13— 

s.  1 

18  &  19  Vic.  c.  105— 

S8.  1,  2,  3,  4 
8s.  5,  6,  7 
83.  8,  9,  10,  1 1 
88.  12,  13,  14 

88.  15,  16 

83.  17,  18,  19  . 

19  Vic.  c.  15  . 
19  &  20  Vic.  c.  87 
19  &  20  Vic.  c.  120 

Stock — 

security  for  committee  of  estate :  16  &  1 7  Vic.  c.  70,  8.  64  j  46  G.  0 


Page 
S25 

321 

212 

213 

214 

215 

216 

217  . 

217 

217 

325 


7th  Nov.  1853  .....  298,  299 
transfer  of,  into  Court  to  credit  of  lunatic,  s.  65 :  20,  49 — 62 

G.  0.  7th  Nov.  1853  .  .  .  299,  341, 342 

inquiry  as  to  interest  in,  of  foreign  idiot  &c.,  s.  85       .  .  409 

accountant-general  to  obey  orders  in  lunacy  as  to,  s.  101  294,  344 

sale  or  mortgage  of,  in  lunacy,  s.  116     .  .  .  307 

transfer  of,  in  lunacy  to  relation  of  idiot  &c.,  s.  120      .  .  289 

orders  in  lunacy  as  to,  as  under  Trustee  Acts,  s.  138  .  317 

transfer  of,  when  in  name  of  idiot  &c.,  out  of  jurisdiction,  s.  141  410 
who  may  transfer  in  lunacy,  ss.  142,  143       .  .  340,  341 

indemnity  to  Bank  of  England  under  Lunacy  Regulation  Act,  s.  144  344 
costs  of  transfers  of,  under  Lunacy  Regulation  Act,  s.  145  344 
in  lunacy — 

provisions  of  16  &  17  Vic.  c.  70  as  to,  s.  2 


general  orders  as  to,  lOlh  Feb.  1834 
7th  Nov.  1853,  20 
33  . 
40 
49  . 

„  50,51,52 
Stop  Order — 

in  lunacy 
STRIKI?fO — 

patient  in  lunatic  asylum  :  IG  &  17  V 

Suicide — 

how  far  evidence  of  insanity 
includes  self-destruction  by  idiot  &c. 

Suit. — See  Actios  at  Law. 

by  idiot,  lunatic,  or  person  of  unsound  mind 
against  idiot,  lunatic,  or  person  of  unsound  mind 


s.  33  . 

237 

ss.  64,  65  . 

.  299 

8.  85  . 

409 

8.  101 

294,  344 

.8.  116  . 

307 

8.  120 

.  289 

8.  138 

317 

8.  140 

.  840 

ss.  142,  143,  144 

341 

8.  145 

.  344 

8.  147 

307 

.  343 

343 

.  239 

298 

.  341 

• 

342 

.  273, 

274,  341 

.  97,  8.  9 

105 

9 
9 

30 
39 
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Suit — continued. 

Page 

by  committee  of  estate  .  .  .  335, 336 

for  act  pursuant  to  8  &  9  Vic.  c.  100,  ibid.  s.  105         .  .  107 

Suitors'  Fee  Fund  Account— 

expenses  out  of,  in  lunacy:  8  &  9  Vic.  c.  100,  8.  98     .  .  103 

SUPERINTENBENT  OF  HOSPITAL  FOR  LUNATICS — 

must  be  physician,  surgeon,  or  apothecary:  8  &  9  Vic.  c.  100, 
s.  43  .  .  .  .  .  .84 

is  medical  attendant  of  the  hospital,  s.  43  .  .  84 

must  reside  in  the  hospital,  s.  43    .  .  .  .84 

his  duties  as  to  registry  of  the  hospital,  s.  43        .  .  84 

as  to  regulations  of  the  hospital,  s.  43    .  .  .84 

on  reception  of  a  patient :  ss.  60,  52  :  16  &  17  Vic.  c.  96,  ss.  4, 

5,20,24        .  .  .     84,  85,  119,  120,125,126 

on  reception  of  a  pauper  patient,  s.  7  .  .  121 

on  escape  of  a  patient:  8  &  9  Vic.  c.  100,  s.  53     .  .  86 

on  an  escaped  patient  being  brought  back,  s.  63  .  86 

on  removal  or  discharge  of  a  patient,  s.  64:  16  &  17  Vic. 
c.  96,  8.  20     .  .  .  .  .    86,  125 

on  death  of  a  patient :  8  &  9  Vic.  c.  100,  s.  54 ;  16  &  17  Vic. 

c.  96, 8.  19        .  .  .  .  86,  124 

as  to  treatment  of  a  patient :  8  &  9  Vic.  c.  100,  s.  66    .  87 
as  to  the  medical  visitation  book,  s.  59   .  .  .87 

as  to  the  case  book,  s.  60  .  .  .88 

on  visits  of  Commissioners  or  Visitors,  ss.  63,  64,  66  90,  91 

after  visits  of  Commissioners  or  Visitors,  ss.  67,  68       .  92 
as  to  discharge  or  removal  of  a  patient,  ss.  72 — 81  93 — 95 

as  to  admission  of  a  patient,  s.  86   .  .  .  97 

as  to  removal  of  a  patient  for  his  health,  s.  86 :  18  &  19  Vic. 
c.  105,  s.  17  .  .  .  .  .97,  217 

on  recovery  of  a  patient:  16  &  17  Vic.  c.  96,  s.  19  .  124 

on  dismissing  nurse  or  attendant,  s.  26  .  .  127 

may  plead,  order  &c.  for  receiving  patient  into  the  hospital: 
8  &  9  Vic.  c.  100,  8. 99       .  .  .  .  104 

may  not  sign  certificate  for  reception  of  patient  into  the  hospital : 
16  &  17  Vic.  c.  96,  8.  12  .  .  .  .  122 

Superintendent  of  Lunatic  Astlum — 

by  whom  appointed  :  16  &  17  Vic.  c.  97,  s.  55      .  .  163 

must  reside  in  asylum,  s.  55  .  .  .  .  183 

superannuation  annuity  to,  s.  57  .  .  .  164 

ill-usage  by,  of  patient  in  asylum,  s.  123      .  .  .  195 

connivance  of,  in  escape  of  patient  from  asylum,  s.  124       .  196 
Superintendent  of  House  Licensed  for  Reception  of  Luna- 
tics— 

by  vehom  appointed  :  8  &  9  Vic.  c.  100,  s.  24  .  .  78 

how  removable,  s.  24  .  .  .  .78 

when  necessary,  s.  57      .  .  .  .  .87 

his  duty  on  reception  of  a  patient,  ss.  50,  62:  16  &  17  Vic.  c.  96, 
ss.  4,  6,  20,  24     .  .  .      84,  85,119,120,125,126 

on  reception  of  a  pauper  patient,  s.  7  .  .  121 

on  escape  of  a  patient :  8  &  9  Vic.  c.  100,  s.  63    .  .  86 

on  an  escaped  patient  being  brought  back,  s.  63  •  86 

on  removal  or  discharge  of  a  patient,  s.  54:  16  &  17  Vic. 

c.  96, 8.  20  .  .  .  .  86,  125 

on  death  of  a  patient,  ss.  54,  55:  16  &  17  Vic.  c.  96, 

8.  19  .  .  .  .  .86,  124 

as  to  treatment  of  a  patient :  8  &  9  Vic.  c.  100,  s.  56  .  87 


INDEX. 

Superintendent  of  Hotjse  Lioensed  v^rc— continued. 

his  duty  as  to  the  medical  visitation  book,  a.  69 

as  to  the  case  book,  s.  60       .  "  co  ri  R'i 

on  visits  of  Commissioners  or  Visitors,  ss.  o-J; j'*' 
after  visits  of  Commissioners  or  Visitors,  as.  67,  D» 
as  to  discharge  or  removal  of  a  patient,  ss.  72— 81 
on  recovery  of  a  patient :  16  &  17  Vic.  c.  96,  s.  la 
on  dismissal  of  nurse  or  attendant  in  house,  s.  26 
as  to  admitting  to  patient :  8  &  9  Vic.  c.  100,  s.  B5 
as  to  movinfi  a  patient  for  his  health,  s.  86  . 
may  plead  orders  and  certificates  for  receiving  patient,  b.  ya 
may  receive  certain  persons  as  boarders :  16  &  17  Vic.  c.  aD. 
may  not  sign  certificate  for  reception  of  patient  mto  the  house, 
8.  12  . 

SOPERSEDEAS — 

of  action  on  bond  against  idiot 
of  inquisition  on  terms :  16  «&  17  Vic.  c.  70,  s.  152 
what  evidence  requisite  to  obtain 
who  should  apply  for,  and  how 
personal  appearance  of  petitioner  for 
postponement  of 
issue  as  to  sanity  on  petition  for 
proceedings  for,  must  be  formal 
orders  for  .  .  • 

-,  by  whom  prepared 


8.6 
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Page 
87 
.  88 
90,  91 
.  92 
93—95 
.  124 
127 
.  97 
97 
.  104 
120 


122 


39 
.  269 
359—361 
.  360 
360 
.  361 
361 
.  361 
361,  362 
.  362 
362 
.  362 


,  70,  8.  52 
:  16  &  17  Vic. 


costs  of 

cesser  on,  of  jurisdiction  in  lunacy  .  „  m-o 

proceedmgs  in  Master's  office  upon,  43  &  47  G.  O.,  7th  Nov.  1853^ 

apportionment  on,  of  percentage  payable  in  lunacy 
recording,  in  Chancery  of  Ireland :  16  &  17  Vic.  c 
destruction  upon,  of  reports  of  visitors  of  lunatics 

c.  70,  3.  107  .  .  .  .  •  • 

Irish,  when  effectual  in  England  :  16  &  17  Vic.  c.  70,  s.  52 
Indian,  when  effectual  in  England :  14  &  15  Vic.  c.  81,  s.  6 
Supervening  Insanity. — See  Insanity. 
its  effect  on  contract 

 on  will  .  .  .  • 

•  on  relation  of  principal  and  agent  • 


362 
363 

363 
409 
412 


of  covenantor 
of  prisoner 

of  person  in  contempt 
Surety — 

for  committee  of  estate 


18,  19 
.  20 
27 
.  15 
37 
.  44 


who  disqualified  to  be 


Surgeon. — See  Physician 
Surrender— 

of  lease  by  committee  of  estate,  16  &  17  Vic.  c.  70,  ai.  113, 114, 
]1«>  ..... 

  to  committee  of  eitate,  ibid.  u.  134,  135 

  validity  of,  under  10  &  17  Vic.  c.  70,  s.  139 


297 
300 


323 
315,  316 
31C 


Taxation — 

of  costs  in  lonacy 


340 

2  s 
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4,  5,  6  G.  O.,  7th  Nov.  1853 

16  &  17  Vic.  c.  70,  8.  126 


Timber — 

felling,  in  lunacy 
Time — 

in  lunacy  procedure 
Trade — 

sale  of  trade  premises  in  lunacy 
Transfer. — See  Stock. 
Traverse  of  iNauisiTioN  in  Lunacy — 

origin  of  .  .  .  , 

who  should  be  traverser 

who  may  not  be  traverser      .  .       '  . 

leave  to  traverse :  16  &  17  Vic.  c.  70,  s.  148 
bar  of  right  to  traverse  :    s.  149 
when  of  right 

costs  on  application  for  . 
leave  to  traverse  on  terms  .  ; 

examination  of  traverser 

should  be  sought  by  petition :  16  &  17  Vic.  c.  148 
order  for  . 

new  trial  of :  16  &  17  Vic.  c.  70,  s.  150 
proceedings  in  lunacy  pending,  s.  151 
advance  of  funds  in  lunacy  to  prosecute 
Sovereign  cannot  obtain 
percentage  payable  after 
proceedings  in  lieu  of  . 

costs  of  .... 
Treasurer  of  Asylum — 

by  whom  appointed  ;  16  &  17  Vic.  c.  97,  s,  55 

 removed,  s.  55  . 

superannuation  annuity  to,  s.  57 

account  of,  s.  59  . 

audit  of  accounts  of,  s.  60 
Trespass — 

non  compos  mentis  liable  in  action  of  . 
Trial— 

of  non  compos  mentis  .... 
Trustee — 

protection  by,  of  insane  cestui  que  trust 
power  of  committee  of  :  16  &  17  Vic.  c.  70,  ss.  137,  138 
payment  by,  of  wife's  fund  to  committee  of  husband 
found  lunatic  or  mentally  infirm  .  . 

conveyance  of  estate  of:  13  &  14  Vic.  c.  60,  ss.  3,  20 

 of  contingent  right  of,  s.  4 

transfer  of  stock  of,  s.  5  . 
power  to  appoint,  in  lunatic 


Page 
.  311 

347  n. 

.  320 


261 
261,  262 

261 
.  263 

263 
.  263 

263 
.  264 

265 
263,  266 
.  266 

266 
.  267 

267 
.  269 

269 
.  270 
267,  268 

.  163 
163 

.  164 
1G5 

.  166 

37 

.  57 

18,  385 
.  317 

339 
.  392 
392,  395 
394 
.  394 
403,  404 


appointment  of,  in  place  of  lunatic,  under  Trustee  Acts  :  15  &  16 

Vic.  c.  55,  s.  10               .  .  .  .  405 
 under  Charitable  Trusts  Act, 

16  &  17  Vic.  c.  137  .  .  .  .  .  407 

Trustee  Act,  1850 — 

conveyance  under,  of  estate  of  lunatic  or  person  of  unsound  mind, 

ss.  3,  20,  28       .  .  ,  .  392,  395,  396 

disposition  under,  of  contingent  right  in  land  of  lunatic  or  person 

of  unsound  mind,  s.  4  .  .  .  .  394 

vesting  right  under,  to  transfer  or  receive  income  of  stock,  or  to  sue 

for  chose  in  action  of  lunatic,  or  person  of  unsound  mind,  s.  5 ; 

and  Bee  15  &  16  Vic.  c.  55,  88.  6  ,  7         .  .  394,  4  05 
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Trustee  Act,  ISbO— continued. 

Page 

effect  of  order  under,  vesting  right  to  transfer  stock,  s.  26     .  396 

 . —  to   sue  for  chose  in  action, 

s.27        .  .  •  •  .  -395 

declaration  of  trusteeship  under,  s.  30    .  .  .  397 

power  in  lunacy  to  regulate  transfer  of  stock  under,  s.  31  .  398 

idiot  &c.,  may  apply  under,  s.  37         .  .  •  398 

petition  in  lunacy  for  order  under,  s.  40       .  .  •  398 

reference  under,  in  lunacy,  to  Masters  in  Chancery,  s.  41  .  399,  404 
power  in  lunacy  to  deal  with  costs  under,  ss.  42,  51      .  309,  401 

conclusiveness,  in  proceedings  under,  of  allegation  of  incapacity, 

S.44        .  .  .  .  •  .399 

power  under,  in  lunacy,  to  vest  land  &c.  in  charity  trustees,  s.  45  399 
payment  under,  of  monies  of  person  of  unsound  mind,  s.  48  .  400 
commission  in  lunacy  under,  s.  52  .  .  •  402 

postponement,  in  lunacy,  of  order  under,  s.  53     .  .  402 

reference  under,  as  to  unsoundness  of  mind  .  .  •  402 

no  order  under,  on  ground  of  idiotcy  &c.  disputed  .  403 

service  on  committee  of  estate  of  petition  under  .  399,  404 

application  under,  when  proper  in  lunacy  .  •  403 

jurisdiction  under,  in  lunacy  .  402,  403,  405,  406 

Trustee  Relief  Act — 

"cases  of  insanity  under  ....  25,26 


u. 

Uhdue  Influence — 

deed  obtained  by           .              .  ..              •  .16 

will  obtained  by     .              .  .              .  •  1^ 

Unsoundness  of  Mind — See  Insanity. 

legal  test  of  .              .              •  •              •  .5 

evidence  of           .              .  •              •  •       5 — 10 

groundless  allegation  of              .  .  .  .241 


ViBITOKS  OF  HOUSKS  LICENSED  FOR  RECEPTION  OF  LuNATICS- 

anriual  appointment  of  :  8  &  9  Vic.  c.  100,  s.  17 
oath  of,  s.  17 

inpply  of  vacancies  by  death  &c.  among,  s.  18 
publication  of  names  &c.  of,  8.  19 
remanfration  of,  g.  20  . 
clerk  of,  s.  21 

bow  co;ivened,  g.  2]  .  . 

oath  of  clerk  of,  s.  21  . 

publication  ot  name  &c.  of  clerk  of,  8.  21 

communication  to  Couimisaiouers  in  Lunacy  of  name  &c.  of 

of,  8.  21     .  .  «  • 
application  of  assistant  clerk  of,  g.  22  . 
payment  of  a^sistunt  clrrk  of,  g,  22 
oath  ot  assistant  clerk  of,  s.  22 
disqualification  of,  8.  23  .  • 
 of  clerks  and  assistant  clerks  of,  s.  23 
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Visitors  OP- Houses  Licensed  etc.— continued. 

Pace 

consent  of  recorder  to  appointment  of,  s.  31               .  .  80 

.  •  of  clerks  of,  s.  31  .  80 

fund  for  remuneration  of,  ss.  36,  38            .             .  81,  82 

 payment  of  clerks  of,  s.  36,  38                .  .      81,  82 

 costs  &c.  of,  ss.  36,  38              .  81,  82 

certain  annual  accounts  signed  by,  s.  37               .  .  81 

proceedings  of  Attorney-General  on  report  of,  s.  56     .  .  87 

medical  attendance  may  be  limited  by,  s.  57         .  .  87 

visits  of,  s.  62             .             .             .             .  .  90 

duties  of,  when  visiting,  ss.  62,  64,  65,  66           .  .     90 — 92 

special  visits  of,  s.  68    .             .             .             .  .  92 

niglit  visits  of,  s.  71             •             .             •  .93 

discharge  of  patient  by,  ss.  78 — 81              .             .  .95 

dietary  of  pauper  patients  regulated  by,  s.  82        .  .  96 

certain  inquiries  may  be  answered  by,  s.  83    .              .  .96 

admission  given  to  patients  by,  s.  85      .              .  .  97 

patient  moved  for  benefit  of  his  health  by  consent  of,  8.  86  .  97 

may  summon  witnesses,  s.  101  .  .  .  104,  105 
payment  of  costs  of,  s.  109          ....  108 

visits  of,  to  single  patients  :  16  &  17  Vic.  c.  96,  s.  15  .  123 

notice  to,  of  recovery  of  patient,  s,  19  .  .  .  124 
powers  of,  how  affected  by  expiration  or  revocation  of  licence : 

IS  &  19  Vic.  c.  105,  s.  9                .             .  .  214 

signatures  in  lieu  of  seal  of,  s.  15                .             .  .  216 

Visitors'  Book — 

where  to  be  kept :  8  &  9  Vic.  c.  100,  s.  66  .             .  .92 

who  to  make  entries  in,  and  when,  s.  66             .  .  92 

what  to  be  entered  in,  s.  66  .  .  .  .92 
copies  of  entries  in,  to  be  furnished,  when,  by,  and  to  whom,  s.  67  92 

what  Acts  to  be  bound  up  in  :  16  &  17  Vic.  c.  96,  s.  37  .  129 

Voter — 

idiot,  lunatic,  or  of  unsound  mind               .             .  .28 


w. 

Wandering — 

idiot,  lunatic,  or  person  of  unsound  mind  :  16  &  17  Vic.  c.  97, 
ss.  63-70  ....         171,  172 

Waste — 

on  land  of  idiot  &c.,  found  so  by  inquisition         .  •  329 
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